
IN THE SUPREME COURT OF ApPEALS 

OF WEST VIRGINIA 

No. 18-0653 
(CIVIL ACTION No. lS-C-117 BELOW) 

EUy'fH:':' ~\,t..~)f-! (~:..,'~r.,,- 'F:~"" 

TIMOTHY NEWTON, 
SUPRS_~~~:~~~~·~F'· '~_ tJLS 

I,-=-=~. ___ ~<""-.r_~_.~-:7_~~~~ 

PETITIONER, 

VERSUS 

MORGANTOWN MACHINE & HYDRAULICS OF WV, INC., 
AND SWANSON INDUSTRIES, INC., 

RESPONDENTS. 

ApPEAL FROM A FINAL ORDER OF THE CIRCUIT COURT OF MONONGALIA 

COUNTY, CIVIL ACTION No. 18-C-117 BELOW 

PETITIONER'S OPENING BRIEF 

Drew M. Capuder 
WV State Bar 9053 
Capuder Fantasia PLLC 
Manchin Professional Building 
1543 Fairmont Avenue, Suite 101 
Fairmont, West Virginia 26554-2100 
(304) 333-5261 (Voice) 
(681) 404-6800 (Facsimile) 
Email: dcapuder@capuderfantasia.com 
Counsel for Petitioner Tim Newton 



Contents 

Contents .......................................................................................................................................... ii 

Table of Authorities ....................................................................................................................... iii 

I. Assignments of Error .......................................................................................................... 1 

II. Introduction ......................................................................................................................... 1 

III. Statement of the Case ......................................................................................................... 3 

A. Procedure ................................................................................................................ 3 

B. Facts ........................................................................................................................ 4 

IV. Summary of Argument ....................................................................................................... 7 

V. Statement Regarding Oral Argument and Decision ......................................................... 10 

VI. Argument: The Trial Court's Rule 12(b)(6) Dismissal Should be Reversed and Remanded 
.......................................................................................................................................... 11 

A. Standard of Review for Motions to Dismiss ......................................................... 11 

B. The Trial Court's Dismissal Decision .................................................................. 13 

C. The Trial Court Misapplied Feliciano and Failed to Follow Standards of Review 
for Rule 12(b)(6) Motions to Dismiss ................................................................... 14 

1. The Holding and Analysis in Feliciano .................................................... 14 

2. In Light of Feliciano, the Trial Court Erred as a Matter of Law in 
Concluding That There Was No Set of Facts Which Could Entitle 
Petitioner to RelieL .................................................................................. 17 

3. A Deadly Weapon External to the Attacker's Body is Not Necessary 
Under Feliciano and West Virginia Criminal Law-Fists Can Be a Deadly 
Weapon ..................................................................................................... 20 

4. The Trial Court's Description of the Event as a Mutual "Altercation" is 
Inconsistent with the Facts and the Standard of Review for Rule 12(b)(6) 
Motions to Dismiss, and Misinterpreted Feliciano .................................. 22 

5. Respondents' "Zero Tolerance" Argument .............................................. 24 

VII. Conclusion ........................................................................................................................ 27 

PETITIONER'S OPENING BRIEF PAGEii 



Table of Authorities 

Cases-West Viq~inia 

Chapman v. Kane Transfer Co., Inc., 
160 W. Va. 530,236 S.E.2d 207 (1977) ................................................................................... 12 

Cordle v. General Hugh Mercer Corp., 
174 W.Va. 321,325 S.E.2d 111 (1984) .................................................................................... 17 

Feliciano v. 7-Eleven, Inc., 
210 W. Va. 740, 749-50, 559 S.E.2d 713, 722-23 (2001) ................................................ passim 

Harless v. First National Bank of Fairmont, 
162 W. Va. 116,246 S.E.2d 270,275 (1978) ............................................................................. 3 

John W. Lodge Distributing Co., Inc. v. Texaco, Inc., 
161 W. Va. 603, 604-605, 245 S.E.2d 157, 158 (1978) ........................................................... 12 

Mey v. Pep Boys-Manny, Moe & Jack, 
228 W. Va. 48, 52, 717 S.E.2d 235,239 (2011) .......................................................... 10, 11, 12 

Noland v. Virginia Ins. Reciprocal, 
224 W.Va. 372, 686 S.E.2d 23 (2009) ...................................................................................... 13 

Roth v. DeFelice Care, Inc., 
226 W. Va. 214, 700 S.E.2d 183 (2010) ............................................................................. 11, 13 

State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 
194 W. Va. 770, 776,461 S.E.2d 516, 522 (1995) ....................................................... 11, 12, 13 

State v. Cain, 
20 W.Va. 679 (1882) ................................................................................................................ 19 

State v. Laura, 
93 W. Va. 250,116 S.E. 251 (1923) ......................................................................................... 15 

State v. Painter, 
135 W. Va. 106, 115,63 S.E.2d 86, 92-93 (1950) ............................................................... 9, 20 

State v. Plumley, 
184 W.Va. 536, 540,401 S.E.2d 469, 473 (1990) .................................................................... 19 

Cases-Federal. and Other States 

Bagwell v. Peninsula Reg 'I Med. Ctr., 
106 Md.App., 470, 665 A.2d 297 (1995) .................................................................................. 23 

Carson v. Commonwealth, 
188 Va. 398,406,49 S.E.2d 704, 707 (Virginia 1948) ............................................................ 21 

Hishon v. King & Spalding, 
467 U.S. 69, 73,104 S. Ct. 2229, 2232,81 L.Ed.2d 59, 65 (1984) .......................................... 12 

PETITIONER'S OPENING BRIEF PAGE iii 



M'Whirt's Case, 
3 Gratt. 594 (Virginia 1846) ................................................................................................. 9, 21 

McLaughlin v. Barclays American Corp., 
95 N.C.App. 301, 382 S.E.2d 836 (1989) ........................................................................... 10,23 

Scott v. Extracorporeal, Inc., 
376 Pa.Super. 90, 545 A.2d 334 (1988) ............................................................................. 10,24 

Rules-West Virginia 

W. VA. R. App. P. 18(a)(3) ............................................................................................................ 10 

W . VA. R. App. P. 19( a)( 4) ............................................................................................................ 11 

W.VA.R. App. P. 19(9)(1) ............................................................................................................ 11 

W. VA. R. App. P. 19(9)(2) ............................................................................................................ 11 

W. VA. R. App. P. 20(a)(2) ............................................................................................................ 11 

W. VA. R. App. P. 20(g)(2) ............................................................................................................ 11 

W. VA. R. CIY. P. 12(b)(6) ..................................................................................................... passim 

Secondary Authorities 

12B Michie's Jurisprudence Master and Servant §§ 13-15 (Repl.Vo1.l992) .............................. 15 

Random House Unabridged Dictionary at 1104 (1987, Second Edition) ..................................... 19 

PETITIONER'S OPENING BRIEF PAGE jv 



IN THE SUPREME COURT OF ApPEALS OF WEST VIRGINIA 

No. 18-0653 
(CIVIL ACTION No. 18-C-117 BELOW) 

TIMOTHY NEWTON, 

PETITIONER, 

VERSUS 

MORGANTOWN MACHINE & HYDRAULICS OF WV, INC., 

AND SWANSON INDUSTRIES, INC., 

RESPONDENTS. 

PETITIONER'S OPENING BRIEF 

I. Assignments of Error 
~ -- , -

1. The Trial Court erred in granting Defendants' W. VA. R. CIY. P. 12(b)(6) 
motion to dismiss, in that the Trial Court failed, in examining the facts, to 
apply the appropriate standard of review. The Trial Court failed to accept 
all well-pled facts as true and failed to draw all reasonable inferences in 
favor of the Petitioner (Plaintiff below). 

2. The Trial Court erred in granting Defendantss Rule 12(b)(6) motion to 
dismiss, in that the Trial Court failed to apply the ruling and principles of 
Feliciano v. 7-Eleven, Inc., 210 W. Va. 740,749-50.559 S.E.2d 713.722-23 
(2001) (employer may not discharge employee who engages in necessary 
self defense when facing lethal imminent danger) ("Feliciano"). 

II. Introduction 

1. This is an important case for the safety and welfare of West Virginia employees. 

2. Can an employee be beaten by a co-worker so savagely that the employee is beaten 

until unconscious, with the attacker continuing to beat the employee as he lays unconscious on the 
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floor, and then be lawfully fired because the employee exercised the minimal self-defense of trying 

to push the attacker away? 

3. Is the only situation in which a West Virginia employee has any protection under 

Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 743, 559 S.E.2d 713,716 (2001) (employee facing 

lethal imminent danger may not be fired for using self-defense) where, ironically, the attacker is 

using a gun, knife, or other deadly weapon external to the human body? 

4. Is the employee who commits the "offense" (upon being attacked) of using 

minimally necessary force in self defense then automatically vulnerable to being lawfully fired, 

regardless of whether the attacked employee was at fault (and where the attacked employee was 

clearly not at fault), unless the attacker had a gun or other deadly weapon? 

5. All of these important questions need to be addressed because Petitioner Tim 

Newton was savagely beaten unconscious by a co-worker while working for Respondents, and 

Respondents' fired Mr. Newton because Mr. Newton committed the "fireable offense" of trying 

in self-defense to push the attacker away (Plaintiffs Original Complaint, A.R. 5, ,-r,-r 15-18; 6, ,-r,-r 

26-30; 32, ,-r 9(a)-(t); 39, ,-r,-r 2-3). 

6. The Trial Court's ruling in granting Respondents' W. VA. R. CIY. P. 12(b)(6) 

motion to dismiss (Order Granting Motion to Dismiss, A.R. 48) under these circumstances sends 

a clear message to West Virginia employees: If you are being beaten at work as savagely as Mr. 

Newton-in a situation where your attacker did not use a gun or comparable deadly weapon, you 

may be lawfully fired if you so much as lift a finger in using any force to defend yourself. 

7. Petitioner respectfully submits that this Court should decide whether West Virginia 

employees will be faced with that message. 
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III. Statement of the Case 

A. Procedure 

8. This is a "self-defense" wrongful discharge employment case with a single count 

(A.R. 1) under Harless v. First National Bank of Fairmont, 162 W. Va. 116,246 S.E.2d 270, 275 

(1978) (where employer's discharge of employee violates a substantial West Virginia public 

policy, the discharge may be actionable), and more specifically under Feliciano v. 7-Eleven, Inc., 

210 W. Va. 740, 749-50, 559 S.E.2d 713, 722-23 (2001) (employer may not discharge employee 

who engages in necessary self-defense when facing lethal imminent danger). 

9. The Petitioner, Plaintiff below, Tim Newton, was fired on March 16,2016 after he 

was attacked and beaten on March 15, 2016 in the head until unconscious by a co-worker 

(Plaintiffs Original Complaint, A.R. 5, ~~ 15-18; 6, ~~ 26-30; 32, ~ 9(a)-(f); 39, ~~ 2-3). Petitioner 

was fired because he utilized minimal self-defense (in pushing the attacker away, A.R. 5, ~ 16; 32, 

~ 9(e)) and the attacker proceeded to beat Petitioner in the head until Petitioner was unconscious, 

and the attacker continued to beat Petitioner as Petitioner lay unconscious on the floor (A.R. 32, ~ 

9(f); 39, ~ 2). Petitioner's conduct (in applying necessary and minimal self-defense, A.R. 32, ~ 

9(a)-(f)).!) was protected and his discharge was wrongful under Feliciano. 

10. Petitioner filed suit under a single count under the Harless wrongful discharge 

doctrine, relying on the self-defense public policy recognized by this Court in Feliciano (Plaintiffs 

Original Complaint, A.R. 1). 

11. Petitioner served interrogatories and requests for production when he filed suit 

(A.R. 66, Item 1). Respondents' refused to answer the discovery responses (Motion for Protective 

1 All of the Trial Court record references in this brief are to the "Appendix (Agreed); Volume 
1 of 1" ("Appendix"), the contents of which were agreed to by the parties. The Appendix shall be referenced 
as "A.R. 
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Order, A.R. 23) and filed a motion to dismiss (A.R. 11) and a supporting memorandum (A.R. 13), 

claiming that Petitioner, when attacked by a co-worker, did not face the "lethal imminent danger" 

required in Feliciano ." 210 W. Va. at 750-51, 559 S.E.2d at 723-24. 

12. A hearing for Defendants' motion to dismiss was conducted by the Trial Court on 

May 21,2018 (A.R. 52-65,27). 

13. On June 19,2018, the Trial Court entered a final dismissal order (Order Granting 

Motion to Dismiss, A.R. 48-51), which granted Respondents' motion to dismiss (A.R. 11-12) 

because the Trial Court concluded that Petitioner did not face "lethal imminent danger" A.R. 50-

51). The dismissal order constituted a final order disposing of all issues (A.R. 51). 

14. Petitioner (Plaintiff below) seeks reversal of the Trial Court's dismissal of this case 

(Order Granting Motion to Dismiss, entered June 19, 2018, A.R. 48-51), and seeks a remand for 

new trial. The Trial Court's dismissal order granted Defendants' motion to dismiss under W. Va. 

R. Civ. P. 12(b)(6). Petitioner seeks his taxable appeal costs. 

B. Facts 

15. Swanson Industries, Inc. ("Swanson Industries") is the parent of Morgantown 

Machine & Hydraulics of West Virginia, Inc., and both companies were jointly controlled and 

operated, and both companies were directly involved in the employment relationship with 

Petitioner (Plaintiff's Original Complaint, A.R. 4, ~ 11 ("Complaint")). The two entities shall be 

jointly referred to as "Morgantown Machine" or "Respondents". 

16. Petitioner (Plaintiff below) Timothy Newton ("Mr. Newton") was hired by 

Morgantown Machine as a Truck Dispatcher on April 4, 2011 and worked in that position until he 

was terminated on March 16,2016. (Complaint, A.R. 5, ~ 12). 
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17. The events relevant to Mr. Newton being and attacked and then fired all occurred 

on March 15-16,2016: 

15. On March 15,2016, Mr. Newton was working in his position as 
Truck Dispatcher when another employee, a truck driver, physically 
assaulted Mr. Newton. 

16. Mr. Newton applied only necessary force to defend himself, and 
did not apply any force beyond what was necessary to protect himself. 

17. Later that day, Mr. Newton's direct boss, Eric Farnham, told Mr. 
Newton that Mr. Farnham had consulted with the human resources 
department management of Swanson Industries, Inc., and that Swanson 
Industries, Inc. made the decision to suspend Mr. Newton through 
March 17, even though they understood Mr. Newton's actions 
constituted self-defense when being attacked by the truck driver. 

18. On March 16, 2016, Mr. Farnham informed Mr. Newton that 
Swanson Industries, Inc. had reconsidered the decision, and decided to 
fire Mr. Newton instead of suspend Mr. Newton. 

19. Mr. Newton was therefore fired on March 16, 2016 by Morgantown 
Machine, despite the fact that both corporate Defendants understood 
that Mr. Newton's actions constituted self-defense. 

(Complaint, A.R. 5-6, ~~ 15-19). 

18. "The attack by the truck driver created a dangerous situation where Mr. Newton 

reasonably feared serious bodily injury or even death." (Complaint, A.R. 7, ~ 27 (emphasis 

added)). "The truck driver was the aggressor and the sole cause of the physical contact between 

the truck driver and Mr. Newton." (Complaint, A.R. 7, ~ 28). "Mr. Newton did not harm the truck 

driver who attacked Mr. Newton." (Complaint, A.R. 7, ~ 30). 

19. Mr. Newton set out additional facts in (1) Plaintiffs Opposition to Defendants' 

Motion to Dismiss (A.R. 29-38), and (2) Plaintiffs Supplement to his Opposition to Defendants' 
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Motion to Dismiss (A.R. 39-40), consisting of expected testimony by Mr. Newton and others 

concerning the criminal assault on Mr. Newton by the truck driver:1 

a. When Mr. Newton was attacked on March 15,2016: The truck driver in an 
"instant" became angry, profanely yelling, violent, and threatening towards Mr. 
Newton (Plaintiffs Opposition to Defendants' Motion to Dismiss, A.R. 32, ~ 
9(a)). 

b. Mr. Newton feared that the truck driver had a weapon, but did not see one, 
except that the truck driver was holding a pen and other small objects, and Mr. 
Newton feared that the truck driver would use the pen as a weapon. Mr. Newton 
feared this because the truck driver became suddentIy so enraged and violent 
(A.R. 32, ~ 9(b)). 

c. The truck driver, yelling profanely, came so close to Mr. Newton that the truck 
driver's chest and nose were touching Mr. Newton as the truck driver 
threatened Mr. Newton (A.R. 32, ~ 9(c)). 

d. The truck driver licked his finger and flicked the brim of Mr. Newton's hat 
(A.R. 32, ~ 9(d)). 

e. The truck driver then pushed Mr. Newton over a table. As Mr. Newton righted 
himself to avoid completelty falling over the table Mr. Newton pushed the truck 
driver away from Mr. Newton (A.R. 32, ~ 9(e)). 

f. The truck driver attacked Mr. Newton by striking him with the truck driver's 
fists against Mr. Newton's head and face, knocking Mr. Newton unconscious. 
In other words, the truck driver punched Mr. Newton in the face and head so 
hard that the truck driver knocked Mr. Newton unconscious and Mr. Newton 
fell unconscious to the floor (A.R. 32, ~ 9(f)). 

g. The truck driver continued to beat Mr. Newton as Mr. Newton lay on the floor 
(Plaintiffs Supplement to his Opposition to Defendants' Motion to Dismiss, 
A.R. 39, ~ 2). 

h. The day following the attack on Mr. Newton, March 16, 2016, Mr. Newton 
filed a report with the Morgantown County Sheriffs Office. During the 
investigation by the Morgantown Sheriffs office, they requested the internal 
investigation that was done by Swanson Industries. In that report it was noted 
that a witness saw the truck driver beating on Mr. Newton while he was still on 
the ground. The truck driver was charged with battery (A.R. 39, ~ 2). 

i. Not only did the truck driver punch Mr. Newton in the face and head so hard 
as to knock him out, Mr Newton suffered severe headaches following the attack 
and was taken by his wife on March 17,2016 to the WVU Ruby Memorial 

1 "Any facts asserted in a memorandum in opposition to a motion to dismiss but not contained in 
the complaint are relevant to the extent that they could be proved consistent with the allegations." State ex 
rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776 fn.7, 461 S.E.2d 516, 522 fn.7 
(1995) (citation omitted). 
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Hospital emergency department for examination, including a CT scan of his 
head (A.R. 39, ~ 3). 

20. These facts clearly indicate that the attacking employee used a deadly weapon-

his fists, in beating Petitioner unconscious. By any reasonable evaluation, Petitioner could have 

presented facts at trial by which a jury could have found that Plaintiff faced the "lethal imminent 

danger" required by Feliciano. 

IV. 

21. There are two errors by the Trial Court in granting Respondents' motion to dismiss 

(Order Granting Motion to Dismiss, A.R. 48-51): 

a. The Trial Court failed to apply applicable standards of review for a Rule 
12(b)(6) motion to dismiss, by failing to apply and treat as true those facts 
which established that Petitioner had faced "lethal imminent danger" when 
being attacked by a co-worker. 

b. The Trial Court misinterpreted Feliciano v. 7-Eleven, Inc., 210 W. Va. 
740,749-50.559 S.E.2d 713. 722-23 (2001) (employer may not discharge 
employee who engages in necessary self defense when facing lethal imminent 
danger), in appearing to conclude that a brutal beating with the attacker's fists 
could not satify the requirements of Feliciano, and appearing to conclude that 
Feliciano did not apply to an attack by one employee against another employee. 

22. Petitioner was fired after he was attacked and beaten in the head with the fists of a 

co-worker on March 15,2016, and the beating was so savage that Petition fell unconscious to floor 

and the attacker continued to beat Petitioner as Petitioner lay unconscious on the floor (Complaint, 

A.R. 5, ~~ 15-18; 6, ~~ 26-30; 32, ~ 9(a)-(f); 39, ~~ 2-3). Petitioner was fired because he utilized 

minimal self-defense by pushing the attacker away (A.R. 5, ~ 16; 32, ~ 9(e)). Petitioner's conduct 
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(in applying necessary and minimal self-defense, (A.R. 32, ~ 9(a)-(f)).J) was protected and his 

discharge was wrongful under Feliciano. 

23. The Trial Court erred as a matter of law in not applying basic standards of review 

for a Rule 12(b)(6) motion to dismiss: A Trial Court "should not dismiss the complaint unless it 

appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief." Mey v. Pep Boys-Manny, Moe & Jack, 228 W. Va. 48, 52, 717 S.E.2d 

235,239 (2011). The Court "must accept as true all well-pled facts and must draw all reasonable 

inferences in favor ofthe non-movant"'. State ex rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 

194 W. Va. 770. 776,461 S.E.2d 516, 522 (1995). 

24. The facts presented by Petitioner below clearly provided evidence (which the Trial 

Court was required to accept as true and to draw all reasonable supporting inferences) that 

Petitioner, through no fault of his own, was brutally beaten unconscious with the fists of a co-

worker; Petitioner exercised only minimally necessary and reasonable self defense in trying to 

push the attacker away; Respondents were award of these facts, including that Petitioner was not 

at fault and applied only reasonable and necessary self-defense; and Respondents nevertheless 

fired Petitioner because he applied any force at all in trying to defend himself. 

25. The issue of whether the employee is faced with imminent lethal force should be 

and is ajury question. and it is not appropriate (and is not consistent with the applicable standards 

of review for a motion to dismiss) for the Trial Court to usurp that issue and take it away from the 

JUry. 

J All of the Trial Court record references in this brief are to the "Appendix (Agreed); Volume 
1 of 1" ("Appendix"), the contents ofwhich were agreed to by the parties. The Appendix shall be referenced 
as "A.R. 
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26. The Trial Court misapplied Feliciano's requirement that the substantial public 

policy of self-defense is limited to circumstances involving "lethal imminent danger". The Trial 

Court in concluding that Petitioner's circumstances did not involve "weapons, dangerous 

circumstances, or a threat of lethal imminent danger", ignored the allegations by Petitioner and 

apparently incorrectly assumed that there could not be "lethal imminent danger" to satisfy 

Feliciano without the presence of a gun or some other deadly weapon external to the human body 

(Order Granting Motion to Dismiss, A.R. 50-51). The Trial Court incorrectly concluded that 

human fists used in a brutal beating could not be deadly weapons capable of creating "lethal 

imminent danger." 

27. There is absolutely nothing in Feliciano which requires in all circumstances a gun 

or comparable deadly external weapon, and there is absolutely nothing in Feliciano which states 

or suggests that it does not apply when the employee is attacked by another employee. 

28. This Court in State v. Painter, 135 W. Va. 106, 115,63 S.E.2d 86, 92-93 (1950) 

held that human fists may be considered deadly weapons "by often repeated, and long continued 

blows applied to the vital and delicate parts of the body of a defenseless, unresisting man on the 

ground." 135 W. Va. at 115,63 S.E.2d at 92-93 (quoting M'Whirt 's Case, 3 Gratt. 594 (Virginia 

1846)). 

29. This Court made it clear in Feliciano that its holding applied to situations where 

the plaintiff-employee is attacked by another employee. This Court in Feliciano rejected the 

holdings from other jurisdictions which arguably held that violence amongst co-workers could not 

support a public policy wrongful discharge claim. This Court noted that some "states have found, 

as we have, the right to self-defense constitutes a substantial public policy," and "other courts have 

declined to adopt this position." Feliciano v. 7-Eleven, Inc., 210 W. Va. 740,750 fn.10, 559 S.E.2d 
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713, 723 fn.10 (2001). Those decisions from other jurisdictions that this Court described as 

"declin[ing] to adopt" the holding in Feliciano were those decisions which refused to recognize a 

public policy exception for violence involving 2 co-workers: McLaughlin v. Barclays American 

Corp., 95 N.C.App. 301, 382 S.E.2d 836 (1989); and Scott v. Extracorporeal, Inc., 376 Pa.Super. 

90, 545 A.2d 334 (1988). 

30. Thus, Feliciano clearly applies to workplace attacks involving two employees, and 

clearly applies to violence not involving guns, as long as the employee is faced with "lethal 

imminent danger." With that understanding, Respondents' motion to dismiss should have been 

easily denied because Petitioner presented allegations below so that he could have presented facts 

at trial consistent with Feliciano entitling him to relief. See Mey v. Pep Boys-Manny, Moe & Jack, 

228 W. Va48, 52, 717 S.E.2d 235, 239 (2011) (Trial Court "should not dismiss the complaint 

unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief."). 

V. State~~I1~I~~gCirding()ral Arg~I11~I1_t_Ci_I1~I?~«:i_si()_I1_. __ ____ . ___ _ 

31. On one level, the issues in this case have been authoritatively decided in Feliciano 

v. 7-Eleven, Inc., 210 W. Va. 740, 743, 559 S.E.2d 713, 716 (2001) (employee facing lethal 

imminent danger may not be fired for using self-defense) and Burke v. Wetzel County Commission, 

240 W. Va. 709, 815 S.E.2d 520, 528 (2018) (12(b)(6) dismissal is permitted only where it is clear 

that no relief could be granted under any set of facts that could be proved consistent with the 

allegations). Therefore, oral argument under W. VA. R. ApP. P. 18(a)(3) is not necessary unless the 

Court determines that other issues arising upon the record should be addressed. 

32. On another level, if the Court determines that it is appropriate to clarify the scope 

and contours of Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 743, 559 S.E.2d 713, 716 (2001), 

PETITIONER'S OPENING BRIEF PAGE 10 



then an important issue for West Virginia employees is at stake, and oral argument is requested, 

either under W. VA. R. App. P. 20(a)(2) (oral argument for cases of fundamental public importance) 

or W. VA. R. App. P. 19(a)(4) (oral argument for cases involving a narrow issue of law). For oral 

arguments under Rules 20 and 19, Petitioner respectfully submits oral argument under Rule 20 is 

appropriate (see W. VA. R. App. P. 19(9)(2)), followed by an opinion under W. VA. R. App. P. 

20(g)(2) or W. VA. R. App. P. 19(9)(1). 

VI. Argument: The Trial Court's Rule 12(b)(6) Dismissal Should be Reversed and 
Remanded 

A. Standard of Review for Motions to Dismiss 

1. When addressing a motion to dismiss under W. VA. R. CIV. P. 12(b)(6), a Trial 

Court "should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove 

no set of facts in support of his claim which would entitle him to relief." Mey v. Pep Boys-Manny, 

Moe & Jack, 228 W. Va48, 52, 717 S.E.2d 235, 239 (2011). "Complaints are to be read liberally 

as required by the notice pleading theory underlying the WEST VIRGINIA RULES OF CIVIL 

PROCEDURE." State ex rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776, 

461 S.E.2d 516, 522 (1995). 

2. Application of Rule 12(b)(6) standard requires that the Court "must accept as true 

all well-pled facts and must draw all reasonable inferences in favor of the non-movant". State ex 

reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776, 461 S.E.2d 516, 522 

(1995). "For purposes of the motion to dismiss, the complaint is construed in the light most 

favorable to plaintiff, and its allegations are to be taken as true." Id. at 605; see also Roth v. 

DeFelice Care, Inc., 226 W. Va. 214, 700 S.E.2d 183 (2010) (reversing dismissal of Harless 

claims). 
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3. The "purpose ofa Motion to Dismiss under W. VA. R. CIY. P. 12(b)(6) is to test the 

sufficiency of the complaint." John W Lodge Distributing Co., Inc. v. Texaco, Inc., 161 W. Va. 

603,604-605,245 S.E.2d 157, 158 (1978). 

4. "The policy of the rule is thus to decide cases upon their merits, and if the complaint 

states a claim upon which relief can be granted under any legal theory, a motion under Rule 

12(b)(6) must be denied." !d. at 605. "All that the pleader is required to do is set forth sufficient 

information to outline the elements of his claim or to permit inferences to be drawn that these 

elements exist." !d. at 605. "The standard required to overcome the motion is a liberal one, 

requiring a light burden of proof." !d. at 606. 

5. Only pleadings are to be considered on a motion to dismiss a complaint for failure 

to state a claim upon which relief may be granted. Chapman v. Kane Transfer Co., Inc., 160 W. 

Va. 530,236 S.E.2d 207 (1977). However, "[a]ny facts asserted in a memorandum in opposition 

to a motion to dismiss but not contained in the complaint are relevant to the extent that they 'could 

be proved consistent with the allegations. ", State ex rei. McGraw v. Scott Runyan Pontiac-Buick, 

Inc., 194 W. Va. 770, 776 fn.7, 461 S.E.2d 516, 522 fn.7 (1995) (quoting Hishon v. King & 

Spalding, 467 U.S. 69, 73,104 S. Ct. 2229,2232,81 L.Ed.2d 59, 65 (1984)). 

6. In Mey v. Pep Boys-Manny, Moe & Jack, 228 W. Va. 48, 52, 717 S.E.2d 235,239 

(2011) (citations omitted), this Court reaffirmed the longstanding purpose, policy and review 

application under Rule 12(b)(6): The purpose of a motion under 12(b)(6) is to "test the formal 

sufficiency of the complaint." In "appraising the sufficiency of the complaint" the trial court 

"should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no 

set of facts in support of his claim which would entitle him to relief'. Dismissal for failure to state 

a claim is proper "where it is clear that no relief could be granted under any set of facts that could 
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be proved consistent with the allegations." 228 W. Va. At 52, 717 S.E.2d at 239; accord Burke v. 

Wetzel County Commission, 240 W. Va. 709, 815 S.E.2d 520, 528 (2018) (reversing dismissal of 

Harless claims). 

7. Appellate review of a circuit court's order granting a Rule 12(b)(6) motion to 

dismiss a complaint is "de novo." Roth v. DeFelice Care, Inc., 226 W. Va. 214, 219, 700 S.E.2d 

183, 188 (2010) (quoting Syl. Pt. 2, State ex rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 

194 W.Va. 770,461 S.E.2d 516 (1995)); accord Syl. Pt. 2, Noland v. Virginia Ins. Reciprocal, 224 

W.Va. 372, 686 S.E.2d 23 (2009). 

B. The Trial Court's Dismissal Decision 

8. The Trial Court granted Defendants' motion to dismiss via the 4-page Order 

Granting Motion to Dismiss (A.R. 48-51). 

9. After a brief discussion of the factual allegations (Order Granting Motion to 

Dismiss, A.R. 48-49), the Rule 12(b)(6) standard of review (A.R. 49), a discussion of the Harless 

doctrine (A.R. 50), and a discussion of the decision in Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 

743,559 S.E.2d 713,716 (2001), the Trial Court's complete discussion of why this case should be 

dismissed was stated in the following two paragraphs: 

Plaintiff insists that this case is not about two employees engaging in 
workplace violence. Rather, Plaintiff contends that he was criminally 
assaulted by his co-worker, he reasonably feared serious bodily injury 
or even death, and that he suffered severe injuries to his head. In 
addition, Plaintiff used only the absolutely necessary force to defend 
himself and did not harm the truck driver. 

Despite all of Plaintiffs allegations, the right of self-defense exception 
to the at will employment doctrine does not apply. Plaintiff was 
engaged in an altercation with a coworker that did not involve weapons, 
dangerous circumstances, or a threat of lethal imminent danger. The 
facts in this ease do not describe the substantial public policy exception 
intended by Feliciano. There is no factual basis in Plaintiffs claims that 
meet the narrow Feliciano standard. 
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(Order Granting Motion to Dismiss, A.R. 50-51). 

C. The Trial Court Misapplied Feliciano and Failed to Follow Standards of 
Review for Rule _~_~l~H~) Mo~!<:)_n~_to_!?ismiss 

1. The Holding and Analysis in Feliciano 

10. The important facts in Feliciano are that the Mr. Feliciano was a retail sales clerk 

for the employer, 7-Eleven, who was confronted with a woman holding a firearm and wearing a 

mask, and Feliciano "grabbed and disarmed her" and restrained her until the police arrived: 

The plaintiff, Antonio Feliciano [hereinafter referred to as "Feliciano"]' 
was employed as a retail sales clerk by the defendant, 7-Eleven, Inc. 
[hereinafter referred to as "7-Eleven"]' at its Baker Heights store, 
located in Berkeley County, West Virginia. At approximately 4:00 a.m. 
on July 14, 2000, a woman, wearing a mask and pointing a firearm, 
demanded that store employees, including Feliciano, give her the 
store's money. During this incident, certain employees emptied the cash 
register and, while the woman was focused upon another employee, 
Feliciano grabbed and disarmed her. Feliciano continued to restrain the 
would-be robber until local law enforcement authorities arrived on the 
scene and apprehended her. 

Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 743,559 S.E.2d 713,716 (2001). In other words, the 

employee intervened and usedforce to physically disarm and restrain the robber. 

11. Afterwards, 7-Eleven fired Feliciano because 7-Eleven had a "company policy 

which prohibits employees from subduing or otherwise interfering with a store robbery". Feliciano 

v. 7-Eleven, Inc., 210 W. Va. 740, 743, 559 S.E.2d 713,716 (2001). 

12. Feliciano then filed suit asserting a cause of action under the Harless doctrine, 

asserting that the right of self-defense was a substantial public policy, and that 7-Eleven violated 

that policy in terminating Feliciano. After the case was removed to federal court, the District Court 

certified the question to this Court: "Whether the right of self-defense is a 'substantial public 

policy' exception to the at-will employment doctrine, which provides the basis for a wrongful 
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discharge action?" Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 743-744, 559 S.E.2d 713, 716-717 

(2001). 

13. This Court recounted the history back to 1923 of self-defense in West Virginia, 

where the right of self-defense extended to "one's place of employment" and was "not limited to 

his immediate home or castle" That right of self-defense provided the "right to stand his ground in 

defense thereof without retreating" and "extends to his place of business" even where "it is 

necessary" to "take the life of his assailant or intruder". 210 W. Va. at 749, 559 S.E.2d at 722 

(quoting Syl. Pt. 7, State v. Laura, 93 W. Va. 250,116 S.E. 251 (1923)). 

14. This Court concluded that the right of self-defense constitutes a substantial public 

policy and may fonn the foundation for a wrongful discharge claim: "Thus, the right of self-

defense in response to lethal imminent danger is a substantial public policy exception to the at will 

employment doctrine and will support a cause of action for wrongful discharge." 210 W. Va. at 

750-51, 559 S.E.2d at 723-24. 

15. The context of the Court's holding, where the employee is facing "lethal imminent 

danger", was discussed as follows: 

While we recognize this substantial public policy of an employee's 
right to defend him/herself against bodily injury, we nevertheless must 
also be mindful of an employer's corresponding duty to safeguard its 
employees and patrons. See generally 12B Michie's Jurisprudence 
Master and Servant §§ 13-15 (RepI.VoI.1992). Thus, while a particular 
employee may assert his/her right to self-defense, an employer also has 
an interest in protecting its staff and customers from harm that may 
befall them as a result of the employee's actions in defending 
him/herself. For example, in the case sub judice, it is quite possible that 
someone, be it Feliciano, his coworker, or an innocent bystander, could 
have been injured in the course of Feliciano's attempts to defend 
himself. While it is indeed quite fortunate that no such injuries resulted, 
we must still account for this very real possibility. Accordingly, we find 
that while an employee has a right to self-defense, such right must 
necessarily be limited in its scope and available in only the most 
dangerous of circumstances. Therefore, we hold that when an at will 
employee has been discharged from his/her employment based upon 
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his/ her exercise of self-defense in response to lethal imminent danger, 
such right of self-defense constitutes a substantial public policy 
exception to the at will employment doctrine and will sustain a cause 
of action for wrongful discharge. 

Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 749-50, 559 S.E.2d 713, 722-23 (2001) (emphasis 

added). 

16. Thus, the important limitation in Feliciano is that it applies to situations where in 

employee faces violence in "the most dangerous of circumstances" involving "lethal imminent 

danger". 210 W. Va. at 749-50,559 S.E.2d at 722-23. 

17. It is important to recognize what Feliciano does not say: 

a. There is nothing in Feliciano that requires the protected situation to involve a 
deadly weapon such as a gun or knife. 

b. There is nothing in Feliciano that states that fists cannot create a "lethal 
imminent danger". 

c. There is nothing in Feliciano that limits its holding to circumstances where the 
threat is created by a non-employee. 

d. There is nothing in Feliciano that even hints that its holding does not apply to 
situations involving two employees. 

18. This Court in Feliciano set out the following prima facie case elements of a Harless 

wrongful discharge claim: 

a. [Whether a] clear public policy existed and was manifested in a state or federal 
constitution, statute or administrative regulation, or in the common law (the 
clarity element). 

b. [Whether] dismissing employees under circumstances like those involved in 
the plaintiffs dismissal would jeopardize the public policy (the jeopardy 
element). 

c. [Whether t]he plaintiffs dismissal was motivated by conduct related to the 
public policy (the causation element). 

d. [Whether t]he employer lacked overriding legitimate business justification for 
the dismissal (the overriding justification element). 

210 W. Va. at 750,559 S.E.2d at 723 
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19. Defendants in their motion to dismiss and memorandum below (A.R. 11, 13) did 

not contest any of those elements and did not contest that self-defense constitutes a substantial and 

clear public policy, except they contended that the facts confronting Petitioner when attacked did 

not rise to the level of danger required in Feliciano. And the Trial Court's dismissal decision was 

based solely on the conclusion that Petitioner was not confronted by the level of danger required 

by Feliciano (A.R. 50-51). 

20. Accordingly, the only purported justification for the dismissal of Petitioner's 

lawsuit was that he allegedly did not face the dangerous circumstances required in Feliciano. There 

is no other claimed basis for dismissal. 

2. In Light of Feliciano, the Trial Court Erred as a Matter of Law in 
Concluding That There Was No Set of Facts Which Could Entitle 
Petitioner to Relief 

21. The only real issue for Respondents' motion to dismiss was whether, based on the 

uncontroverted facts, "it appears beyond doubt that the plaintiff can prove no set of facts in support 

of his claim which would entitle him to relief." Mey v. Pep Boys-Manny, Moe & Jack, 228 W. Va. 

48,52, 717 S.E.2d 235, 239 (2011). 

22. "A determination of the existence of public policy in West Virginia is a question of 

law, rather than a question of fact for a jury." Syl. pt. 1, Cordle v. General Hugh Mercer CO/p., 

174 W.Va. 321,325 S.E.2d 111 (1984) (emphasis added). But that doesn't change the fact that the 

fact issues in a Harless are still for the jury to decide. The question of whether the plaintiff in a 

Harless self-defense case faced sufficiently dangerous circumstances to satisfy Felicia is ajury 

question based on appropriate instructions. 

23. The uncontroverted facts are that Mr. Newton was attacked by a co-worker (A.R. 

32, ~ 9(a)-(e)), Mr. Newton applied only minimal force to try to keep the attacker away from Mr. 
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Newton when the attacker pushed Mr. Newton backwards over a table (A.R. 32, ~ 9(e)), the 

attacker beat Mr. Newton so savagely in the face and head that the attack rendered Mr. Newton 

unconscious (A.R. 32, ~ 9(f)), and the attacker continued to beat Mr. Newton while Mr. Newton 

lay unconscious on the floor (A.R. 32, ~ 9(g)). These are the essential allegations set out in more 

detailed above under "Facts": 

a. When Mr. Newton was attacked on March 15, 2016: The truck driver in an 
"instant" became angry, profanely yelling, violent, and threatening towards Mr. 
Newton (Plaintiff's Opposition to Defendants' Motion to Dismiss, A.R. 32, ~ 
9(a)). 

b. Mr. Newton feared that the truck driver had a weapon, but did not see one, 
except that the truck driver was holding a pen and other small objects, and Mr. 
Newton feared that the truck driver would use the pen as a weapon. Mr. Newton 
feared this because the truck driver became suddently so enraged and violent 
(A.R. 32, ~ 9(b)). 

c. The truck driver, yelling profanely, came so close to Mr. Newton that the truck 
driver's chest and nose were touching Mr. Newton as the truck driver 
threatened Mr. Newton (A.R. 32, ~ 9(c)). 

d. The truck driver licked his finger and flicked the brim of Mr. Newton's hat 
(A.R. 32, ~ 9(d)). 

e. The truck driver then pushed Mr. Newton over a table. As Mr. Newton righted 
himself to avoid completelty falling over the table Mr. Newton pushed the truck 
driver away from Mr. Newton (A.R. 32, ~ 9(e)). 

f. The truck driver attacked Mr. Newton by striking him with the truck driver's 
fists against Mr. Newton's head and face, knocking Mr. Newton unconscious. 
In other words, the truck driver punched Mr. Newton in the face and head so 
hard that the truck driver knocked Mr. Newton unconscious and Mr. Newton 
fell unconscious to the floor (A.R. 32, ~ 9(f)). 

g. The truck driver continued to beat Mr. Newton as Mr. Newton law on the floor 
(Plaintiffs Supplement to his Opposition to Defendants' Motion to Dismiss, 
A.R. 39, ~ 2). 

24. Under those facts, which must be accepted as true and all reasonable inferences 

must be drawn in favor of Mr. Newton, it is clear that Mr. Newton could prove facts at trial 

supporting the proposition that he was facing "lethal imminent danger". 210 W. Va. at 749-50, 

559 S.E.2d at 722-23 (2001). Being beaten with fists so savagely in the head that you are rendered 

unconscious, and where the attacker continues to beat you in the head as you lay unconscious on 
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the floor, by any reasonable standard subjects you to "lethal imminent danger." Indeed, instead of 

"imminent" deadly force, Mr. Newton suffered actual deadly force. "Lethal" is generally defined 

as "sufficient to cause death". See, e.g., RANDOM HOUSE UNABRIDGED DICTIONARY at 1104 (1987, 

Second Edition). 

25. This Court in Feliciano explained that the right of self-defense arises, even where 

the victim kills the attacker, when someone 

without fault himself is attacked by another in such a manner or under 
such circumstances as to furnish reasonable grounds for apprehending 
a design to take away his life, or to do him some great bodily harm, and 
there is reasonable grounds for believing the danger imminent, that 
such design will be accomplished, and the person assaulted has 
reasonable ground to believe, and does believe, such danger is 
imminent, he may act upon such appearances and without retreating, 
kill his assailant, if he has reasonable grounds to believe, and does 
believe, that such killing is necessary in order to avoid the apparent 
danger; and the killing under such circumstances is excusable, although 
it may afterwards turn out, that the appearances were false, and that 
there was in fact neither design to do him some serious injury nor 
danger, that it would be done. But of all this the jury must judge from 
all the evidence and circumstances ofthe case. 

Feliciano v. 7-Eleven, Inc., 210 W. Va. 740,746,559 S.E.2d 713,719 (2001) (citing Syl. pt. 7, 

State v. Cain, 20 W.Va. 679 (1882)). 

26. The important things about this Court's analysis is that the trigger for justifiable 

self-defense, even involving killing the attacker, is when the victim has "reasonable" grounds that 

the attacker may "take away his life" or do "great bodily harm", and even if it turns out that "the 

appearances were false" so that "in fact" it was not the intent of the attacker to do "serious bodily 

injury", the self-defense of the victim is still legally justified. This Court in Feliciano, 210 W. Va. 

at 746 fn.7, 559 S.E.2d at 719 fn.7, also cited State v. Plumley, 184 W.Va. 536, 540,401 S.E.2d 

469,473 (1990) (per curiam) for the proposition that in "addressing the standard by which the 

reasonableness of an individual's beliefs and actions in self-defense must be judged, we have 
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recognized that the reasonableness of such beliefs and actions must be viewed in [the] light of the 

circumstances in which he acted at the time and not measured by subsequently developed facts." 

27. Mr. Newton has alleged that he feared deadly harm CA.R. 7, ~ 27), and the facts 

demonstrate he was correct-the attacker beat Mr. Newton so savagely in the head that the attacker 

rendered Mr. Newton unconscious, and the attacker continued to beat Mr. Newton in the head as 

Mr. Newton law unconscious on the floor (A.R. 32, ~ 9(f)-(g)). 

3. A Deadly Weapon External to the Attacker's Body is Not 
Necessary Under Feliciano and West Virginia Criminal Law-Fists 
Can Be a Deadly Weapon 

28. The Trial Court's analysis appears to have applied significance to the fact that the 

attacker did not have a gun: "Plaintiff was engaged in an altercation with a co-worker that did not 

involve weapons, dangerous circumstances, or a threat of lethal imminent danger" CA.R. 51). 

29. The Trial Court erred as a matter oflaw in assuming that Feliciano is triggered only 

where a deadly weapon external to the human body is present. 

30. But the attacker against Mr. Newton had "weapons", his fists, and applied 

"dangerous circumstances"-he beat Mr. Newton in the head into unconsciousness. Indeed, the 

attacker applied more than a "threat of lethal imminent danger"-he in fact beat Mr. Newton in 

the head until unconscious and continued to beat him in the head as Mr. Newton lay on the floor 

unconscious (A.R. 32, ~ 9(f)-(g)). 

31. Nowhere in Feliciano is there any statement or intimation that a gun or deadly 

weapon other than the human body is necessary for the threshold showing of "lethal imminent 

danger." 

32. Indeed, such a requirement would be inconsistent with West Virginia law. In State 

V. Painter, 135 W. Va. 106,110,63 S.E.2d 86, 90 (1950), the defendant was convicted of murder 
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of the first degree. The jury was instructed on murder in the first degree, which required malice, 

and murder in the second degree, which did not. 135 W. Va. at 121-122, 63 S.E.2d at 96. An 

"outstanding feature" of the case was that the "killing was accomplished by means of the hands 

andfeet" of the defendant and his accomplice. 135 W. Va. at 115,63 S.E.2d at 93. 

33. This Court in Painter, in quoting an old Virginia criminal case, stated that "it was 

said that the fists of a human being are not ordinarily regarded as deadly weapons, but may become 

deadly by often repeated, and long continued blows applied to the vital and delicate parts of the 

body of a defenseless, unresisting man on the ground." 135 W. Va. at 115, 63 S.E.2d at 92-93 

(emphasis added) (quoting M'Whirt 's Case, 3 Gratt. 594 (Virginia 1846)). This Court continued 

in Painter: where a "strong man" is "stamping the party on the ground" inflict injuries, "there 

might be strong ground to infer the intention not merely to cause great bodily harm, but even death 

itself." 135 W. Va. at 115,63 S.E.2d at 93 (quoting M'Whirt's Case). Then this Court concluded 

that "[m]alice may be inferred from the use of fists and stamping by feet, where the attack is brutal, 

savage and violent, and an intention to kill may be presumed from those circumstances." 135 W. 

Va. at 115,63 S.E.2d at 93 (quoting Carson v. Commonwealth, 188 Va. 398,406,49 S.E.2d 704, 

707 (Virginia 1948) ("[O]rdinarily the first is not regarded as a deadly weapon and under ordinary 

circumstances no malice may be inferred from the use of the bare fist in striking another. We 

further held, however, ever, that an assault with bare fists may be attended with such circumstances 

of violence and brutality that an intent to kill may be presumed")). 

34. There are important conclusions with this Court's analysis in Painter: 

a. There is no legally cognizable basis for the Trial Court's implicit conclusion 
that using ones fists in a brutal manner cannot constitute deadly force and the 
prospect of immenant lethality. 

b. West Virginia courts recognize that fists, without additional "external" 
weapons such as guns, may constitute deadly and lethal weapons. 
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c. It is reasonable to infer, given sufficiently brutal beating with fists, that the 
attacker may reasonably be assumed to have the intent to inflict fatal harm. 

35. Thus, the Trial Court erred as a matter oflaw in concluding that Petitioner was not 

facing the "lethal imminent danger" required by Feliciano. 

4. The Trial Court's Description of the Event as a Mutual 
"Altercation" is Inconsistent with the Facts and the Standard of 
Review for Rule 12(b)(6) Motions to Dismiss, and Misinterpreted 
Feliciano 

36. The Trial Court stated that the Petitioner was involved in an "altercation with a co-

worker". That implies that the Trial Court regarded the event in issue as simply a fight between 

co-workers where both parties were at fault. 

37. For purposes ofa motion to dismiss under W. VA. R. ClY. P. 12(b)(6), that the Court 

"must accept as true all well-pled facts and must draw all reasonable inferences in favor of the 

non-movant". State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776, 

461 S.E.2d 516, 522 (1995). 

38. Therefore, the Trial Court was required to treat as true the following facts, and to 

draw all reasonable inferences from these facts in favor of Petitioner: Mr. Newton, through no 

fault of his own, was attacked by the truck driver, Mr. Newton used only minimally necxessary 

force attempting to push the attacking away, and the attacker nevertheless proceeded to beat Mr. 

Newton until he was unconcious and lying on the floor (Plaintiffs Opposition to Defendants' 

Motion to Dismiss, A.R. 32, ~ 9(a)-(f); Plaintiffs Supplement to his Opposition to Defendants' 

Motion to Dismiss, A.R. 39, ~ 2-3). 

39. The plaintiff in Feliciano was not involved in a mutual "altercation". The plaintiff 

there was robbed and used force to disarm the robber and restrain the robber until police arrived. 

Similarly, Mr. Newton (Petitioner) was not in a mutual "altercation". Mr. Newton was criminally 
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attacked and assaulted, used minimally necessary force to attempt to push the attacker away, and 

was beaten unconscious by the attacker (with the attacker continuing to beat Mr. Newton as Mr. 

Newton law unconscious on the floor). 

40. As is discussed above, there is nothing in Feliciano that limits its holding to attacks 

by non-employees. Feliciano clearly by the language of its holding applies to situations involving 

one employee being attacked by another employee. It is not entirely clear whether the Trial Court 

believed that Petitioner was disqualified from protection under Feliciano because he was attacked 

by a co-worker. Certainly, Respondents argued incorrectly below that Feliciano did not apply at 

all to an attack by a co-worker (Defendants' memorandum supporting their motion to dismiss, 

A.R. 19-20). 

41. It is clear that this Court in Feliciano rejected the holdings from other jurisdictions 

which arguably held that violence amongst co-workers could not support a public policy wrongful 

discharge claim. This Court noted that some "states have found, as we have, the right to self-

defense constitutes a substantial public policy." Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 750 

fn.lO, 559 S.E.2d 713, 723 fn.lO (2001). The Court then noted that "other courts have declined to 

adopt this position." Id 

42. For the courts that had declined to adopt the holding of Feliciano, the Court cited 

(210 W. Va. at 750 fn.lO, 559 S.E.2d at 723 fn.lO) the following three contrary decisions: 

a. Bagwell v. Peninsula Reg'/ Med Ctr., 106 MdApp., 470,665 A.2d 297 (1995). 
In Bagwell, a police officer (employee-plaintiff) struck a patient in a hospital 
emergency room, so there was no employment relationship of any sort between 
the police officer and the person he struck, but the decision folowed the 
McLaughlin decision discussed below. The Court in Bagwell refused to 
recognize self defense as a substantial publkic policy. 

b. McLaughlin v. Barclays American Corp., 95 N.C.App. 301, 382 S.E.2d 836 
(1989). In McLaughlin, there was a fight a fight between a supervisor and his 
subordinate, where the supervisor exercised self-defense and was fired. The 
court refused to recognize a public policy exception to the employment at will 
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rule, based on the "altercation" in issue between the co-workers. 95 N.C.App. 
at 307, 382 S.E.2d at 840 

c. Scott v. Extracorporeal, Inc., 376 Pa.Super. 90, 545 A.2d 334 (1988). In Scott, 
there was a fight between two co-workers on an assembly line, and the fired 
plaintiff-employee claimed self defense. The court refused to recognize a 
public policy exception based on self-defense "in the context of the facts of this 
case. 376 Pa.Super. at 106, 545 A.2d at 343 

43. The Bagwell decision has little relevance because it involves a police officer 

attacking a non-employee patient. But the McLaughlin and Scott decisions both dealt with violence 

between co-workers and self-defense, where both courts on the particular facts rejects a public 

policy claim based on self-defense. The importance of these decisions for Mr. Newton's case is 

that this Court in Feliciano described them as having "declined to adopt" this Court's position in 

Feliciano. 210 W. Va. at 750 fn.10, 559 S.E.2d at 723 fn.10. 

44. Thus, this Court was clearly indicating in Feliciano that it was rejecting 

McLaughlin and Scott, both of which held that there was no self-defense public policy exception 

in connection with disputes between co-workers. Again, there is absolutely nothing in Feliciano 

that excludes from its coverage self-defense issues between co-workers. 

5. Respondents' "Zero Tolerance" Argument 

45. In Feliciano, this Court articulated as the 4th element of a Harless claim: 

"[Whether t]he employer lacked overriding legitimate business justification for the dismissal (the 

overriding justification element." 210 W. Va. at 750,559 S.E.2d at 723 

46. While the Trial Court did not rely on any position that employers are entitled to 

enforce "zero tolerance" policies concerning workplace violence (A.R. 48-51), Respondents raise 

the issue for the first time at the hearing on their motion to dismiss (A.R. 52-65, 53-54). And it is 

anticipated that Respondents will claim to this Court that employers have an unfettered right to 

--
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fire employees involved in workplace violence, regardless of whether a particular employee was 

at fault. 

47. A good example of why early dismissal under Rule 12(b)( 6) was in appropriate in 

this case is this issue of whether Respondents had a "zero tolerance policy" concerning workplace 

violence. There is nothing in Plaintiff s Original Complaint about such a policy (A.R. 1-10). 

Nothing is asserted about a "zero tolerance policy" in Defendants' motion to dismiss (A.R. 11-12) 

and their supporting memorandum (A.R. 13-22). Defendants' memorandum only vague asserts 

that employers should be free "enforce non-confrontation and workplace violence policies" (A.R. 

21). 

48. From this record, it is not even clear that Defendants had anything fairly 

characterized as a "zero tolerance policy" concerning workplace violence, and it is completely 

inappropriate to grant a Rule 12(b)( 6) dismissal on the basis of such a policy that was not even 

asserted by Defendants. Indeed, Defendants refused to answer the Petitioner's interrogatories and 

requests for production and file a motion for protection (A.R. 23) when they filed their motion to 

dismiss. So, the relevant evidence was never exchanged. 

49. Indeed, the only reference to a "zero tolerance policy" in the record was during the 

hearing below on Respondents' motion to dismiss (A.R. 52-65), where defense counsel asserted 

only vaguely that "most" of the Defendants in this maintained a zero-tolerance policy, and asserted 

that the employer is justified in firing both employees "regardless of who was at fault": 

Your Honor, this is one of those rare cases where plaintiffs claims 
cannot stand as a matter of law regardless of whether the plaintiff is 
successful in proving the facts in the complaint. For this case to stand, 
this Court would have to rule either explicitly or implicitly that an 
employer in West Virginia can't enforce a zero-tolerance policy against 
violence in the work place. That's not the law in this state, it's not the 
law that was created by our Supreme Court in Feliciano v. 7-Eleven. In 
fact, Your Honor, it's not the law in any state. Nearly all employers 

PETITIONER'S OPENING BRIEF PAGE2S 



these days -- as I'm sure the Court is well aware, nearly all employers 
maintain a zero-tolerance policy against violence in the workplace. 

In fact, the way the law has shaped up, it's certainly a best practice for 
employers to maintain such a policy, and that's certainly something that 
most employers do. It's something that most of the defendants in this 
case, Morgantown Machine and Swanson Industries maintain. And 
those policies provide for discipline or discharge of any employee who 
engages in a fight or other physical violence in the workplace. And the 
position here where in fact employers simply can't tolerate any event 
of physical violence in the workplace, regardless of who was at fault. 
And this is a case that springs from a workplace fight between two co
employees. The employer here enforced its zero-tolerance policy 
against workplace violence and fired both participants in the fight. 

(A.R. 53-54 (emphasis added)). 

50. At best, the existence of a "zero tolerance" policy would simply cerate a fact issue 

for the 4th Harless element articulated in Feliciano. 210 W. Va. at 750, 559 S.E.2d at 723 

("[Whether t]he employer lacked overriding legitimate business justification for the dismissal (the 

overriding justification element. "). 

51. But it is also important to note that Feliciano necessarily imposes some limit on an 

employer's liability to avoid liability in light of a "zero tolerance" policy. In Feliciano, the 

employee applied force against the attackers by overtaking the attacker, taking away the attacker's 

gun, and restraining the attacker until the police arrived. 210 W. Va. at 743, 559 S.E.2d at 716. 

The employer fired the employee based on a zero-tolerance policy which preventing the employee 

in any way from intervening in a robbery. At least as importantly, the entire holding of Feliciano 

imposed a necessary limit on a "zero tolerance" policy, because the employer cannot terminate the 

employee who exercised self-defense (the use of force) when facing extremely dangerous 

circumstances. 
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VII. Conclusion 

52. The Circuit Court's order granting Respondents' motion to dismiss should be 

reversed, and this matter should be remanded for further proceedings so that Petitioner may have 

his day in Court. 
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