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STATEMENT OF THE CASE 

This civil action arises from an incident occurring at Oak HilI High School in Oak Hill, 

Fayette County, West Virginia. The Petitioner, Austin C:rOodwin, alleges that the Respondents 

negligently allowed the Petitioner to leave school on June 9, 2014, proximately causing him to 

injure his left arm while wrestling another student on the soccer field adjacent to the school 

building. See generally App. 2-5. 

The Petitioner filed an initial original Complaint on or around May 11, 2016, in the Circuit 

Court of Fayette County, West Virginia, asserting negligence causes of action against the Fayette 

County Board of Education ("FCBE"), Deputy Matthew Kessler, and the Fayette County Sheriff's 

Department. App. 18-19. The aforementioned suit was assigned to the Honorable Paul M. Blake, 

Jr. Id. at 19. 

At approximately the same time, the Petitioner also filed another civil action also in the 

Circuit Court of Fayette County, West Virginia, arising from the same set of facts and 

circumstances, but naming only the Fayette County Commission as the sole defendant. ld. That 

matter was assigned to the Honorable John W. Hatcher, Jr. ld. The aforementioned case was 

dismissed at a subsequent hearing. ld. 

In response to the initial Complaint, all defendants filed separate motions to dismiss. In 

response to the motion to dismiss filed by the FCBE, Petitioner filed a motion for leave to amend 

his Complaint to also name the West Virginia Board of Education ("WVBE") and Dr. Martirano 

as defendants.ld. The Circuit Court of Fayette County granted the Petitioner the relief sought and 

Petitioner filed an Amended Complaint naming the WVBE and Dr. Martirano as defendants. ld. 

The Petitioner filed his Amended Complaint in the Circuit Court of Fayette County. ld. 
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After filing the Amended Complaint in the Circuit Court ofFayettJ County, the matter was 

subsequently transferred to the Circuit Court of Kanawh.a County pursuant to W. Va. Code § 14-

2-2 (2016) and was assigned to the Honorable Jennifer F. Bailey.ld. The Respondents then filed 

Motions for Swnmary Judgment which were ultimately granted by the Circuit Court of Kanawha 

County and such order is now being appealed by the Petitioner. 

The pertinent facts of this case are straight forward. On Iune 9,2014, the Petitioner was an 

eighteen (18) year old adult student who was a junior at Oak Hill High School who had decided to 

skip class and leave the Oak Hill High School building to go to the soccer fields and wrestle another 

student. Petitioner injured his left ann while wrestling the other student. App. 35-39. Petitioner's 

date of birth is February 10, 1996. App. 42. The WVBE had intervened into the operations of the 

FCBE on February 11, 2010, and had maintained such intervention status through the time of the 

June 9,2014, incident. App. 3. 

With regard to the subject incident the Petitioner testified during his deposition that he and 

"Katie" left school between and Th and 8th periods during class change. App. 38. They then went 

to the soccer field where the Petitioner began voluntarily wrestling another student and broke his 

arm.ld. 37. Other students who were at the soccer fields had also skipped class on the date in 

question and were generally engaging in horseplay. However, despite the contention of the 

Petitioner, the record is devoid of any evidence showing that the Respondents had any knowledge 

that the subject students were skipping class or that the subject students were allowed to go and 

come on campus as they pleased. In fact, all of the subject students, including the Petitioner, who 

were deposed in the underlying matter, all stated that they knew they should not be skipping class 

and knew they would be in trouble if caught skipping class. See the deposition testimony of 

Petitioner App. 98; Katharine Deel App. 119; Levi Blevins App. 126; Zachary M(;Carthy App. 
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134; Cassidy Greenwood App. 142 and Carlos Serrano 151. Despite Plaintiff's assertion implying 

that there was an atmosphere at Oak: Hill High School where it was no big deal to skip class, all of 

the aforementioned student!; acknowl<X1ged that they should not skip class and that they would be 

in trouble if caught skipping class. It is clear that all of the subject students lmew that they should 

not be skipping class on the date of the subject incident. 

There has been no testimony that any school official had actual knowledge that the 

Petitioner or any other student was skipping class or skipping class to go to the soccer field to 

wrestle one another. Katharine Deel did testify that the School Resource Officer, Officer Kessler, 

observed some students, not including the Plaintiff, walk out the front doors of the school on the 

date of the subject incident. App. 117. However, such testimony does not indicate that the 

Respondents had knowledge that students were skipping class to go to the soccer fields to wrestle 

one another. Moreover, Officer Kessler is not an employee of the WVBE or FCBE. Officer Kessler 

is a Fayette County Sheriff's Deputy who is employed by the Fayette County Commission. 

Therefore, the Respondents cannot be held vicariously liable for any alleged acts or omissions of 

Officer Kessler. 

The Amended Complaint only asserts negligence causes of action against the Respondents. 

The Amended Complaint alleges that Respondents WVBE and FCBE were negligent in their 

operation of Oak: Hill High School in permitting the Petitioner and other students to depart and 

engage in unsupervised horseplay while the Plaintiff was under the care of the WVBE andlor the 

FCBE. App. 4. Despite the Petitioner's previous contention, there has been absolutely no evidence 

proffered in this matter which shows that any FCBE or WVBE employee had actual knowledge 

that Petitioner had left the school or that Petitioner was knowingly permitted to leave the school. 
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Moreover, the Petitioner in the instant matter never took -a single deposition of any 

employee or agent of any Respondent and never served any written discovery on any Respondent. 

The Petitioner now wants to use his lack of discovery in the underlying matter as an attempt to 

show that the school did nothing to supervise its students, which simply isn't true. The Petitioner 

bears the burden of proof in the instant matter and he cannot use his own dilatory conduct to 

attempt to show the absence of any act or omission by any Respondent. 

Counsel for the Petitioner in the instant matter conceded during the hearing in the lower 

court that there are no genuine issues of material fact which would preclude summary judgment in 

the instant matter. S.A.R. 18. 

SU~YOFARGUMENT 

The Respondents maintain, that they are immune from Petitioner's underlying claims of 

negligence pursuant to the doctrine of qualified immunity and that the lower tribunal's agreement 

with such position was not in error. The Respondents maintain that the supervision of students 

while at school is a discretionary act as discussed in W. Virginia Reg'/ Jail & Corr. Facility Auth 

v. A.B., 234 W. Va. 492, 766 S.E.2d 751 (2014) (holding that "[t]taining, supervision, and retention 

of corrections officers were discretionary functions"); see also Grace v. Sparks, Nos. 2: 15-01505, 

2:15-00281,2016 WL 2587189 (S.D. W.Va. 2016) (citing A.B. with approval); West Virginia 

Board of Education v. Croaff, No. 16-0532, 2017 WL 2172009 (W.Va. 2017) (holding that the 

provision of a safe workplace is also a discretionary function); Cole v. Shadoan, 782 F. Supp. 2<1 

428 (E.D. Ky. 2011) (holding that principal and superintendent were engaged in discretionary 

functions with respect to their supervision of teacher and students). The Petitioner also has failed 

to set forth any clearly established statutory or constitutional right of the Petitioner that these 

Respondents allegedly violated. 
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The Circuit Court of Kanawha County did not err in finding that that regardless of which 

Respondent may have had the duty to supervise students, because the FCBE was in WVBE 

intervention at the time of Plaintiff's injuries, and because any alleged act or omission of the 

Respondents occurred while the FCBE was in WVBE intervention, the FCBE is necessarily part 

of the "State" defined in pertinent part as "all boards, offices, commissions, agencies .. , and other 

instrumentalities of the state of West Virginia" W. Va Code §29-12A-3 and not within the 

purview of the West Virginia Govenunental Tort Claims and Insurance Refonn Act, W. Va. Code 

§ 29-12A-l et seq. The lower court's holding is supported by the findings or discussions in Croaff, 

Fn. 1; see also Workman v. Mingo County Schools, 667 F. Supp. 2d 679 (S.D. W. Va. 2009); B.E. 

v. Mount Hope High School, No. 2:11--CV-00679, 2012 WL 3580190 (S.D. W. Va. Aug. 13, 

2012). 

The Circuit Court of Kanawha County did not err in finding that Respondents did not 

breach any duty it may have owed to the Petitioner, as the Petitioner proffered no evidence that 

the Respondents or its employees had actual knowledge or notice that students were wrestling on 

the soccer field, and it is not feasible for school employees to be able to see what every student 

was doing at every moment throughout a school day, particularly at the high school level. This 

finding is supported by prior precedent set forth by this Court in Glaspell v. Taylor Cty. Ed. of 

Educ., No. 14-0175, 2014 WL 5546480 CW. Va. Nov. 3, 2014). Moreover, to the extent the 

Petitioner implies or infers that the Respondents agreed that said Respondents do not contest that 

they failed to supervise, such inference is inaccurate and misleading to this Court. The Petitioner 

throughout his brief attempts to use his own lack of discovery to show that there is no evidence 

that the Respondents supervised their students. The Petitioner bears the burden of proof in the 
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instant matter and he cannot use his own dilatory conduct to attempt to show the absence of any 

act or omission by any Respondent. 

Th~ Circuit Court of Kanawha County did not err in finding that the duty to supervise the 

Petitioner ended once he exited the Oak Hill High School building. 'fhe duty any board of 

education owes to any adult student ceases once said adult student leaves the school or other place 

of instruction or activity. W. Va. Code §18A-5-1(a). "School" is defined students and teachers 

assembled in one or more buildings, organized as a unit. W. Va. Code § 18-1-1. 

The Circuit Court of Kanawha County did not erroneously base or premise its findings and 

conclusions upon a special category of state actor, to-wit detention facilities. Qualified immunity 

applies to all State agencies and officials engaged in discretionary functions which do not violate 

any clearly established statutory or constitutional right of an individual. A.B., 234 W. Va. 492; 

Clarkv. Dunn, 195 W.Va. 272, 465 S.E.2d 374 (1995); Cartelle v. City o/Beckley, et al., No. 14-

C-1846, unreported (March 3, 2015). 

STATEMENT REGARDING ORAL ARGUMEl\T'f AND DECISION 

The Respondents respectfully state that oral argument is unnecessary pursuant to Rule 18 

ofthe West Virginia Rules of Appellate Procedure regarding the specific assignments of error. 

ARGUMENT 

I. STANDARD OF REVIEW 

A circuit court's entry of summary judgment is reviewed de novo. Syl. pt. 1, Painter v. 

Peavy, 451 S.E.2d 755 (W.Va 1994). The test for determining the propriety of summary judgment 

is set forth in Syllabus Point 3 of Aetna Cas. & Sur. Co. v. Federal Ins. Co. o/New York, 133 S.E2d 

770 (W.Va 1963), where the Court held, "[aJ motion for swnmary judgment ,should be granted only 

when it is clear that there is no genuine issue of fact to be tried and inquiry concerning the facts is not 
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desirable to clarifY the application of the law." The decision in Painter v. Peb.vy, marked a significant 

shift in the attitude of the Court toward swnmary judgment 1ms shift injudicial attitude was reflected 

in the following stat.ement: 

Rille 56 of th~ West Virginia Rules of Civil Procedure plays an important role in 
litigation in this State. It is "designed to effect a prompt disposition of controversies 
on their merits without resort to a lengthy trial;" if in essence there is no real dispute 
as to salient facts or if only a question oflaw is involved ... Indeed, it is one of the fcw 
safeguards in existence that prevents frivolous lawsuits that have survived a motion to 
dismiss from being tried. Its principal purpose is to isolate and dispose of meritless 
litigation ... To the extent that our prior cases implicitly have communicated a message 
that Rille 56 is not to be used, that message is hereby modified. When a motion for 
summary judgment is mature for consideration and is properly documented with such 
clarity as to leave no room for controversy, the nonmoving party must take the 
initiative and by affinnative evidence demonstrate that a genuine issue of fact exists. 
Otherwise, Rille 56 empowers the trial court to grant the motion. 

451 S.E.2d at 758. As the Circuit Court of Kanawha County correctly found below, this is such a 

case. 

II. THE CIRCUIT COURT OF KANAWHA COUNTY DID NOT ERR IN FINDING 
THAT RESPONDENTS WERE ENTITLED TO QUALIFIED IMMUNITY FOR 
THE CLAIMS OF NEGLIGENCE BEING ASSERTED BY THE PETITIONER. 

Petitioner's claims of negligence against these Respondents are categorically barred by the 

doctrine of qualified immunity. The only claims asserted by the Petitioners against these 

Respondents are claims of negligence. However, West Virginia law bars any such claims: 

In the absence of an insurance contract waiving the defense, the doctrine of 
qualified or official immunity bars a claim o(mere negligence against a State 
agency not within the purview of the West Virginia Governmental Tort 
Claims and Insurance Reform Act, W. VA. CODE § 29-12A-1, et seq., and 
against an officer of that department acting within the scope of his or her 
employment., with respect to the discretionary judgments, decisions, and 
actions of the officer. 

Syl. pt. 6, Clarkv. Dunn, 195 W. Va. 272, 465 S.E.2d 374 (1995) (emphasis added); accord Jarvis 

v. W. Va. State Police, 227 W. Va. 472, 481-82, 711 S.E.2d 542, 551-52 (2010). 

In the instant matter, it is indisputable that the Petitioner's claims of negligence against 
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Respondents, WVBE and Dr. Martirano, do not fall within the purview of the west Virginia 

Governmental Tort Claims and Insurance Reform Act. The WVBE is not willrin the purview of 

the West Virginia Governmental Tort Claims Rlld Insurance Refonn Act, W.va Code § 29-12A-

1 et seq., as it is not a political subdivision as defined under W.Va. Code § 29-12A-3(c), but is 

part of the "State" defined in pertinent part as "all boards, offices, commissions, agencies ... and 

other instnnnentalities of the state of West Virginia." W.Va. Code §29-12A-3(e). As such, it is 

clear that Petitioner's claims against the WVBE and Dr. Martirano do not fall under the purview 

of the West Virginia Governmental Tort Claims and Insurance Reform Act. 

Moreover, the FCBE also does not fall under the purview of the Governmental Tort Claims 

and Insurance Refonn Act as the subject events occurred during a period ofWVBE intervention, 

and as such the FCBE was an instrumentality or arm of the State. As recognized by this Court in 

Croaff, the district court for the Southern District of West Virginia has previously extended 

defenses and immunities afforded to the State to county boards of education during periods of 

WVBE intervention. In Workman v. Mingo County Schools, 667 F. Supp. 2d 679 (S.D. W. Va. 

2009), the district court found that the MCBE was entitled to the State's eleventh amendment 

immunity protection due to the intervention of the WVBE in the operations of Mingo County 

schools. Additionally, in B.E. v. Mount Hope High School, No. 2:11-CV-00679, 2012 WL 

3580190 (S.D. W. Va. Aug. 13,2012), the Fayette County school system, like Mingo County, was 

under intervention by the WVBE and the district court again held that the Fayettc County Board 

of Education is an ann of the state of West Virginia and also entitled to the State's Eleventh 

Amendment immunity. 

The Fourth Circuit Court of Appeals has set forth criteria when analYzing whether an entity 

is an arm of a state. In Workman, the district court found that application jof the Fourth Circuit's 
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factors to determine whether an entity is an arm of the state directed that the court's conclusion 

that county boards during periods ofinteIVention are an arm of the state. Id. at 685-87. Therefore, 

this Court is urged to reach the same result and conclude that county boards of education, during 

periods of intervention, are arms of the state entitled to immunities and defenses afforded to the 

State, specifically, qualified immunity. 

Next, this Court must then identify the nature of the governmental acts or omissions which 

give rise to the suit for purposes of determining whether such acts or omissions constitute 

legislative, judicial, executive, or administrative policy-making acts or involve otherwise 

discretionary governmental functions. W. Virginia Bd. of Educ. v. Marple, 236 W. Va. 654, 663, 

783 S.E.2d 75 (2015). Despite Petitioner's contention, the Petitioner's claims arise from the 

discretionary functions of the Respondents (i.e. the supervision of students under Defendants 

control). The Petitioner cites no case law or authority in support of his position that the supervision 

of students is not a discretionary function. The Petitioner does cite to the general code provision 

W.Va Code § 18A-5-1(a) stating that teachers shall stand in the place of the guardian while 

students are at school. However, the subject code provision does not prove or show that supervision 

of students is not a discretionary function. The manner in which individual schools or teachers 

supervise their students is largely left to the discretion of each school or teacher. Simply because 

there is a statute indicating that schools are to supervise their students, does not mean that the 

supervision of students itself is a non-discretionary function. There are several other cases directly 

on point that should guide this Court's analysis. 

The Respondents maintain that the supervision of students while at school is a discretionary 

function. This Court has made the following rulings and findings with regard to what typr of 

conduct constitutes discretionary functions: W Virginia Reg 'I Jail & Corr. Facility Auth. v. A.B., 
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234 W. Va. 492, 766 S.E.2d 751 (2014) (holding that "[t]raining, supervision, and retention of 

corrections officers were discretiona.""'j functions"); see also Grace v. Spar~, Nos. 2:15-01505, 

2:15-00281,2016 WL 2587189 (S.D. W.Va. 2016) (citing A.B. with approval); West Virginia 

Board o/Education v. Croaff, No. 16-0532,2017 WL 2172009 (W.Va. 2017) (holding that the 

provision of a safe workplace is also a discretionary fimction). Other jurisdiction have directly 

addressed the question presently before this Court. In Cole v. Shadoan, 782 F. Supp. 2d 428 (E.n. 

Ky. 2011) that court found "[tJhat principal and superintendent were engaged in discretionary 

functions with respect to their supervision of teacher and students .... " In the instant matter, it is 

clear that the supervision of students is a discretionary function for which Respondents are immune 

from claims of negligence arising out of such discretionary functions. 

The next analysis that the Court must engage in is whether the alleged conduct of the 

Respondents violated any clearly established constitutional or statutory right of the Petitioner. 

"Government officials performing discretionary functions are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional 

rights ofwhlch a reasonable person would have known." State v. Chase Securities, Inc., 188 W. 

Va. 356, 360, 424 S.E.2d 591, 595 (1992). The Respondents maintain that their alleged conduct 

does not violate any clearly established statutory or constitutional right ofthe Petitioner. 

The Petitioner alleges that the Respondents violated W. Va. Code § 18A-5-1. However, the 

subject statute docs not provide for, or afford, the Petitioner with any statutory or constitutional 

right. This statute may operate to create a duty on the Respondents but it does not provide the 

Petitioner with any statutory right to be supervised. "For a statutory or constitutional right to be 

'clearly established,' so that a government official lacks qualified immunity from civil damages 

liability for violating that right because the right was clearly established at the time of the 
I 

! 
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challenged conduct, the right must be sufficiently clear that every reasonkble official would have 

understood that what he is doing violates that right; in other words, existing precedent must have 

placed the st.atutory or constitutional question beyond debate." Reichle v. Howards, 566 U.S. 658, 

132 S. Ct. 2088, 182 L. Ed. 2d 985 (2012). "Under the 'clearly established' standard for qualified 

immunity, which shields government officials from civil damages liability for violating a 

constitutional right unless the right was clearly established at the time of the challenged conduct, 

the right allegedly violated must be established not as a broad general proposition, but in a 

particularized sense so that the contours of the right are clear to a reasonable official." Id. The 

subject code provision is not clearly established in the subject matter as such code provision does 

not provide any right to the Petitioner. Even if such code provision was determined to afford any 

right to the Petitioner, said code only operates as a general proposition and cannot be the basis of 

any clearly established statutory right. In the instant matter, the Petitioner is asserting exactly what 

the United States Supreme Court has held, does not constitute a clearly established right. 

It is well-settled law that a State agency is immune from simple negligence claims: "In the 

absence of an insurance contract waiving the defense, the doctrine of guaJiCled or official 

immunity bars a claim of mere negligence against a State agency not within the purview of the 

West Virginia Governmental Tort Claims and Insurance Reform Act, W. Va. Code § 29-12A-l et 

seq." Syl. Pt. 6, Clark, 195 W.Va. at 272,465 S.E.2d at 374 (emphasis added); Syl. Pt. 7, A.B., 

234 W. Va. at 492, 766 S.E.2d at 751. See, e.g., A.B., 234 W. Va. a1515, 766 S.E.2d at 774 n. 32 

(2014) (noting that plaintiff did not plead a violation of civil rights and pleading only simple 

negligence against the State agency is insufficient to defeat immunity in absence of a violation of 

a clearly established right). 
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Therefore, because the Respondents are all agencies, officers, instrumentalities, and/or 

arms of the State not under the purview of the West Virginia Governmental Tort Claims and 

Insurance Reform Act; and the al1eged ",onduct engaged in by the Respondents constitutes 

discretionary functions; and the Petitioner has failed to articulate any clearly established statutory 

or constitutional right of his that these Respondents violated; and because the Petitioner has only 

asserted allegations of negligence against the Respondents, this Court must affirm the decision of 

the lower court and find that the Respondents are immune from Petitioner's claim of negligence 

pursuant to the doctrine of qualified immunity. For the reasons stated above, Petitioner's 

assignments of error, Errors 1 and 4, must be denied and the decision of the Kanawha County 

Circuit Court must be affirmed. 

m. THE CIRCUIT COURT OF KANAWHA COUNTY DID NOT ERR IN FINDING 
THAT BECAUSE ALL OF THE ALLEGED CONDUCT OCCURRED DURING A 
PERIOD OF STATE INTERVENTION THAT THE FCBE WAS AN ARM OF THE 
STATE AND THEREFORE ENTITLED TO IMMUNITIES AND DEFENSES 
AFFORDED TO THE STATE BOARD. 

As stated above, the Kanawha County Circuit Court did not err in finding that during the 

period of intervention the FCBE was an ann of the State and therefore entitled to qualified 

immunity. The Respondents' argument addressing assignment of error, Error-4, is discussed more 

fully above and will not be argued again herein for the sake of judicial economy. However, these 

Respondents do again state that Petitioner'S assignments of error, Errors 1 and 4, must be denied 

and the decision of the Kanawha County Circuit Court must be affirmed. 

IV. THE CIRCUIT COURT OF KANAWHA COUNTY DID NOT ERR IN FINDING 
THAT THE RESPONDENTS COULD NOT HAVE BREACHED ANY DUTY TO 
THE PETITIONER AS NONE OF THE RESPONDENTS HAD ACTUAL 
KNOWLEDGE THAT THE PETITIONER AND OTHER STUDENTS WERE 
WRESTLING AT THE SOCCER FIELD. 

The Kanawha County Circuit Court did not err in finding that the Rekpondents did not owe 
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any duty to supervise the Petitioner or that the only way any purported duty could have been 

breached was if the Respondents had actual knowledge of the dangerous condition. The 

Petitioner's Brief respectively identified such alleged errors as Error 2 and Error 3. The crux of 

the aforementioned issues tum on whether any duty the Respondents may have owed to supervise 

the adult-student Petitioner ceased once he left the school and whether actual knowledge of the 

dangerous conduct by the Respondents is required for them to have breached any purported duty. 

According to this Court, "in an action founded on negligence the plaintiff must show 

affinnatively the defendant's failure to perform a duty owed to the former proximately resulting 

in injury." Moore by and through Knight v. Wood County Bd. OjEduc., 200 W. Va 247, 489 S.E.2d 

1 (W.Va. 1997). In Moore, a student brought a civil action against the Wood County Board of 

Education after the student was injured while waiting for the school bus. ld. at 3-4. Specifically, 

this student was thrown to the ground by another student and sustained injuries. Jd. Ultimately, the 

Court remanded the case back to Circuit Court for a determination as to whether the Wood County 

Board of Education owed a duty to the injured student. Jd. However, before remanding the same, 

the Court stated that the negligence issue is three fold: (1) did the board of education owe a duty 

to the student; (2) was there a breach of that duty; and (3) was that breach of duty the proximate 

cause of the student's injuries. Moore, 200 W.Va at 252,489 S.E.2d at 13. The determination of 

whether a defendant in a particular case owes a duty to the plaintiff is not a factual question for 

the jury; rather the detennination of whether a plaintiff is owed a duty of care by a defendant must 

be rendered by the court as a matter oflaw. Aikens v. Debow, 208 W.Va 486, 491, 541 S.E.2d 576 

(2000). 

In the instant matter, the Petitioner alleges that the Respondents owed him a duty to 

supervise pursuant to W. Va Code §18A-5-1(a). However, t.1e Respondents did not owe any duty 
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to supervise the Petitioner as he was an adult student who had left schoc)} and any such duty the 

Respondents may have owed the Petitioner ceased when he left the school building. The code 

provision which generally creates a duty for school boards and their teachers in negligence causes 

of action is found within W. Va. Code §18A-5-1. In pertinent part, this code provision states "[t]he 

teacher shall stand in the place of the parent(s), guardian(s) or custodian(s) in exercising authority 

over the school and has control of all students enrolled in the school from the time they reach the 

school until they have returned to their respective homes .... " W. Va Code §18A-5-1(a). W. Va. 

Code §18A-5-1(g)(I) states that" 'Student' includes any child, youth or adult who is enrolled in 

any instructional program or activity conducted under board authorization and within the facilities 

of or in connection with any program under public school direction: Provided, that, in the case of 

adults, the student-teacher relationship shall terminate when the student leaves the school or 

other place of instruction or activity." "School" means the students and teachers assembled in 

one or more buildings, organized as a unit. W. Va. Code § 18-1-1. 

The facts of this case as cited above are indisputable and uncontroverted. The Petitioner 

was injured as a result of his own decision to skip class and to wrestle another student The 

Petitioner was not injured in the school or other place of instruction or activity. Therefore, any 

teacher-student relationship had ceased at the time of the injury. On June 9,2014, the Petitioner 

was an adult student who was eighteen (18) years old who had decided to skip class and leave the 

Oak Hill High School building to go to the soccer fields and voluntarily wrestle another student, 

where he was subsequently injured. App. 35-39. Petitioner's date of birth is February to, 1996. 

App. 42. The Petitioner had left the school and was not at any other place of instruction or activity 

at the time of the subject accident. Thus, it is clear that at the time the Petitioner was injured at the 

soccer fields he was an adult student, that any teacher-student relationship bad terminated, and the 
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Respondents did not owe the Petitioner any duty to supervise at the time of the incident. 

Moreover, this Cowt recently held in Ii factually similar matter, that the Taylor County 

Board of Education "[ d]id not breach duty in failing 10 notice high school students engaging in a 

choking game on a ramp adjacent to the choral department, where there was no evidence that board 

or its employees had actual knowledge or notice of the existence of the game, and it was not 

feasible for school employees to be able to see what every student was doing in the cafeteria and 

hallways at every moment throughout a school day, particularly at the high school level." Glaspe/l 

v. Taylor Cty. Bd. ofEduc., No. 14-0175,2014 WL 5546480 (W. Va. Nov. 3,2014). This Comt 

adopted the rule which had previously been articulated by other jurisdictions in determining 

whether the duty to provide adequate supervision has been breached in the context of injuries 

caused by the acts of fellow students, which requires school authorities to have sufficiently specific 

knowledge or notice of the dangerous conduct which caused injury; before a school may be held 

liable for such conduct. Danna v. Sewanhaka Central High School District, 242 A.D.2d 361 (N.Y. 

App. Div. 21997). 

"Black's Law Dictionary defines 'actual knowledge' as 'direct and clear knowledge, as 

distinguished from constructive knowledge,' Black's Law Dictionary at 888 (8th Ed.2(04), and 

defines 'actual notice' as '[n]otice given directly to, or received personally by, a party'." Mace v. 

Ford Motor Co., 221 W.Va. 198,204,653 S.E.2d 660,666 (2007); (cited with approval in Glaspell 

v. Taylor Cty. Rd. ofEduc., No. 14-0175,2014 WL 5546480, at *3 (W. Va. Nov. 3, 2014»). 

The Petitioner was attending school on a 135 acre tract ofland that had three other schools, 

multiple sports fields, and a building which had 19 different ingresses and egresses. It is impossible 

for the Respondents to monitor every single area of Oak Hill High School at all times to ensure 

that students do not skip class. There has not been even a mere scintilla of evidence produced in 
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this matter that the Respondents had any knowledge that the Petitioner or any other student skipped 

class or that Petitioner was wrestling with another student at the soccer fields. 

Therefore, it is clear that these Respondents owed no duty to supervise the Petitioner as he 

was an adult-student who had left school or other place of instruction or activity. Moreover, these 

Respondents could not have breached any duty they may have owed to the Petitioner as the 

Respondents did not have actual knowledge or notice of the dangerous conduct which caused the 

injury. Thus, this Court should affinn the findings of the Circuit Court of Kanawha County with 

regard to the aforementioned issues. 

V. THE CIRCUIT COURT OF KANAWHA COUNTY DID NOT ERR IN FINDING 
THAT THE DUTY TO SUPERVISE ADULT STUDENTS CEASES AND ENDS 
ONCE ADULT STUDENTS LEAVE THE SCHOOL OR OTHER PLACE OF 
INSTRUCTION OR ACTIVITY. 

Again, these Respondents maintain that the Circuit Court of Kanawha County did not err 

in finding that the duty to supervise adult students ceases once adult students leave the school or 

other place of instruction or activity. It is not for the Petitioner to attempt to place himself in a 

superlegislative position and interpret what the legislature meant or was attempting to do when it 

enacted W.Va. Code § 18A-5-1 or W.Va. Code § 18-1-1. "Courts always endeavor to give effect 

to the legislative intent, but a statute that is clear and unambiguous will be applied and not 

construed." Syl. Pt. 1, State v. Eider, 152 W. Va. 571, 165 S.E.2d 108 (1968). This Court has 

explained its duty to give effect to legislative intent, applying clear statutory language, as follows: 

This Court does not sit as a superlegislature, commissioned to pass 
upon the political, social, economic or scientific merits of statutes 
pertaining tp proper subjects of legislation. It is the duty of the 
legislature to consider facts, establish policy, and embody that 
policy in legislation. It is the duty of this court to enforce legislation 
unless it runs afoul of the State or Federal Constitutions. 

Boydv. Merritt, 177 W. Va. 472,474,354 S.E.2d 106, 108 (1986). 
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In pertinent part, W. Va. Code § 18A-5-1(a) states "[t]he teacher shall stand in the place of 

the parent(s), guardian(s) or custodian(s) in exercising authority over the school and has control of 

all students enrolled in the school from the time they reach the school until they have returned to 

their respective homes .... " W. Va. Code §18A-5-1(a). This code provision also states that 

"'Student' includes any child, youth or adult who is enrolled in any instructional program or 

activity conducted under board authorization and within the facilities of or in connection with any 

program under public school direction: Provided. that, in the case of adults, the student-teacher 

relationship shall terminate when the student leaves the school or other place of instruction 

or activity." W. Va. Code §18A-5-1(g)(l). "School" means the students and teachers assembled 

in one or more buildings, organized as a unit. W. Va. Code §18-1-1. The subject code provisions 

clearly distinguish the duty owed to non-adult students versus adult students. Moreover, a plain 

reading of the said statutes show that any duty to supervise owed to an adult student by the school 

ceases when said adult student leaves the school building or other place of instruction or activity. 

These code provisions do not state that the duty to supervise ceases to exist when an adult student 

leaves "school grounds" as suggested by Petitioner's counsel. Thus, because the Petitioner was an 

adult student who was injured after leaving school and was not at any other place of instruction or 

acti vi ty, these Defendants did not owe him any duty to supervise as the teacher-student relationship 

had terminated. 

Therefore, the Kanawha County Circuit Court did not err in finding that the Respondents 

did not breach any duty they may have owed to the Petitioner. 
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VI. THE CIRCUIT COURT OF KANAWHA COUNTY DID NOT ERR IN 
CONSIDERING TIDS COURT'S PRIOR RULINGS CONCERNING CASES OF 
QUALIFIED IMMUNITY AAT)) DETENTION FACILITIES. 

The Circuit Court of Kanawha County did not erroneously base or premise its findings and 

conclusions upon a special category of state actor, to-wit detention facilities. The Petitioner asserts 

that the lower court improperly relied upon this Court's ruling in A.B. Such allegation or statement 

is meritless and does not require a response. Detention facilities are not any special class of State 

actor and W.Va. Code § 29-12A-4(c) has no relevance in detennining the availability or 

applicability of the doctrine of qualified immunity. Qualified immunity applies to all State 

agencies and officials engaged in discretionary functions which do not violate any clearly 

established statutory or constitutional right of an individual. A.B., 234 W. Va 492; Clark v. Dunn, 

195 W.Va. 272, 465 S.E.2d 374 (1995); Carte//e v. City of Beckley, et aI., No. 14-C-1846, 

unreported (March 3, 2015). 

CONCLUSION AND PRAYER FOR RELIEF 

Based upon the foregoing reasons, these Respondents respectfully request that this Court 

DENY the relief sought by the Petitioner and AFFIRM the lower court's decision in granting 

Respondents' Motion for Summary Judgment. 
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Respectfully submitted, 

WEST VIRGINIA BOARD OF EDUCATION, 
AND DR. MICHAEL J. MARTIRANO, AJ.,\"D 
BOARD OF F.DUCATION OF FAYETTE 
COUNTY, 

Respondents and Defendants below, 

By Counsel, 

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC 
600 Neville Street 
Beclde~VVV 25801 
Telephone: (304) 254-9300 
Facsimile: (304) 255-5519 
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CERTIFICATE OF SERVICE 

The undersigned, counsel of record for Respondents, does hereby certify on this 17th day of 

August, 2018, that a true copy of the foregoing "RESPONDENT'S BRIEF" was served upon 

opposing counsel by depositing same to them in the U.S. Mail, postage prepaid, sealed in an envelope, 

and addressed as follows: 

Kevin R Burgess 
Steven R. Braodwater, Jr. 

Hamilton, Burgess, Young & Pollard, PLLC 
POBox 959 

5493 Maple Lane 
Fayetteville, WV 25840 

Counsel for Petitioner 

PULLIN, FOWLER, FLANAGAN, BRO 
600 Neville Street 
Beckley, WV 25801 
Telephone: (304) 254-9300 
Facsimile: (304) 255-5519 
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