
DO NOT REMOVE FiLE COpy fROM FILE I 
I 

IN THE SUPREME COURT OF APPEALS OFWESll VIRGINIA 
t 

No. 18-0211 
(Kanawha County Civil Action No. 16-C-1447) 

Austin Joseph Goodwin, 
Plaintiff Below, Petitioner 

v. 

Board of Education of Fayette County, 
Political Subdivision of the State of West Virginia, 

West Virginia Board of Education, and 
Steven Paine in his official capacity as West Virginia Superintendent of Schools, 

Defendants below, Respondents 

REPLY IN SUPPORT OF PETITION FOR APPEAL 

Kevin B. Burgess (WV Bar No. 547) 
Steven R. Broadwater, Jr. (WV Bar No. 11355) 

Hamilton, Burgess, Young & Pollard, PLLC 
P.O. Box 959 

Fayetteville, W.Va. 25840 
kburgess@hamiltonburgess.com 

s broadwater@hamiltonburgess.com 
Counsel for Petitioner, Austin Goodwin 



TABLE OF CONTENTS 

I. Argument. ........................................................................................................ 1 

A. The Duty to Supervise is Not Discretionary ............................................. 2 

B. "Actual Knowledge" is Irrelevant Because there 
was No Effort to Comply with the Statutory Duty 
to Supervise ............................................................................................... 5 

C. Mr. Goodwin was injured Prior to Leaving "the 
School or other Place of Instruction or Activity" ..................................... 7 

D. Special Immunities Granted to Correctional 
Facilities are Inapplicable Here ................................................................ 9 

II. Conclusion ..................................................................................................... 10 

11 



TABLE OF AUTHORITIES 

CASES 

Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034, 
97 L.Ed.2d 523 (1987 ............................................................................................ 2 

Cobb v. W Virginia Human Rights Comm 'n, 217 W. Va. 
761, 775, 619 S.E.2d 274, 288 (2005) ................................................................... 3 

Davis v. Scherer, 468 U.S. 183,195, 104 S.Ct. 3012, 82 
L.Ed.2d 139 (1984) ................................................................................................ 3 

Glaspellv. Taylor Cty. Ed. ofEduc., No. 14-0175,2014 
WL 5546480, at *2 (W. Va. Nov. 3, 2014) ........................................................... 6 

Meadows v. Wal-Mart Stores, Inc., 207 W.Va. 203, 530 
S.E.2d 676 (1999) .................................................................................................. 7 

Mitchell v. City of Wheeling, 202 W.Va. 85, 88, 502 S.E.2d 
182, 185 (1998) ...................................................................................................... 8 

Moore by and through Knight v. Wood County Ed. Of 
Educ., 200 W. Va 247,489 S.E.2d 1 (W.Va. 1997) ..................................... 5,7,8 

Reichle v. Howards, 566 U.S. 658,132 S. Ct. 2088,182 L. 
Ed. 2d 985 (2012) .............................................................................................. 2, 3 

State ex reI. Hardesty v. Aracoma-Chief Logan No. 4523, 
VP. W, 147 W.Va. 645,129 S.E.2d 921 (1963) ................................................... 8 

State ex reI. Johnson v. Robinson, 162 W.Va. 579, 582,251 
S.E.2d 505, 508 (1979) .......................................................................................... 7 

State v. General Daniel Morgan Post No. 548, 144 W.Va. 
137,107 S.E.2d 353 (1959) ................................................................................... 8 

T. Weston, Inc. v. Mineral Cty., 219 W. Va. 564, 568-569, 
638 S.E.2d 167, 171-172 (2006) ........................................................................... 7 

Thompson v. Chesapeake & O. Ry. Co., 76 F.Supp. 304, 
307-308 (S.D.W.Va. 1948) ................................................................................... 8 

III 



United Steelworkers of America, AFL-CIO, CLC v. Tri-
State Greyhound Park, 178 W.Va. 729, 364 S.E.2d 257 l 

(1987) ..................................................................................................................... 8 

Wilson v. Hix, 136 W.Va. 59,65 S.E.2d 717 (1951) ................................................ 8 

STATUTES 

W. Va. Code §18A-5-1(a) ...................................................................................... 2, 3 

W. Va. Code §29-12A-4(c)(4 .................................................................................... 9 

REGULA T/ONS 

§126 C.S.R. 81-2.1 .................................................................................................... 3 

IV 



I. ARGUMENT 
i 

Respondents have a clear and unambiguous statutory dbty to supervise the 

students in their care. See Petition at 13-14. The duty itself is statutory and absolute, 

and creates a corresponding statutory right in students to be supervised. This 

statutory right is enjoyed by the students and the broader community alike. It ensures 

that students are safe while in school and that they are not free to come and go as 

they please. Conversely, the statutory right affords the students safety in the school 

and prevents others, including potentially those with ill intent, from coming and 

going as they may please on the school grounds. 

Petitioner Goodwin agrees that the manner in which the duty to supervise is 

maintained may be a question of discretion. However, there is no question that the 

duty to supervise exists, and in the case at bar, Respondents failed to present any 

evidence that it made any effort to comply with this duty. To the contrary, all the 

evidence established a total failure of action by the Respondents. 

Thus, the court is not presented with a question of how the duty was complied 

with, and the discretionary questions inherent therein. It is instead faced with a 

wholesale failure to even attempt to comply with the duty to supervise. Because 

respondents failed to present any evidence whatsoever that any of the respondents 

ever attempted to comply with this statutory duty, none are entitled to any immunity 

and all have violated a clearly established statutory right. 



A. THE DUTY TO SUPERVISE IS NOT DISCRETIONARY 

Respondents cite no authority for their argument that a clear statutory duty is 

in any way "discretionary." All cases cited by Respondents involve the manner in 

which a government actor chose to perform a duty, and do not address any situation 

where the actor simply failed to do anything to comply with its duty. If there was 

any evidence in this case that Respondents had a plan in place or put forth any effort 

to supervise the students entrusted in their protection, then the analysis may very 

well be different. But, the Respondents did nothing to comply with their statutory 

duty to supervise. Had any effort been made to supervise the students of Oak Hill 

High School on the day of Mr. Goodwin's injury, then the students would have likely 

stayed in school and no injury would have occurred. 

Respondents argue that the duty to supervise, statutorily imposed on 

Respondents by W. Va. Code §18A-5-I(a), does not provide West Virginia students 

with the right to be supervised, or the right to be safe while attending school. 

Response at 13-15. In support of their argument, Petitioners try to parse the meaning 

of "clearly established," and in doing so cite Reichle v. Howards, 566 U.S. 658, 132 

S. Ct. 2088, 182 L. Ed. 2d 985 (2012). It states, in pertinent part: 

To be clearly established, a right must be sufficiently clear "that every 
'reasonable official would [have understood] that what he is doing 
violates that right.' " Id., at --, 131 S.Ct., at 2078 (quoting Anderson 
v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523 
(1987)). In other words, "existing precedent must have placed the 
statutory or constitutional question beyond debate." 563 U.S., at --, 
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131 S.Ct., at 2083. This "clearly established" standard protects the 
balance between vindication of constitutional rights and government 
officials' effective performance of their duties by ensuring that officials 
can " 'reasonably ... anticipate when their conduct may give rise to 
liability for damages.' " Anderson, supra, at 639, 107 S.Ct. 3034 
(quoting Davis v. Scherer, 468 U.S. 183, 195, 104 S.Ct. 3012, 82 
L.Ed.2d 139 (1984)). 

Id. at 664, 2093. The Reichle Court premises its analysis on the fact that there is some 

question as to whether the right at issue exists at all. That question does not exist 

here, where the statutory right is clearly and unambiguously contained within the 

statute itself. 

The duty to supervise is enshrined in statute, W. Va. Code §18(a)-5-1(a)1; in 

the CSR, § 126 C.S.R. 81-2.1 2
; and in this Court's prior precedence. See Cobb v. W 

Virginia Human Rights Comm'n, 217 W. Va. 761,775,619 S.E.2d 274,288 (2005) 

(Thus, we hold, West Virginia public school teachers and school administrators 

stand in loco parentis to their students and are authorized to impose appropriate 

discipline in order to maintain an orderly environment in the schools necessary to 

educate our children."). Even the trial court, in the Order from which Mr. Goodwin 

appeals, agrees that there is a statutory duty to supervise. App. at 4-5 (acknowledging 

that the duty to supervise exists). 

1 "The teacher shall stand in the place of the parent(s), guardian(s) or custodian(s) in exercising authority over the 
school and has control of all students enrolled in the school from the time they reach the school until they have returned 
to their respective homes" 
2 " ... the laws of West Virginia require school administrators to enforce compulsory school attendance ... " 

I 
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There is no legitimate dispute that the Respondents had! a duty to supervise 

Mr. Goodwin and the minor students who, as a result of their lack of supervision, 

contributed to Mr. Goodwin's injury. 

If the question was one regarding the manner or implementation of the duty 

to supervise, then the analysis would be substantially different. For example, if 

Respondents presented evidence showing that they attempted to supervise and 

enforce attendance policies during the school day, then the analysis may very well 

veer into the realm of discretion. However, no such evidence was presented here. It 

is not as if the students utilized trickery or deceit to elude supervision. Quite the 

opposite is true. The record establishes these students were free to come and go as 

they please without concern for any potential for serious repercussion. See Petition 

at 5-7,12. 

Respondents do not cite a single case in which this Court granted qualified 

immunity to a government actor who had a clear duty to act and ignored that duty. 

Nonetheless, that is the relief that Respondents seek here. Adopting such an 

argument would absolutely nullify the statutory duty to supervise. Because the duty 

to supervise is clear and unambiguous, not discretionary, the Respondents cannot be 

granted immunity for their failure to even attempt to comply with this statutory duty. 
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B. "ACTUAL KNOWLEDGE" IS IRRELEVANT BECAUSE THElm WAS No EFFORT 

TO COMPLY WITH THE STATUTORY DUTY TO SUPERVISE 

Because the Respondents failed to make any effort to comply with their duty 

to supervise, the question of "actual knowledge" is a red herring. Respondents argue 

that they are absolved of liability for failure to comply with their statutory duty to 

supervise specifically because they failed to supervise. Because they failed to 

supervise, Respondents had no knowledge of where the students were, or what they 

were doing. Because they had no knowledge, Respondents argue, they cannot be 

held liable. 

This circular rationale is nonsensical, and if adopted would establish an 

ostrich-like "bury your head in the sand" defense, affording immunity to negligent 

supervision claims because there was no supervision and therefore no actual 

knowledge. Of course, no court has ever recognized such an "ostrich" defense and 

none are cited by Respondents. 

In each case cited by Respondents, the applicable question is the degree and 

manner of supervision, not the wholesale failure to attempt to comply with the duty 

that exists in the case at bar. 

For instance, in Moore by and through Knight v. Wood County Bd. Of Educ., 

200 W. Va 247, 489 S.E.2d I (W.Va. 1997), the court agreed that there was a duty 

to supervise and engaged in an analysis of the manner in which the school attempted 

to comply with that duty. The school submitted affidavits claiming that teachers 
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were present to supervise, and the Supreme court nonethelesJ let the question of 

d · I a equacy go to a JUry: 

At a minimum, the record indicates that there was a genuine issue of 
material fact regarding the existence of supervision. Principal Kiger 
submitted by way of affidavit that he and two teachers were assigned 
to bus duty on the day in question. The affidavit of Michael Moore, 
however, indicates that there were no teachers or adult personnel in the 
vicinity. In the case before us, we are of the opinion that the trial court 
erred in granting summary judgment in favor of the Appellees. The 
Appellants have made a prima facie case of negligence which is not 
barred by the immunity granted to municipal governments, and the 
issues presented therein are questions for determination by the jury. 

Id. at 253,7. Here, Respondents have presented no evidence like that of the principal 

in Moore, yet the trial court found immunity nonetheless. 

A similar analysis was done in the Glaspell case cited by Respondents. In that 

case, a student was injured during lunch time. The Supreme Court first analyzed the 

manner in which the school attempted to comply with its duty to supervise, noting 

that the school tried to comply with its duty because "[t]here were two to three 

teachers in the cafeteria during the lunch period." Glaspell v. Taylor Cty. Ed. of 

Educ., No. 14-0175, 2014 WL 5546480, at *2 CW. Va. Nov. 3, 2014). The Court 

only reached the issue of actual knowledge after noting the school's attempts to 

comply with its duty to supervise. Here, Respondents present no evidence to show 

that they attempted to comply with their statutory duty in any way, shape, or form. 

Because Respondents failed to show any attempt to comply with their duty of 

supervision, actual knowledge is irrelevant. Further, to adopt the Respondent's 

Page 6 of 10 



argument, that actual knowledge is a prerequisite to liabilit~, would establish a 

willful ignorance defense to liability. Entities with the duty to supervise would 

merely have to show that they buried their head in the proverbial sand to escape 

liability for students injured under their watch. 

c. MR. GOODWIN WAS INJURED PRIOR TO LEAVING "THE SCHOOL OR OTHER 

PLACE OF INSTRUCTION OR ACTIVITY" 

Respondents argue that the phrase "school or other place of instruction or 

activity" does not mean what it plainly says. Respondents maintain that this broad 

language simply means "school building." In so arguing, Respondents asks this court 

to adopt an interpretation of a simple statute that invalidates and renders meaningless 

the majority of the phrase at issue: "or other place of instruction or activity." 

It is well established that statutory interpretations that render statutes 

meaningless are to be disregarded. "A cardinal rule of statutory construction is that 

significance and effect must, if possible, be given to every section, clause, word or 

part of the statute." T Weston, Inc. v. Mineral Cty., 219 W. Va. 564,568-569,638 

S.E.2d 167, 171-172 (2006) (citing Syl. Pt. 3,Meadows v. Wal-Mart Stores, 

Inc.,207 W.Va. 203, 530 S.E.2d 676 (1999). "It is presumed that each word in 

a statute has a definite meaning and purpose." Id., citing State ex reI. Johnson v. 

Robinson, 162 W.Va. 579, 582,251 S.E.2d 505,508 (1979). "It is always presumed 

that the legislature will not enact a meaningless or useless statute." Id., citing Syl. 

Pt. 3, United Steelworkers of America, AFL-CIO, CLC v. Tri-State Greyhound 
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I 
i 

Park, 178 W.Va. 729,364 S.E.2d 257 (1987) (citing Syllabus Point 4, State ex rel. 
I 
i 

Hardesty v. Aracoma-Chief Logan No. 4523, VP W, 147 W.Va. 645, 129 S.E.2d 

921 (1963)). "Courts should favor the plain and obvious meaning of a statute as 

opposed to a narrow or strained construction. Id., citing Thompson v. Chesapeake & 

O. Ry. Co., 76 F.Supp. 304, 307-308 (S.D.W.Va. 1948). "No part of a statute is to 

be treated as meaningless and we must give significance and effect to every section, 

clause, word or part of a statute .... " Id., citing Mitchell v. City of Wheeling, 202 

W.Va. 85, 88, 502 S.E.2d 182, 185 (1998) (citing *569 **172 State v. General 

Daniel Morgan Post No. 548, 144 W.Va. 137, 107 S.E.2d 353 (1959); and Wilson 

v. Hix, 136 W.Va. 59,65 S.E.2d 717 (1951)). 

Mr. Goodwin was injured at a soccer field located on school grounds. The 

students present for Mr. Goodwin's injury, including Goodwin himself, never had 

to leave the grounds of Oak Hill High School to reach the soccer field. Clearly, a 

soccer field is a place of instruction or activity. Otherwise, it would not be part of 

the Oak Hill High School complex. 

Additionally, the limitation cited by Respondents, that the parent-teacher 

relationship ends when the student leaves the place of instruction or activity, only 

applies to adults. Even if the Court adopts Respondents interpretation and renders 

meaningless the phrase "or other place of instruction or activity," such would only 

apply to Mr. Goodwin. The exception would not apply to the other minor student 
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who contributed to Mr. Goodwin's injuries. Had all of the studdnts been supervised, 
I 

and in school, Mr. Goodwin argues that he would not have been injured. 

D. SPECIAL IMMUNITIES GRANTED TO CORRECTIONAL FACILITIES ARE 

INAPPLICABLE HERE 

Petitioner claims that the Trial Court erred in granting Respondents the same 

immunities that are limited and only apply to correctional facilities. Petition at 23-

24. Respondents fail to address these arguments, claiming that qualified immunity 

was a bar to all claims. Response at 21. However, as has been shown herein, there is 

nothing discretionary about Respondents' failure to so much as attempt to comply 

with their duty. 

Because the duty to supervise is statutory, not discretionary, and because it 

clearly establishes statutory rights, Respondents are entitled to no immunity for their 

wholesale failure to supervise. Respondents do not dispute that the Trial Court relied 

on prior decisions granting immunity for acts of sexual violence in state correctional 

facilities. Further, Respondents do not dispute that if they are not entitled to qualified 

immunity, they are likewise not entitled to the protections specifically afforded 

correctional facilities as stated in W. Va. Code §29-12A-4(c)(4). 

Thus, Respondents do not dispute that the Trial Court erred in adopting for 

Respondents the same protections afforded only to correctional facilities. 
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II. CONCLUSION 
i 
I 

Here, the Court is faced with Respondents' wholesale failure to attempt to 

comply with the statutory duty to supervise. On the day of Mr. Goodwin's injury, 

Oak Hill High School was an open campus and anyone, student or not, was free to 

come and go as they pleased. Respondents' argument that the decision of whether 

or not to supervise their students was one of discretion should be rejected by this 

court. The duty to supervise is clear and unambiguous and enshrined in the West 

Virginia State Code, the Code of State Regulations, and this Court's prior precedent. 

Respondents' decision to abandon that duty does not entitle them to qualified 

immunity. Mr. Goodwin prays this Court reverse the Circuit Court's January 31, 

2018, Order and remand this matter for a jury trial on the merits. 

Dated: September 6, 2018 

Respectfully Submitted, 

Austin Joseph Goodwin, 
By Counsel 

~ va.BarNO.54~ 
Steven R. Broadwater, Jr. (W. Va. Bar No. 11355) 
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