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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WESl' VIRGINIA 

AUSTIN JOSEPH GOODWIN, 

Plaintiff, 

v. CIVIL ACTION NO.: 16-C-1447 
HONORt\BLE JENNIFER F. BAILEY 

BOARD OF EDUCATION OF 
FA YETTE COUNTY, a political subdivision of the State of 'Vest Virginia, 
WEST VIRGINIA BOARD OF EDUCATION, and 
MICHAEL J. MARTIRANO, Ed.D. in his 
Official capacity as West Virginia State 
Superintendent of Schools, 

Defendants. 

ORDER GRt\NTING ALL DEFENDANTS' l\10TIONS FOR SUMMARY JUDGMENT 

On December 8, 2017, came Plaintiff, Austin 1. Goodwin, by counsel Steven R. 

Broadwater, Jr. of the law firm Hamilton, Burgess, Young & Pollard, PLLC and came 

Defendants, Fayette County Board of Education ("FCBOE"), West Virginia Board of Education 

("WVBE"), and Michael J. Martirano, Ed.D. ("Dr. Martirano"), by counsel Jared C. Unden:vood 

of the law firm of Pullin, Fowler, Flanagan, Brown & Poe, PLLC, before this Honorable Court 

for a hearing on Defendants' respective Motions for Summary Judgment pursuant to Rule 56(c) 

of the West Virginia Rules of Ci vi] Procedure. 

The Court has considered all briefs filed, all oral arguments presented by interested parties, 

Rule 56 of the West Virginia Rules of Civil Procedure, and the appropriate factors in detem1ining 

whether a motion for summary judgment pursuant to a Rule 56 should be granted. 

THEREFORE, this Court makes the following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. Plaintiff, Austin J. Goodwin's date of birth is February 10, 1996. 

2. On June 9,2014, the Plaintiff, an eighteen (18) year old adult student, decided to 

skip class and leave the Oak Hill High School building to go to the soccer field. 



3. While at the soccer field, Plaintiff began ,\\Tcstling another student and he was 

subsequently injured. 

4. The Plaintiff left the Oak Hili High School building during class change between 

and 7th and 8th periods. 

5. Oak Hill High School has nineteen (19) separate entrances and exits. 

6. There has been no evidence elicited during the course of discovery showing that 

any FCBOE or WVBE employee had actual knowledge that the Plaintiff was leaving school and 

skipping class to VvTestle other students at the soccer fields. 

7. The WVBE, pursuant to its statutory authOllty contained in W. Va. Code § 18-2E-

5, intervened in the Fayette COl.Ulty School System in February 2010. 

8. On June 9, 2014, the FCBOE remained in a \VVBE intervention. 

9. All acts or omissions alleged by the Plaintiff in the Complaint occurred while the 

FCBOE remained in WVBE intervention. 

10. The Amended Complaint asserts only negligence causes of action against the 

Defendants. The }\mended Complaint alleges that Defendants, W'VBE and FCBOE were 

negligent in their operation of Oak Hill High School in permitting the Plaintiff and other students 

to depart the Oak Hill High School building and engage in unsupervised \\Tcstling while the 

Plaintiff was under the care of the \VVBE andlor the FCBOE. 

11. Plaintiff's counsel agreed during the hearing that no genuine issue of material fact 

existed at the time of the December 8, 2017, hearing. 

12. Plaintiffs counsel also agreed that only questions of law remained to be decided 

at the time of the December 8, 2017, hearing. 

CONCLUSIONS OF LAW 

13. Summary judgment is proper where "the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 
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genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

oflaw." W. VA. R. CIV. P. 56(c). A motion for summary judgment should be granted when it is 

clear that no genuine issue of fact exists to be tried and inquiry conceming the facts is not 

desirable to clarify the application of the law. E.g., Syl. pt. 2, Swears v. R.Ai Roach & Sons, Inc., 

225 W. Va. 699, 696 S.E.2d 1 (2010); Syl. pt 3, Aetna Cas. & Surety Co. v. Fed. Ins. Co. of 

NY, 148 W. Va. 160, 133 S.E.2d 770 (1963). 

14. Governmental officials who are acting within the scope of their authority and are 

not covered by the provisions of W.Va. Code §29-12A-l et seq. [the West Virginia 

Governmental Tort Claims and Insurance Reform Act], are entitled to qualified immunity insofar 

as their conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have ]mo\\'I1. Syl. pt. 5, W Va. Reg'l Jail & Corr. Facility Auth v. A.B., 

234 W. Va. 492, 766 S.E.2d 751 (2014); Syl. pt. 4, City of Saint Albans v. Botkins, 228 W.Va. 

393,719 S.E.2d 863 (2011). 

15. "In the absence of an insurance contract waiving the defense, the doctrine of 

qualified or official immunity bars a claim of mere negligence against a State agency not within 

the purview of the West Virginia Governmental Tort Claims and Insurance Reform Act, W. Va. 

Code §29-12A-l et seq., and against an officer of that department acting within the scope of his 

or her employment, with respect to the discretionary judgments, decisions, and actions of the 

officer." Syl. pt. 6, Clarkv. Dunn, 195 W.Va. 272,465 S.E.2d 374 (1995); A.B. at Syl. pt. 7. 

16. The immunity of the governmental agency is cotenninous with the qualified 

immunity of a public executive official whose acts or omissions give rise to the case. A.B. at Syl. 

pt. 4. 

17. "The ultimate determination of whether qualified or statutory immunity bars a 

civil action is one oflaw for the court to determine. Therefore, unless there is a bona fide dispute 

as to the foundational or historical facts that underlie the immunity determination, the ultimate 
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questions of statutory or qualified immunity are npe for summary disposition." Syl. pt. 1, 

Hutchison v. City of Huntington , 198 W. Va. 139,479 S.E.2d 649 (1996); A.B at Syl. pt. 3. 

18. This Com1 finds that there is no bona fide dispute as to the foundational or 

historical facts that underlie the determination of qualified immunity in the instant matter. 

19. This Court finds that Dr. Martirano, as the former Superintendent of West 

Virginia Schools, is a governmental official not within the purview of the West Virginia 

Governmental Tort Claims and Insurance Reform Act, W. Va. Code §29-12A-1 et seq. 

20. This Court finds that the WVBE is not within the purview of the West Virginia 

Governmental Tort Claims and Insurance Reform Act, W. Va. Code §29-12A-l et seq., as it is 

not a political subdivision, but part of the "State" defined in pertinent part as "all boards, offices, 

commissions, agencies ... and other instrumentalities of the state of West Virginia." W. Va. 

Code §29-12A-3. 

21. This Court finds that regardless which Board may have had the duty to supervise 

students, because the FCBOE was in Vv'VBE intervention at the time of Plaintiffs injuries, and 

because any alleged act or omission of the Defendants occurred while the FCBOE was in WVBE 

intervention, the FCBOE is necessarily part of the "State" defined in pertinent part as "all boards, 

offices, commissions, agencies ... and other instrumentalities of the state of West Virginia." W. 

Va. Code §29-12A-3 and not within the purview of the \Vest Virginia Govenunental Tort 

Claims and Insurance Reform Act, W. Va. Code §29-12A-l e{ seq. 

22. This Court finds that the Plaintiff did not contend that any Defendants' insurance 

contract waived the defense of qualified immunity. 

23. This Court finds that the alleged acts and omissions of the Defendants constitutes 

discretionary functions. 

24. This Court finds that the Defendants did not violate any statutory or constitutional 

right of the Plaintiff. 
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25. This Court finds that W.Va. Code §18-8-1 does not provide the Plaintiff with any 

clearly established statutory right. 

26. This Court finds that W.Va. Code §18A-5-1 does not provide the Plaintiff with 

any clearly established statutory right. 

27. This Court finds that the only cause of action asserted against the Defendants is 

negligence. 

28. This Court fmds that the doctrine of qualified immunity bars Plaintiff s claims of 

negligence against all Defendants. 

29. The elements of duty, breach, and injury are essential to actionable negligence 

and in the absence of any of them the action must fail. E.g., Atkinson v. Harman, 151 W. Va. 

1025, 1031, 158 S.E.2d 169, 173 (1967). The determination of whether a defendant in a 

particular case owes a duty to the plaintiff is not a factual question for the jury; rather the 

determination of whether a plaintiff is owed a duty of care by a defendant must be rendered by 

the court as a matter of law. Aikens v. Debow, 208 W.Va. 486, 491, 541 S.E.2d 576 (2000). 

30. This Court finds that county school boards generally are under a duty to provide 

adequate supervision for its students. However, there are limitations to such duty. 

31. The Code provision which generally creates a duty for school boards and their 

teachers in negligence causes of action is found within W. Va. Code § 18A-5-1. In pertinent part, 

the Code provision states "[t]he teacher shall stand in the place of the parent(s), guardian(s) or 

custodian(s) in exercising authority over the school and has control of all students enrolled in the 

school from the time they reach the school until they have returned to their respective homes .... " 

W. Va. Code §18A-5-1(a). 

32. W. Va. Code §18A-5-1(g)(1) states that, " 'Student' includes any child, youth or 

adult who is enrolled in any instmctional program or activity conducted under board 

authorization and within the facilities of or in connection with any program under public school 
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direction: Provided, that, in the case of adults, the student-teacher relationship shall terminate 

when the student leaves the school or other place of instruction or activity." 

33. "School" means the students and teachers assembled in one or more buildings, 

organized as a unit. W. Va. Code § 18-1-1. 

34. This Court finds that on June 9, 2014, the Plaintiffvvas an adult student. 

35. This Court finds that the Plaintiff had left "School" as defined in W. Va. Code 

§ 18-1-1 prior to \vrestling another student at the soccer field. 

36. This Court finds that at the time of the subject incident the Defendants did not 

owe any duty to the Plaintiff as the Plaintiff was an adult student who had left "School." 

37. The West Virginia Supreme Court of Appeals held in a factually similar matter, 

that the Taylor County Board of Education "[ d]id not breach duty in failing to notice high school 

students engaging in a choking game on a ramp adjacent to the choral department, where there 

was no evidence that board or its employees had actual knowledge or notice of the existence of 

the game, and it was not feasible for school employees to be able to see \vhat every student was 

doing in the cafeteria and halh\'ays at every moment throughout a school day, particularly at the 

high school level." Glaspell v. Taylor Cty. Bd. of Educ., No. 14-0175, 2014 WL 5546480 (W. 

Va. Nov. 3, 2014). 

38. "Black's Law Dictionary defines 'actual knowledge' as 'direct and clear 

knowledge, as distinguished from constructive knowledge,' Black's LaHJ Dictionary at 888 (8th 

Ed. 2004), and defines 'actual notice' as '[n]otice given directly to, or received personally by, a 

party.' Jd at 1090, 513 S.E.2d 657." Mace v. Ford M.otor Co., 221 W.Va. 198,204,653 S.E.2d 

660,666 (2007); (cited with approval in Glaspell v. Taylor Cty. Bd. ofEduc., No. 14-0175,2014 

WL 5546480, at *3 (W. Va. Nov. 3,2014)). 
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39. This Court finds that the Defendants could not have breached any duty to the 

Plaintiff as none of the Defendants had actual knowledge that the Plaintiff and other students 

were wrestling at the soccer fields. 

40. This Court finds that the Defendants are immune from liability arising from the 

allegations of the Plaintiff and that his Complaint must be dismissed as a matter of law. 

41. This Court notes the exceptions and objections ofthe Plaintiff. 

THEREFORE, this Court GRANTS Defendants' Motions for Summary Judgment and 

ORDERS that this suit is hereby DISMISSED with prejudice. 

It appearing to the Court that nothing further remains to be done in this matter, this case 

is hereby retired from the docket of this Court. 

Pursuant to Rule 24.01 (c) of the West Virginia Trial Court Rules, the Plaintiff may object 

to entry of this Order by filing ,:vritten objections and exceptions with the Court an~ serving the [;;3) .0 

same upon counsel for the Defendant within five (5) days of receiving this OrdeL f-+'j';u.o /Vlc-it.Uv-(cP 
1 ~ . II/) dyX c;-t, ,"i·V) ~ S'Mrhc ~..L t'1.~-::u-'\tl7 & .. .f 6,:7 ~- /0..; C-r..-~ dv 

f:()'11~he Cltrk is direcfed to send certified cOpIes of this Order to all counsel of record. 

Entered this 31 /)-1- day of 

PREPARED BY: 

/1' Ip .. Willtams,~S~te'Bar Noi1116 
l Jaredrc. Underwood, WV State Bart.No. 12141 
! Pullin, Fowler, Flanagan, Brovvll & Poe, PLLC 

600 Neville Street, Suite 201 
Beckley, WV 25801 
Counsel for Defendants 
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COpy TO: 

Kevin B. Burgess, WV State Bar No. 547 
Steven R. Broadwater, Jr., \VV State BarNo. 11355 
Hamilton, Burgess, Young & Pollard, PLLC 
PO Box 959 
5493 Maple Lane 
Fayetteville, WV 25840 
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