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I. INTRODUCTION 

On April 23, 2018, the Circuit Court of Raleigh County, West Virginia (the "Circuit 

Court") granted Respondent, Touraj Farid, M.D. ("Respondent" or "Dr. Farid") summary 

judgment in a medical professional liability action filed by Petitioner, Misty Kruse 

("Petitioner" or "Ms. Kruse"). Petitioner's Complaint alleged that Dr. Farid deviated from 

the applicable standard of care by not providing follow-up treatment after Ms. Kruse's 

hospitalization to Raleigh General Hospital ("RGH"). In point of fact, Ms. Kruse expressly 

discharged Dr. Farid from any further responsibility for her care when she left the hospital 

against medical advice. As memorialized in the document she signed prior to leaving 

RGH, titled "Leaving the Hospital Against Medical Advice" (the "AMA Form"), Ms. Kruse 

expressly acknowledged that she was terminating her patient-physician relationship with 

Dr. Farid and releasing him from any further duty to her. 

The Circuit Court properly granted Respondent summary judgment, finding that 

when Ms. Kruse left RGH against medical advice, she terminated her relationship with 

Dr. Farid, thus ending any duty of Dr. Farid. The Circuit Court's holding is based upon 

the well-established tort principle that duty is a mandatory element in a medical 

professional liability action. Without duty, summary judgment is appropriate. Therefore, 

because the Circuit Court's decision was proper under West Virginia law and supported 

by the evidence, this Court should affirm the Circuit Court's Order granting summary 

judgment in favor of Dr. Farid. 
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II. STATEMENT OF THE CASE 

A. FACTUAL BACKGROUND 

On July 14, 2009, Ms. Kruse underwent a laparoscopic cholecystectomy (i.e., 

gallbladder removal), performed by Brian Whyte, M.D. ("Dr. Whyte") at RGH. Following 

surgery, she was discharged home with directions to follow-up with Dr. Whyte on August 

10, 2009. See Kruse Dep. at 60:5-8, App. at 34. 

On July 16, 2009, Ms. Kruse returned to RGH because she was feeling ill and 

concerned that she may have jaundice. Id. at 61-62, App. at 35. On July 17, 2009, she 

was seen for the first time by Dr. Farid, a gastroenterologist, who recommended an 

endoscopic retrograde cholangiopancreatography ("ERCP"), which is a procedure that 

involves visualization of the pancreatic and bile ducts with a small lighted tube. See id. at 

67:11-15, App. at 36. Ms. Kruse consented to the procedure and signed an Informed 

Consent Form, authorizing Dr. Farid to perform the ERCP with possible sphincterotomy, 

biliary and pancreatic stent placement, and gallstone extraction. See App. at 125. 

On July 18, 2009, Dr. Farid performed the ERCP and during the procedure, 

implanted a temporary plastic stent in the common bile duct and a temporary pigtail stent 

in the pancreatic duct. 1 Pl.'s Compl. at ~ 5, App. at 11. Following surgery, Ms. Kruse was 

admitted to the floor at RGH. 

The following day, on July 19, 2009, Ms. Kruse voluntarily left RGH against the 

medical advice of her treating health care providers. Prior to leaving the hospital, she 

signed an AMA Form, which was witnessed by two RGH nurses, Cindy Smith, LPN and 

Tiffany Cook, RN. See App. at 127. 

1 There has been no claim that the ERCP procedure was negligently performed. 
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The AMA Form states the following: 

I, Kruse, Misty, a patient in Raleigh General Hospital of 
Beckley have determined that I am leaving the hospital and I 
acknowledge and understand this action of so leaving the 
hospital is against the advice of the attending physician and 
of hospital authorities. 

I further acknowledge that I have been informed of the 
possible dangers and risks to my health and the health of 
others by my so leaving the hospital at this time, and I have 
been given full explanation of the consequences of my leaving 
the hospital and I do not wish any further explanation. 

I assume the risk and accept the consequences of my 
departure from Raleigh General Hospital at the time and 
hereby release all health care providers, including the 
hospital and its staff, from all liability and responsibility 
for the ill effects that may result to myself, my family and 
to others resulting from this discontinuance of treatment 
in the hospital. 

I have read and fully understand this document, and 
understand the risk and benefits of leaving Against Medical 
Advice. 

Id. (emphasis added). The AMA Form also indicates that Ms. Kruse did not appear 

intoxicated or confused at the time she left the hospital, and a "relative, friend or police" 

had been informed of her departure. Id. 

During Ms. Kruse's deposition, she admitted that she signed the AMA Form: 

Q. Towards the middle of the page [of the AMA Form], 
there's a signature of patient line. Is that your signature 
above it? 

A. Yes. 

Q. Okay. If you look at the very top, it says leaving the 
hospital against medical advice and then it has your 
name. 
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A. Yes. 

Q. Did you sign this document? 

A. Obviously, I did. 

See Kruse Dep. at 74:19-75:4, App. at 38. 2 

During Dr. Farid's deposition, he testified that his customary and routine practice, 

which he follows with every single patient, including Ms. Kruse, is to speak to the patient 

in the recovery room following temporary stent placement, and inform the patient that the 

stents are temporary and need to be timely removed. See Farid. Dep. at 32, 43-45, 61, 

App. at 84,95-97, 113. Dr. Farid's routine practice is to meet with the patient again before 

discharge and schedule the stent removal procedure. However, Dr. Farid was deprived 

of this opportunity with Ms. Kruse because, as Dr. Farid testified at his deposition: "On 

the ... following day of the procedure, she signed herself [out] against medical advice. 

When I went to see her, she was not there." See id. at 46: 17 -21, App. at 98. 

Dr. Farid explained that if Ms. Kruse would not have left against medical advice, 

he would have evaluated her post-operatively at RGH and scheduled the stent removal 

procedure. See id. at 35-36, App. at 87-88. However, Ms. Kruse terminated her patient-

physician relationship with Dr. Farid when she left RGH against medical advice. Dr. Farid 

could not force treatment on Ms. Kruse, a clear-minded, competent adult, after she 

voluntarily terminated their patient-physician relationship. It was also inappropriate for Dr. 

Farid to contact Ms. Kruse after she left RGH, as she was no longer his patient. Therefore, 

2 The record shows that following her RGH hospitalization, Ms. Kruse continued to refuse medical 
treatment at other facilities. See App. at 361 (indicating that Ms. Kruse left Appalachian Regional 
Healthcare ("ARH") against medical advice on June 22, 2013); App. at 362-368 (indicating, per 
the medical records, that on December 20,2013, Ms. Kruse left against medical advice). 
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as Dr. Farid testified during deposition, it was Ms. Kruse's responsibility to follow-up with 

a physician of her choosing and arrange for the stents to be removed. See id. at 43:9-14, 

App. at 95; id. at 54:24-55:18, App. at 106-107. 

It is important to note that when Ms. Kruse left RGH on July 19, 2009, she was 

stable and not in need of any immediate medical treatment. In fact, it is well-recognized 

that the stents implanted by Dr. Farid can remain implanted for six (6) months, if not 

longer. See Sankari Dep. at 10, App. at 318; Farid Dep. at 35, App. at 87. 3 

Then, on December 23, 2013 - over four (4) years after the procedure by Dr. 

Farid - Ms. Kruse was hospitalized at Charleston Area Medical Center and treated by 

Mohamed Sankari, M.D. ("Dr. Sankari"), a gastroenterologist. See Pl.'s Compl. at ~ 5, 

App. at 11; Sankari Dep. at 16-17, App. at 324-25. Dr. Sankari removed the stent 

implanted in the common bile duct and treated Ms. Kruse for infection. Id. at 9, App. at 

317. At deposition, Dr. Sankari testified that there is no evidence that Ms. Kruse has any 

residual injury from the presence of the biliary stent implanted by Dr. Farid. Id. at 23:8-10, 

App. at 331. Moreover, Dr. Sankari agreed with Dr. Farid that if a patient refuses medical 

treatment, against the advice of her health care providers, a physician must respect the 

patient's choice and cannot force a patient to return for follow-up treatment. Id. at 30, App. 

at 338. 

3 After Ms. Kruse terminated the patient-physician relationship, Dr. Farid had no duty to contact 
her to arrange for stent removal. However, if Ms. Kruse would have contacted him and requested 
an appointment, he would have seen her or referred her to another physician. See Dr. Farid Dep. 
at 39, App. at 91. Nonetheless, after Ms. Kruse left RGH, she never followed-up with Dr. Farid or 
called to make an appointment. See Kruse Dep. at 78: 14-20, App. at 39. She also never followed
up with Dr. Whyte, as she had been directed following the gallbladder removal surgery. Id. at 
60:5-10, App. at 35; id. at 78:21-79:1, App. at 39. 
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B. PROCEDURAL BACKGROUND 

On November 18, 2015 - over six (6) years after Dr. Farid treated Ms. Kruse -

Petitioner served Dr. Farid with a pre-suit Notice of Claim and Screening Certificate of 

Merit, pursuant to the Medical Professional Liability Act ("MPLA"), W. Va. Code § 55-78-

1, et seq.4 See App. at 1-9. The pre-suit Screening Certificate of Merit was signed by 

Christopher Williams, M.D. ("Dr. Williams"). Id. 

On December 24, 2015, Ms. Kruse filed her medical professional liability action 

against Dr. Farid, claiming that Dr. Farid breached the standard of care by failing to inform 

her of the importance of the biliary stents, failing to inform her that plastic biliary stents 

are not permanent implants, and failing to schedule follow-up arrangements for the stents 

to be removed. See Comp!., App. at 10-14. Petitioner further claimed that because the 

temporary stents were not removed until December 2013, Ms. Kruse was caused injury, 

developed sepsis, and required hospitalization. Id.,-r,-r 5-6, App. at 11-12. In essence, Ms. 

Kruse claimed that after she declined further care and treatment from Dr. Farid, released 

Dr. Farid from any further responsibility for her treatment, and left RGH against medical 

advice, Dr. Farid had a duty to track her down and convince her to undergo a stent 

removal procedure. 5 

4 In his Motion for Summary Judgment, Dr. Farid did not raise a statute of limitations defense 
because the facts clearly demonstrate that Ms. Kruse terminated her patient-physician 
relationship and released Dr. Farid from further responsibility. Simply put, there was no reason 
for Dr. Farid to set forth a statute of limitations defense, as the analysis ends once Plaintiff fails to 
prove duty. Although a statute of limitations defense was raised in Dr. Farid's Answer, it was not 
pursued. But it has not been waived. 

5 Importantly, Ms. Kruse did not claim that the procedure actually performed by Dr. Farid was 
performed negligently or below the applicable standard of care. 
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During discovery, Petitioner disclosed Dr. Williams as a trial expert. However, 

notwithstanding Respondent's repeated requests for deposition dates, Dr. Williams was 

never made available for deposition, depriving Dr. Farid of the opportunity to challenge 

the opinions set forth in the Screening Certificate of Merit.6 Thus, Petitioner has no 

admissible, expert testimony to establish that Dr. Farid breached the standard of care and 

caused any injury to Ms. Kruse. 

On November 16, 2017, Dr. Farid timely moved the Circuit Court for summary 

judgment. App. at 128-138.7 Dr. Farid argued that summary judgment was appropriate 

because Petitioner terminated the patient-physician relationship with Dr. Farid and 

released Dr. Farid from any duty for her future treatment when she left against medical 

advice. These facts are not in dispute and, accordingly, there was no genuine issue of 

material fact with respect to Petitioner's claim that Dr. Farid failed to provide follow-up 

treatment. Thus, Dr. Farid was entitled to judgment as a matter of law. 

After reviewing both parties' submissions and hearing argument of counsel on 

January 16, 2018, the Circuit Court granted Dr. Farid's Motion for Summary Judgment by 

Order entered on April 23,2018 (the "Order"). See App. at 128-138, 160-164,239-289, 

303-308. 

6 In fact, counsel for Petitioner represented to the Circuit Court that Dr. Williams was not 
cooperating with counsel's attempts to schedule the deposition. App. at 292-293. Further, counsel 
for Petitioner represented to the Circuit Court that if a new scheduling order was entered, 
Petitioner may replace Dr. Williams with a more cooperative expert witness. Id. 

7 Dr. Farid filed his Motion for Summary Judgment pursuant to the Scheduling Order effective at 
that time, which ordered discovery to be completed by November 3, 2017, and dispositive motions 
to be filed by November 17, 2017. 
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III. SUMMARY OF ARGUMENT 

As the Circuit Court correctly found, the pivotal issue is whether Dr. Farid owed 

Ms. Kruse "any continuing duty of care once she signed herself out of the hospital against 

medical advice." App. at 305. Further, as the Circuit Court correctly concluded, "the 

patient/doctor relationship between Plaintiff and Defendant ... effectively ended the day 

that the Plaintiff left the hospital against medical advice." App. at 308. Thus, "any duty 

that the Defendant owed the Plaintiff, to provide follow up care, also ended when the 

Plaintiff made that decision to leave the hospital against medical advice." Id. Therefore, 

the Circuit Court properly entered summary judgment in favor of Dr. Farid. 

In summary, Petitioner failed to prove that Dr. Farid owed her a continuing duty of 

care and, thus, Dr. Farid was entitled to judgment as a matter of law. As Petitioner's Brief 

does not set forth any assignments of error that warrant reversal of the Circuit Court's 

Order, Respondent respectfully requests this Court to affirm the Order of the Circuit Court 

of Raleigh County. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary because the facts and legal arguments are 

adequately presented in the briefs and record on appeal, and the Court's decision process 

would not be significantly aided by oral argument. See W. Va. R. App. P. 18(a)(4). 

If the Court determines that this matter is appropriate for oral argument, then Rule 

19 of the West Virginia Rules of Appel/ate Procedure should apply because this case 

involves assignments of error in the application of settled law (i.e., the application of the 

element of duty in a medical professional liability action, when the plaintiff discontinues 

treatment against medical advice). See W. Va. R. App. P. 19(a)(1). 
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V. STANDARD OF REVIEW 

This Court's review of the Order granting Dr. Farid summary judgment is plenary, 

as it will be examining the grounds upon which the Circuit Court relied in granting 

summary judgment. See SyJ. Pt. 1, Painter v. Peavy, 192 W.va. 189, 451 S.E.2d 755 

(1994) ("A circuit court's entry of summary judgment is reviewed de novo."). As this Court 

stated in syllabus point three of Painter, "[t]he circuit court's function at the summary 

judgment stage is not to weigh the evidence and determine the truth of the matter, but is 

to determine whether there is a genuine issue for triaJ." Id. at 190, 451 S.E.2d at 756; see 

also W. Va. R. Civ. P. 56. "If there is no genuine issue as to any material fact summary 

judgment should be granted but such judgment must be denied if there is a genuine issue 

as to a material fact." SyJ. Pt. 4, Aetna Casualty & Surety Company v. Federal Insurance 

Company of New York, 148 W.va. 160, 133 S.E.2d 770 (1963). 

VI. ARGUMENT 

A. THE CIRCUIT COURT APPROPRIATELY HELD THAT NO ISSUES OF 
MATERIAL FACT EXISTED AND SUMMARY JUDGMENT IN FAVOR OF DR. 
FARID WAS APPROPRIATE. 

In granting Respondent's Motion for Summary Judgment, the Circuit Court applied 

well-established precedent that "[t]he function of summary judgment is 'to pierce the 

boilerplate of the pleadings and assay the parties' proof in order to determine whether the 

trial is actually required. '" Powderidge Unit Owners Ass'n v. Highland Properties, Ltd., 196 

W. Va. 692, 697, 474 S.E.2d 872, 877 (1996) (citation omitted).8 See Order, App. at 305. 

In applying these principles, the Circuit Court appropriately found that Ms. Kruse's 

8 See also Syl. Pt. 3, Aetna, 148 W.Va. 160, 133 S.E.2d 770 ("A motion for summary judgment 
should be granted only when it is clear that there is no genuine issue of fact to be tried and inquiry 
concerning the facts is not desirable to clarify the application of the law."). 
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medical negligence claim does not warrant a trial because she is unable to meet the 

mandatory elements for a claim under the MPLA and accompanying case law. See W. 

Va. Code § 55-7B-3(a); Hinkle v. Marlin, 163 W. Va. 482, 486, 256 S.E.2d 768, 770, 

(1979).9 Thus, the Circuit Court's Order should be affirmed. 

1. THE CIRCUIT COURT PROPERLY RELIED ON ANALOGOUS, 
PERSUASIVE AUTHORITY, IN FINDING THAT ONCE MS. KRUSE LEFT 
THE HOSPITAL AGAINST MEDICAL ADVICE, THE PATIENT-PHYSICIAN 
RELATIONSHIP WAS TERMINATED AND DR. FARID HAD NO DUTY TO 
PROVIDE FOLLOW-UP TREATMENT. 

This Court has found that the purpose of AMA forms is to protect health care 

providers from "liability for failing to treat patients who refuse treatment." State v. Ferrell, 

174 W. Va. 697, 698, 329 S.E.2d 62,63 (1985). Furthermore, this Court has found that 

"[c]ompetent, rational patients" are "allowed to determine their fates by refusing medical 

treatment." State ex reI. White v. Narick, 170 W. Va. 195,199, 292 S.E.2d 54, 58 (1982) 

(citations omitted). Although West Virginia law appears clear that health care providers 

are protected against liability when a patient refuses care, research has failed to reveal 

any cases in West Virginia applying this principle in medical professional liability actions. 

Therefore, the Circuit Court looked to other jurisdictions for guidance. 

The Circuit Court relied, in part, upon Collins v. HCA Health Services of 

Tennessee, Inc., 517 S.W.3d 84 (Tenn. 2016), which involved a patient who was admitted 

for neurological and psychological treatment and who left the hospital against medical 

9 See Hinkle v. Martin, 163 W. Va. 482, 486, 256 S.E.2d 768, 770, (1979) ("It is axiomatic that to 
establish a prima facie case of negligence in West Virginia, it must be shown that the defendant 
has been guilty of some act or omission in violation of a duty owed to the plaintiff. No action for 
negligence will lie without a duty broken."); see also Syl. Pt. 4, Short v. Appalachian OH-9, Inc., 
203W. Va. 246, 507 S.E.2d 124 (1998); Syl. Pt. 1, Roberts v. Gale, 149W. Va. 166, 139 S.E.2d 
272 (1964). 
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advice without signing an AMA form. Id. at 86-87. While attempting to leave the hospital, 

the patient somehow ended up on a balcony, suffered a fall and sustained injuries. Id. 87. 

The patient sued the hospital for medical negligence, alleging that she was not safe for 

discharge, and the hospital should have commenced involuntary commitment 

proceedings. Id. at 87-88. The trial court disagreed and granted the hospital summary 

judgment. Id. at 88. The appellate court affirmed, holding that once the patient 

"terminated treatment and decided to leave against medical advice . .. her status 

as a patient of the Hospital ceased as well as the Hospital's general duty of care to 

her as a patient." Id. at 92 (emphasis added). 

Similarly, in Ingutti v. Rochester General Hospital, the Supreme Court of New York, 

Appellate Division, granted a hospital summary judgment in a claim brought by a patient 

who left the hospital against medical advice and developed frostbite while walking home. 

114 A.D 3d 1302 (N.Y. App. Div. 2014).10 The patient claimed the hospital was negligent 

in failing to force treatment on the patient by preventing him from leaving the hospital and 

failing to ensure he had transportation home. Id. The court disagreed, holding that the 

hospital "did not have a duty to prevent plaintiff from leaving the hospital against medical 

advice" nor did it "have the concomitant duty to ensure plaintiff's safe return home." Id. at 

1303 (emphasis added).11 

10 In this decision, the court only addressed whether summary judgment was appropriate for the 
plaintiff's first cause of action, alleging that defendant was negligent in failing to prevent plaintiff 
from leaving AMA and failing to ensure his safe return home. Id. at 1302. The court found that 
summary judgment was appropriate for this claim. Id. But see Ingutti v. Rochester Gen. Hosp., 
145 A.D.3d 1423 (N.Y. App. Div. 2016) (a subsequent appeal in the same matter, finding that 
summary judgment was not appropriate for claims regarding treatment rendered before the 
patient left against medical advice). 

11 Petitioner's Brief claims that other than Collins and Ingutti, the only case known to her in which 
an AMA discharge resulted in summary judgment is Luna v. Deversa, 2010 Tenn. App. LEXIS 

11 



Likewise, in Young v. Gastro-Intestinal Ctr., Inc., 205 S.W.3d 741, 747 (Ark. 2005), 

the Arkansas Supreme Court held that "a medical care provider has no duty to force a 

patient to follow medical advice." In Young, the patient underwent an outpatient 

procedure, requiring sedation and was instructed not to drive after the procedure. Id. at 

743. The patient signed an AMA form, left the surgical center, and disregarded the 

instruction not to drive. Id. While driving home, the patient was in a motor vehicle accident, 

sustained injuries and subsequently died. Id. The patient's family sued the surgical center 

and a treating nurse, and the trial court granted the defendants summary judgment. Id. at 

743. On appeal, the court found that "the patient was not discharged, he left against 

medical advice" and, therefore, the defendants "had no right or legal duty to impose 

restrictions on the patient" after his departure from the facility. Syl. Pt. 4, id. The court 

affirmed summary judgment, as "there was no legal duty upon [the] medical care 

providers to do more than what was done." Syl. Pt. 6, id. (emphasis added). 

Contrary to Petitioner's assertions, these cases - Col/ins, Ingutti, and Young-

are clearly analogous to Ms. Kruse's claim. In these cases, the courts found that health 

care providers cannot force treatment on a competent, clear-minded patient. And, when 

a competent patient, like Ms. Kruse, voluntarily discontinues treatment and terminates 

her relationship with her health care providers, the duty of the health care providers ends. 

Simply put, each of these cases involve a patient that ignored medical advice and fired 

388, at *3 (June 17, 2010). However, Petitioner's Brief fails to acknowledge that during briefing 
before the Circuit Court, Dr. Farid cited to Young v. Gastro-Intestinal Ctr., Inc., 205 S.W.3d 741, 
747 (Ark. 2005), which is analogous to the present case. 
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his/her health care providers, thereby releasing them from any duty to provide further 

treatment. 12 Thus, the cases cited above are directly on point with the present case. 

Consistent with these cases, Dr. Farid had no duty to prevent Ms. Kruse, a clear-

minded, competent adult, from terminating her patient-physician relationship and leaving 

RGH against medical advice. Further, Petitioner erroneously claims that Dr. Farid did not 

warn Ms. Kruse of the side-effects associated with not removing the stents by ignoring 

Dr. Farid's testimony that his routine, customary practice, which he follows with every 

patient, is to inform patient's post-operatively that temporary stents must be removed. 

Petitioner further fails to acknowledge that Ms. Kruse left the hospital before Dr. Farid 

was given an opportunity to meet with her and schedule the stent removal procedure. 

Additionally, as the court found in Collins, once Ms. Kruse decided to leave against 

medical advice, her status as Dr. Farid's patient ceased, along with Dr. Farid's duty of 

care to her as a patient. See also App. at 127. 

In point of fact, once Ms. Kruse released Dr. Farid from any further responsibility 

and left the hospital against medical advice, Dr. Farid had no duty to provide any 

additional treatment or to contact her to arrange for additional treatment. Dr. Farid cannot 

be held responsible for Petitioner's voluntary decision to forego medical treatment 

because, as this Court found in State ex reI. White, competent patients, like Ms. Kruse, 

are allowed to determine their fates by refusing medical treatment and terminating patient-

12 Furthermore, Petitioner is simply wrong that these cases relate to "circumstances unrelated to 
the medical condition for which they were being treated" because they all specifically relate to the 
patient's medical status at the time the patient left the hospital against medical advice, and how 
the patient's decision to discontinue medical treatment ultimately led to his or her alleged injury. 
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physician relationships. Thus, the Circuit Court's Order granting summary judgment in 

favor of Dr. Farid was appropriate and should be affirmed. 

2. THE CIRCUIT COURT CORRECTLY HELD THAT PETITIONER DID NOT 
MEET HER BURDEN OF PROOF, AS ESTABLISHED BY THE MPLA, FOR 
A CLAIM OF MEDICAL PROFESSIONAL LIABILITY. 

The Circuit Court properly found that there were no material issues in dispute 

because Petitioner failed to prove the first element of her medical professional liability 

claim - duty. W. Va. Code § 55-7B-3(a); Hinkle v. Martin, 163 W. Va. 482, 486, 256 

S.E.2d 768, 770, (1979) ("It is axiomatic that to establish a prima facie case of negligence 

in West Virginia, it must be shown that the defendant has been guilty of some act or 

omission in violation of a duty owed to the plaintiff. No action for negligence will lie without 

a duty broken."); see also Syl. Pt. 4, Short v. Appalachian OH-9, Inc., 203 W. Va. 246, 

507 S.E.2d 124 (1998); Syl. Pt. 1, Roberts v. Gale, 149 W. Va. 166, 139 S.E.2d 272 

(1964 ).13 Therefore, Ms. Kruse's termination of her patient-physician relationship with Dr. 

Farid is a complete defense in this case. 14 

At the Circuit Court level, Plaintiff failed to cite any material issues of fact. Neither 

does Petitioner's Brief. The evidence is undisputed that Ms. Kruse released Dr. Farid from 

any further duty and so acknowledged when she signed an AMA Form, witnessed by two 

13 See also Young, 205 S.W.3d at 747-48 (citations omitted) ("The law of negligence requires as 
an essential element that the plaintiff show that a duty of care was owed. The issue of whether a 
duty exists is always a question of law, not to be decided by a trier of fact. If no duty of care is 
owed, summary judgment is appropriate."). 

14 Petitioner erroneously claims that Ms. Kruse's termination of the patient-physician relationship 
cannot be a complete defense under the MPLA because the statute does not specifically address 
AMA discharges. However, Petitioner fails to recognize that the MPLA does not provide specific 
examples of what is or is not medical malpractice. In fact, the MPLA does not specifically address 
many defenses that are well-recognized and applicable in MPLA claims, such as the defenses 
set forth by Rule 12(b) of the West Virginia Rules of Civil Procedure. 
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RGH nurses. App. at 127. Petitioner does not claim that Dr. Farid deviated from the 

applicable standard of care before she left RGH against medical advice. Rather, the crux 

of her claim is that somehow Dr. Farid's duty to her continued, even after she expressly 

released Dr. Farid from responsibility for her future treatment. 15 Simply put, Petitioner 

terminated her relationship with Dr. Farid, ending any further duty Dr. Farid owed her. 

As Ms. Kruse's subsequent treating gastroenterologist, Dr. Sankari, testified at 

deposition, a physician cannot prevent a patient from discontinuing medical treatment 

against the advice of her health care providers. He testified as follows: 

Q: Doctor, are you aware of the term of "leaving against 
medical advice"? 

A: Yes. 

Q: Tell us what that means. 

A: Meaning against our advice, the patient is 
abandoning all the care that we are trying to 
provide them. This is their choice. They don't want 
to be - they don't want to be having anymore care from 
us. 

Q: And as a physician you can't force a patient to come 
back to see you and have care, can you? 

A: No, you cannot. ... It's beyond our control. 

Sankari Dep. at 30:2-16, App. at 338 (emphasis added). 

15 Petitioner's claim that Dr. Farid's duty to her continued clearly conflicts with the clear language 
of the AMA Form, which states that "I [Ms. Kruse] assume the risk and accept the consequences 
of my departure from Raleigh General Hospital at the time and hereby release all health care 
providers, including the hospital and its staff, from all liability and responsibility for the ill 
effects that may result to myself, my family and to others resulting from this discontinuance of 
treatment in the hospital." App. at 127 (emphasis added). 
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Petitioner ignores the fact that because she terminated Dr. Farid's duty and, 

therefore, cannot prove duty, the analysis ends. Nonetheless, Petitioner improperly 

claims that she can overcome Dr. Farid's Motion for Summary Judgment by relying on 

the pre-suit Screening Certificate of Merit signed by Dr. Williams. However, the pre-suit 

Screening Certificate of Merit is "confidential" and "not admissible as evidence in any 

court proceeding unless the court, upon hearing, determines that failure to disclose the 

contents would cause a miscarriage of justice." W. Va. Code § 55-7B-6U). The Circuit 

Court never held a hearing on the admissibility of Petitioner's Screening Certificate of 

Merit or determined that a miscarriage of justice would result if it was found inadmissible. 

Moreover, Plaintiff's failure to produce Dr. Williams for deposition deprived Dr. 

Farid of the opportunity to cross-examine Dr. Williams and demonstrates the lack of merit 

in his position.16 In point of fact, Petitioner's representation that Dr. Williams "will provide 

testimony that meets [Petitioner's] burden" is erroneous considering counsel for 

Petitioner's failure to produce Dr. Williams for deposition and representation to the Circuit 

Court that Ms. Kruse intended to retain a new expert. See Pet. Brief at 19; App. at 292-

93. Furthermore, even if Petitioner calls Dr. Williams, or some other expert, to testify at 

trial, Petitioner cannot overcome the undisputed fact that Ms. Kruse released Dr. Farid 

from further responsibility when she left RGH against medical advice. See Young, 205 

S.W.3d at 748 (emphasis added) ("While experts in medical malpractice cases define the 

16 Additionally, during the hearing before the Circuit Court on Dr. Farid's Motion for Summary 
Judgment, counsel for Petitioner represented that Dr. Williams had been exceedingly difficult to 
schedule for deposition and Petitioner was considering dropping him as an expert. App. at 292-
93. In fact, Petitioner even moved the Court to continue the trial, so that Petitioner could have an 
opportunity to disclose a new expert, demonstrating the lack of merit in Dr. Williams' position. Id. 
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standard of care applicable to medical care providers, the experts cannot create a duty 

that the law does not otherwise recognize."). 

In conclusion, the Circuit Court appropriately granted Respondent's Motion for 

Summary Judgment, as there was no genuine issue of material fact. The evidence 

continues to be clear that Ms. Kruse terminated her patient-physician relationship with Dr. 

Farid and released him from all duty, responsibility, and liability resulting from her 

voluntary decision to leave the hospital. Therefore, Petitioner cannot, under any 

circumstances, satisfy the threshold element of the existence of a duty required for a 

medical professional liability claim. The Circuit Court properly granted Dr. Farid summary 

judgment. 

B. THE CIRCUIT COURT DID NOT APPLY CONTRACT PRINCIPLES IN 
DETERMINING THE EFFECT OF THE AMA FORM. 

1. The Circuit Court did not rely upon contract principles. 

Petitioner is simply wrong that the Circuit Court relied upon contract principles in 

granting Dr. Farid summary judgment. See Pet. Brief at 16. In actuality, the Order clearly 

demonstrates that the Circuit Court applied well-established tort principles and analyzed 

the facts to determine whether Dr. Farid owed Ms. Kruse a duty after she terminated her 

relationship with him and left RGH against medical advice. See Order, App. at 305 (finding 

that the "pivotal issue" is whether Dr. Farid owed Ms. Kruse "any continuing duty of care 

once she signed herself out of the hospital against medical advice"). In applying tort 

prinCiples, the Circuit Court properly found that "the patient/doctor relationship between 

Plaintiff and Defendant, as well as the relationship between the facility and patient, 

effectively ended the day that the Plaintiff left the hospital against medical advice." Id., 
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App. at 308. See Syl. Pt. 1, in part, Parsley v. General Motors Acceptance Corp., 167 W. 

Va. 866,280 S.E.2d 703 (1981) ("No action for negligence will lie without a duty broken."). 

2. Petitioner incorrectly argued contract principles. 

Petitioner is the one who raised a contract principle when she erroneously 

contended that an AMA Form requires some consideration be conferred upon Ms. Kruse. 

This argument is without merit as the AMA Form is not a contract that requires 

consideration; rather, it is simply Ms. Kruse's written acknowledgment that she (1) has 

terminated her relationship with Dr. Farid, (2) has released him from any future duty to 

provide treatment, and (3) has personally accepted the risks associated with terminating 

her relationship with Dr. Farid. See State v. Ferrell, 174 W. Va. 697, 698,329 S.E.2d 62, 

63 (1985) (finding that the purpose of AMA forms is to protect health care providers from 

"liability for failing to treat patients who refuse treatment"). 

3. The AMA Form does not release Ms. Kruse's health care providers from 
liability for prior negligence, as alleged by Petitioner. 

Contrary to Petitioner's argument, the AMA Form does not release the patient's 

health care providers from liability for any negligence that may have occurred during their 

treatment of the patient and prior to her leaving against medical advice. 17 Rather, it merely 

memorializes Ms. Kruse's voluntary decision to release her health care providers, 

including Dr. Farid, from any further (i.e., future) responsibility for her treatment. Simply 

put, Ms. Kruse's health care providers at RGH, including Dr. Farid, had no duty to provide 

any further treatment to Ms. Kruse and, therefore, could not be liable for any future 

treatment that was not performed. Moreover, it expressly acknowledged that Ms. Kruse 

17 There are no claims of negligence prior to discharge. 
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would not hold her health care providers, including Dr. Farid, liable for "the ill effects that 

may result ... from the discontinuance of treatment." App. at 127. 

Petitioner's argument that a patient either has to put up with "inadequate care" or 

absolve her health care providers from liability is wrong. Pet. Brief at 16. Rather, the clear 

solution for a patient - like Ms. Kruse - who requires further treatment but who is 

unhappy with her care at a particular facility, is to leave the hospital and seek medical 

treatment elsewhere. 18 In fact, Dr. Farid testified that after Ms. Kruse's departure from 

RGH, he expected her to decide whether she would schedule any future follow-up 

appointments because by terminating their relationship, she acknowledged personal 

responsibility for future health care decisions. See Farid Dep. at 54-55, App. at 106-107.19 

Therefore, as the Circuit Court appropriately relied upon tort principles in granting 

Dr. Farid summary judgment, the Order should be affirmed.2o 

C. THE AMA FORM IS NOT MERELY EVIDENCE OF COMPARATIVE FAULT, AS 
ALLEGED BY PETITIONER. 

The AMA Form is undeniable and undisputable proof that Ms. Kruse terminated 

her relationship with Dr. Farid, thereby releasing him from any duty to provide future 

18 At the time Ms. Kruse left against the advice of her health care providers, she was not in 
extremis. Moreover, the undisputed facts reveal that the temporary stents placed by Dr. Farid did 
not give rise to any immediate, short-term risks to Ms. Kruse. 

19 However, in Ms. Kruse's situation, she left RGH against medical advice with the knowledge that 
her health care providers had not yet released her for discharge and, nonetheless, failed to follow
up with another gastroenterologist for over four (4) years. 

20 Moreover, the Circuit Court properly found that public policy favors allowing a patient to leave 
a hospital against medical advice, terminate her relationship with her attending physicians, and 
choose whether to seek medical treatment elsewhere; and public policy favors holding a patient 
to her written word. See Ingutti, 114 AD.3d at 1303 (citation omitted) (,,[T]here are surely few 
principles more basic than that the members of a free society may, with limited exceptions, come 
and go as they please."); Collins, 517 S.W.3d at 92 ("In general, all competent patients have the 
right to refuse medical care."). 
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treatment to Ms. Kruse. See Ferrell, 174 W. Va. at 698,329 S.E.2d at 63. When a patient, 

like Ms. Kruse, fails to prove the necessary, threshold element of duty, the analysis ends 

and the issue of comparative fault is moot. None of the cases cited by Petitioner allows a 

plaintiff to circumvent the mandatory element of duty. In fact, the cases cited by Petitioner 

are not on point, are not at all persuasive, and are certainly not binding on this Court. 

For instance, in Tyler v. Dworkin, the patient's medical negligence claim did not 

even relate to care rendered during a hospitalization that resulted in her leaving against 

medical advice. 747 A.2d 111 (De. 1999). While the patient did leave one hospitalization 

against medical advice, the patient continued to receive treatment from the defendants. 

Thus, there was an on-going patient-physician relationship and the defendants owed the 

patient a duty of care. The AMA Form was not used for comparative fault purposes, as 

Petitioner claims should be the case, but rather to show the credibility of the plaintiff and 

defendants and to explain the circumstances of the medical treatment at issue. Id. at 121-

22. Simply put, other than the mere fact that an AMA form was involved, Tyler has no 

similarity to the case against Dr. Farid. 

Both Mays v. North Shore University Hospital, et al., 2007 NY Slip OP 33105 (N.Y. 

Sup. Ct. Sept. 19, 2007) and Lyons v. Walker Regional Medical Center, Inc., 868 SO.2d 

1071 (Ala. 2003) are also entirely different from the claim against Dr. Farid, as both cases 

involve allegations that the care received before the patient left against medical advice 

fell below the standard of care. 21 In Mays there were factual questions regarding whether 

the plaintiff had the cognitive ability to make her own health care decisions and whether 

21 Here, Petitioner does not allege that Dr. Farid performed the ERCP negligently. Rather, 
Petitioner alleges that Dr. Farid was negligent in not providing follow-up treatment after his duty 
of care was terminated. 
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there was a deviation from the standard of care before the plaintiff left against medical 

advice. 2007 NY Slip OP 33105 at *7-8. Similarly, in Lyons, there were factual issues 

regarding care rendered to the patient before he left against medical advice (i.e., 

laboratory testing), and whether the nursing staff followed the hospital's policies for 

reporting laboratory results in the patient's chart and to his physician. 868 SO.2d at 1075.22 

Here, Ms. Kruse released Dr. Farid from any further duty when she left RGH 

against medical advice. There has been no issue raised as to Ms. Kruse's cognitive ability 

when she terminated her relationship with Dr. Farid and in fact, the AMA Form verifies 

that Ms. Kruse did not appear intoxicated or confused. Additionally, Petitioner has not 

claimed that Dr. Farid should have rendered additional treatment while she was 

hospitalized. Rather, Petitioner's claim is related solely to treatment she claims should 

have occurred after she terminated the patient-physician relationship. Thus, the AMA 

Form, which memorializes Ms. Kruse's decision and actions, was properly relied upon by 

the Circuit Court in establishing that Dr. Farid had no duty to provide follow-up treatment, 

which is the care Ms. Kruse claims was negligent. 

In conclusion, Petitioner's assertion that an AMA Form can only be used as 

evidence of comparative fault is wrong. She ignores the fact that one never reaches the 

issue of comparative fault because the analysis ends once the Petitioner fails to prove 

duty. Because the AMA Form substantiates Dr. Farid's testimony that Ms. Kruse 

terminated their patient-physician relationship and left against medical advice, the Circuit 

Court properly granted Dr. Farid summary judgment. 

22 In Lyons, the denial of summary judgment was based on genuine issues of material fact 
addressing the standard of care element - not duty. 
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D. ONCE PETITIONER RELEASED DR. FARID, HE WAS NO LONGER DUTY
BOUND; THEREFORE, THE RELEASE OF LIABILITY PROVISION IN THE 
AMA FORM IS ENFORCEABLE. 

Petitioner's Brief erroneously cites Murphy v. North American River Runners, Inc., 

a case involving the West Virginia Whitewater Responsibility Act ("WRA"), and claims that 

the AMA Form is unenforceable. 186 W. Va. 310,412 S.E.2d 504 (1991); see also Pet. 

Brief at 20-21. However, Murphy is easily distinguishable from the present case. 

In Murphy, this Court addressed whether a plaintiff could release a duty-bound 

defendant from liability arising from that defendant's negligence. The Court found that, 

generally, a plaintiff may expressly and clearly agree to accept a risk of harm arising from 

a defendant's negligence or recklessness. Id. at 509, 186 W. Va. at 315. However, such 

an agreement violates public policy and is unenforceable when "the clause exempts a 

party charged with a duty of public service from tort liability to a party to whom that 

duty is owed, or the injured party is similarly a member of a class which is protected 

against the class to which the party inflicting the harm belongs," such as when a 

defendant owes the plaintiff a statutorily defined standard of care. Id. (emphasis added); 

see also Syi. Pt. 1, id. 

Furthermore, like Murphy, Kyriazis v. University of West Virginia, cited by 

Petitioner, is easily distinguishable because it also involves the release of a duty-bound 

defendant from tort liability. 192 W. Va. 60, 450 S.E.2d 649 (1994). In Kyriazis, the Court 

echoed its holding in Murphy and held that an agreement exempting a duty-bound party 

from tort liability to a party to which the duty is owed is unenforceable. Syi. Pt. 2, id. 

Petitioner is also mistaken that the United States District Court for the Southern 

District of West Virginia (the "Southern District") has recognized similarity between the 

WRA and the MPLA. Rather, in Doe v. American National Red Cross, 848 F. Sup. 1228 
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(S.D. W. Va. 1994), a case which decided what standard of care applies when the MPLA 

is not applicable, the Southern District generally cited to Murphy for the proposition that 

the court "has recognized a professional standard of negligence 'applicable to any 

profession.'" Id. at 1232 (citations omitted). 

Here, once Ms. Kruse made the voluntary decision to release Dr. Farid from further 

responsibility for her care and leave RGH against medical advice, her status as Dr. Farid's 

patient ceased, along with Dr. Farid's duty of care to her as a patient. Therefore, the AMA 

Form simply memorializes that Dr. Farid was released from responsibility and liability for 

a non-patient to whom he owed no further duty of care. Pursuant to the holding in Murphy, 

the AMA Form is uncontroverted evidence that Ms. Kruse terminated the patient-

physician relationship, and the Circuit Court properly found that Dr. Farid was entitled to 

judgment as a matter of law. 

E. THE CIRCUIT COURT CORRECTLY FOUND THAT PUBLIC POLICY FAVORS 
UPHOLDING A PATIENT'S RIGHT TO REFUSE MEDICAL TREATMENT. 

The Circuit Court appropriately found that 

"[I]t would be against public policy to find that a properly 
executed Against Medical Advice form is essentially useless 
in accomplishing what it purports to accomplish. If Against 
Medical Advice forms were blatantly disregarded by the 
courts, there would be absolutely no protection afforded to 
physicians and hospitals who lack the ability to provide 
services to persons who refuse treatment. Medical 
professionals cannot force patients, especially patients 
who have the cognitive ability to make independent 
decisions, to accept medical care if they do not want to 
participate in that care." 

App. at 307 (emphasis added). 

The Circuit Court's findings are consistent with long-standing principles that 

patients must have autonomy and the right to refuse medical treatment. See State ex reI. 
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White v. Narick, 170 W. Va. 195, 199, 292 S.E.2d 54, 58 (1982) (citations omitted) 

("Competent, rational patients have been allowed to determine their fates by refusing 

medical treatment."); W. Va. Code § 16-30-2(b)(1) (emphasis added) ("Common law 

tradition and the medical profession in general have traditionally recognized the right of a 

capable adult to accept or reject medical or surgical intervention affecting one's own 

medical condition .... "); see, e.g., Annas, et aI., The Right to Refuse Treatment: A Model 

Act, 73 Am. J. Pub. Health 918 (1983) (emphasis added) ("The most important right that 

patients possess is the right of self-determination, the right to make the ultimate decision 

concerning what will or will not be done to their bodies. This right, embodied in the 

informed consent doctrine, has a critical and essential corollary: the right to refuse 

treatment. Unless the right to refuse treatment is honored, the right of self-determination 

degenerates into a 'right' to agree with one's physician."); World Health Organization, 

Patients' Rights, http://www.who.intlgenomics/public/patientrights/en/ (last visited Sept. 

20, 2018) (emphasis added) ("[T]here is also growing international consensus that all 

patients have a fundamental right to privacy, to the confidentiality of their medical 

information, to consent to or to refuse treatment, and to be informed about relevant risk 

to them of medical procedures."). 

Here, Dr. Farid respected Ms. Kruse's decision to terminate her patient-physician 

relationship with him and discontinue her medical treatment, all against the advice of her 

health care providers. The Circuit Court was entirely correct that Dr. Farid could not force 

Ms. Kruse to stay in the hospital or force her to undergo future treatment after she fired 

him as her physician. Physicians must be able to rely upon the written word of their 

patients that they are being released from future responsibility to provide care and that 
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they will accept any consequences that may follow from refusing medical treatment. Such 

a policy allows a patient to be autonomous and make his or her own health care decisions, 

while also holding the patient to his or her written word. 

As the Circuit Court properly found, Plaintiff voluntarily terminated Dr. Farid's duty 

and the AMA Form "clearly states that if the Plaintiff signs out against medical advice, 

that she is acknowledging and accepting all of the risks associated with that decision ... 

. [S]he releases the facility, and all medical providers, from all liability and responsibility 

for the ill effects that may result from the discontinuance of treatment." Order, App. at 307. 

Further, Ms. Kruse "states that she understands what she is doing." Id. 

Therefore, because the Circuit Court properly found that public policy favors 

allowing Ms. Kruse to make her own health care decisions and that Ms. Kruse should be 

held to her written word, this Court should affirm the Order granting Dr. Farid summary 

judgment. 

VII. CONCLUSION 

Ms. Kruse terminated her patient-physician relationship with Dr. Farid and released 

him from all liability and responsibility resulting from her voluntary decision to leave the 

hospital. This is undisputably evident from the AMA Form signed by Ms. Kruse. Ms. 

Kruse's action in leaving the hospital against medical advice was the proximate cause of 

any subsequent injury. Because Dr. Farid had no duty to continue treating Ms. Kruse after 

she terminated their relationship and left against medical advice, Petitioner has failed to 

establish a necessary, threshold element under the MPLA and accompanying case law. 

Accordingly, the issues of standard of care, proximate cause, and comparative fault are 

moot and not grounds for the Court to remand this case. 
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In conclusion, because Dr. Farid had no duty to continue treating Ms. Kruse after 

she terminated the patient-physician relationship, Dr. Farid respectfully requests that this 

Court affirm the Order of the Circuit Court of Raleigh County, granting Touraj Farid, M.D.'s 

Motion for Summary Judgment. 
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