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I. ASSIGNMENTS OF ERROR 

The Circuit Court of Raleigh County erred in granting a summary judgment to Defendant 

in a medical malpractice case in which the Court found that, as a matter of law, Plaintiff s 

signing of an AMA (against medical advice) form on discharge terminated all responsibilities of 

the defendant, who had implanted a temporary medical device into Plaintiff, which device, if not 

removed, would cause severe illness and injury. The Circuit Court erred in a number of ways in 

making this ruling as set forth herein below. 

1. The Circuit Court acknowledged that the case is one of first impression but based 

its reasoning on a Tennessee decision, Collins v. HCA Health Ser. Of TN, Inc., 

517 S.W.3d 84 (TN App. 2016), which is in virtually every aspect completely 

different from the case at hand. 

2. The Circuit Court's reliance on Collins for the proposition that an AMA discharge 

bars further liability was misplaced in that the Collins decision actually goes into 

great detail about whether a hospital can involuntarily hospitalize a patient under 

the Tennessee mental hygiene codes. Further, it was not medical care in Collins 

which resulted in injury to the patient. The patient was physically injured, leaving 

the hospital, when the patient either threw herself over or fell off of a height after 

refusing medical care. Here, the actual care caused the injury. 

3. The Circuit Court erred in its determination to hold the plaintiff to her written 

word as set forth on an AMA form which was drafted entirely for the benefit of 

the hospital and doctors and in which she took no role drafting, where the AMA 
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form conferred no benefit whatsoever to the plaintiff. The qourt's ruling would 
I 

effectively release a medical provider from medical neglect that they have already 

committed or that they are going to commit without any consideration whatsoever 

to the patient. 

4. The Circuit Court failed to appreciate or give weight to the fact that the AMA 

form was part of the record reviewed by the plaintiffs expert in arriving at the 

plaintiffs expert's position that the defendant doctor deviated from the standard 

of care. The Court erred by substituting its judgment for that of the medical expert 

as to the impact of an AMA form where the particular procedure involved requires 

subsequent follow up to assure patient compliance with reevaluation and removal 

of a temporary implanted medical device. 

5. The Court erred in believing an AMA discharge to be a complete defense to an 

action under the Medical Professional Liability Act (hereinafter "MPLA"). That 

Act sets forth various limitations and specifies the required proof in an MPLA 

action but does not indicate an AMA discharge is a bar to suit. Additionally, the 

MPLA applies comparative fault analysis, which is how an AMA form such as the 

one involved in this action should be relevant, if at all. 

6. Lastly, the Circuit Court erred in failing to appreciate there were material facts in 

dispute. Summary judgment should not have been granted because material facts 

were in dispute, which included the defendant doctor's responsibility to inform his 

patient of the need for the removal of a temporary medical device. Plaintiff s 

expert opines the doctor deviated. The doctor acknowledged that the indwelling 
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stent would cause the harm which eventually befell Plaintiff. Another similarly-

situated doctor testified that the standard of care required the defendant doctor to 

maintain a system to follow up and make certain patients aren't lost to follow and 

are contacted for reevaluation and stent removal. The doctor failed to do that. The 

doctor also failed to provide notice of the need for removal at any point, including 

prior to the procedure. 

II. STATEMENT OF THE CASE 

This appeal arises from an action under the Medical Professional Liability Act 

("MPLA") in Raleigh County Circuit Court. The Circuit Court granted summary judgment, 

essentially finding that an "Against Medical Advice" form signed by Plaintiff at discharge served 

as a complete defense to the action. The Circuit Court considered the issue one of first 

impression and relied entirely on Collins, which is thoroughly unlike the case at hand in every 

significant way and not even decided on the actual issue for which the Circuit Court cited (see 

below for that discussion). 

The MPLA adopts a comparative fault standard and sets forth the required elements of 

proof in a medical neglect claim, but it does not recognize an AMA discharge as a bar to action. 

The plaintiff's expert reviewed all the medical records, including the discharge form in question, 

and offers an opinion that Defendant Farid deviated from the standard of care, which proximately 

caused the injuries at issue. The pertinent facts are as follows: 

Misty Kruse returned to Raleigh General Hospital following gallbladder removal and 

became a patient of Dr. Touraj Farid who, on July 18, 2009, performed an ERCP which included 
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the placement of a temporary biliary stent. There is no controversy as to tHose facts. 

Defendant Farid inserted the biliary stent on July 18, 2009. Such stents are temporary, 

requiring removal in a matter of months to prevent expected stent occlusions and infection which 

result when the temporary stent is not removed. Misty Kruse left RGH the day following the 

ERCP procedure. She signed a form indicating that she was leaving against medical advice. She 

testified that she did not read the form and did not consider herself to be leaving "AMA." 

Defendant Farid made no effort, despite having his patient's phone number and address, to 

contact her to inform her that the stent had to be removed for her safety. Defendant Farid 

admitted in deposition that he knew Misty Kruse was likely to develop the life-threatening 

complications that she eventually suffered as a result of the indwelling temporary biliary stent. 

On December 27,2013, Misty Kruse presented to Charleston Area Medical Center in 

acute distress and was treated by Dr. Mohamad Sankari, who stated in deposition that Misty 

Kruse was septic, suffering from ascending cholangitis and infection involving the biliary tree. 

She was admitted to an emergency ERCP procedure which revealed the indwelling stent as the 

cause of a blockage and the infection. 

Plaintiffs expert is Christopher Williams, M.D., who reviewed all the medical records, 

including the AMA form. He opines that Dr. Farid violated the standard of care by not informing 

Misty Kruse that the stent was temporary and had to be removed. Dr. Williams stated: 

I, Christopher Shawn Williams, M.D., Ph.D., am licensed in the State of Tennessee. I am 

a Board-Certified practicing gastroenterologist at Vanderbilt University and the Veterans 

Administration Medical Center in Nashville, Tennessee. I am Associate Professor of 

Medicine at Vanderbilt University and Principal Investigator on National Institutes of 
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Health, Veterans Administration, and foundation research grants. I nave an active teaching 

position at Vanderbilt University Medical School, where I also direct the ABIM Research 

Pathway Program for physician-scientist training. I am a certified BLS/ ACLS Provider and 

Board Certified in the American Board of IM. 

(1) I am familiar with the applicable standards of care in my field of Gastroenterology 

and the standards of care relating particularly to ERCP procedures and follow-up 

care and requirements. 

(2) My qualifications are as set forth in the attached curriculum vitae. 

(3) I have reviewed the records from Raleigh General Hospital from July 2009 and 

from Charleston Area Medical Center from December 2013 and January 2014 

concerning a laparoscopic cholecystectomy performed on Misty Kruse and 

subsequent complications. 

(4) The standard of care was violated in this matter by Dr. Touraj Farid On July 18, 

2009, while performing an endoscopic retrograde cholangiopancreatography 

(ERCP) on Misty Kruse, he inserted a plastic 10 cm 8.5 French stent into the 

common bile duct and a 5 cm 5 French pigtail stent into the pancreatic duct. He 

violated the standard of care and was negligent in not informing Misty Kruse of the 

importance of removal 0 f the biliary stent, and failing to inform her that plastic 

biliary stents are not long-term, implantable devices. Dr. Touraj Farid further 

violated the standard of care because no follow-up arrangements were made to 

remove the biliary and pancreatic duct stents. According to the American Society of 

Gastrointestinal Endoscopy Guidelines, biliary stents should be removed in 4-6 

weeks. Although pancreatic duct stents will usually fall out over time, confirmation 
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via abdominal imaging should be performed to ensure that stich has occurred. 

(5) The breach of the standard of care by Dr. Touraj Farid is the competent and 

proximate cause of Misty Kruse's December 2013 development of ascending 

cholangitis with fever, elevated TB, concretions and sludge in the biliary stent, 

App @ 1-2 

" ... almost complete obliteration of the right biliary system and to a lesser extent the 

left biliary system consistent with sclerosing cholangitis," complicated sepsis 

requiring mechanical ventilator support, pressors, and broad-spectrum antibiotic 

coverage at Charleston Area Medical Center. The breach of the standard of care are 

causative factors in the infection, subsequent hospitalization, subsequent treatment, 

medical costs incurred, and pain and suffering thereof. 

As stated above, four years after placement, the stent did, in fact, become occluded, and 

Misty Kruse developed ascending cholangitis, a life-threatening condition. She rushed to 

Charleston Area Medical Center, where surgery to remove the stent saved her life, though she 

was on a ventilator and in lCU thereafter. 

Dr. Sankari, who removed the infected stent, stated in deposition the following: Dr. 

Sankari testified that such stents usually do not last more than six months stating, "Usually it gets 

obstructed because of the sludge and debris that develop from the presence of that foreign body 

in the duct. So usually we tell people that the stent has to be reevaluated, removed or changed or 

something else needs to be done within six months. That's the standard that we practice." 

(emphasis supplied). 

Dr Sankari clarified his statement agreeing that such is the standard of care. App @ 319. 
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He testified that the stent was definitely the cause of her condition (sepsis), App @ 319, and that 

it was the cause of her subsequent care, the intubation, ICU treatment, antibiotic therapy, and 

follow-up care. App @ 322. 

Dr. Sankari, who is a similarly-situated physician practicing the same or similar ERCP 

procedures as Defendant Farid in a similar medical community, tracks all of his biliary stent 

patients on a recall system which he maintains in his own office, instructing his staff to contact 

patients three months after the procedure to assure that the patients are "at least seen or scheduled 

for removal of that stent." App @ 335. In particular, Dr. Sankari answered the following: 

"Q: And once you place that biliary stent. Is it your responsibility to follow it? 

A: It's our responsibility to contact the patient to make sure they come for follow

up." App @ 336 (lines 2-5)." 

Dr Sankari continues to discuss the responsibility to maintain a system to track stent 

patients and says that the maintenance of such a system is part of the standard of care, as follows: 

"Q: But you do maintain sort of a -

A: Yeah. 

Q: - system?" 

A: Oh, we always do that. 

Q: Is that part of the standard of care? 

A: I believe so." 

Dr. Farid did not explain that stents were temporary and would need removal during his 

pre-procedure discussion with Misty Kruse, and indeed the informed consent form mentioned 
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only that stents might be placed but nothing about the temporary nature of those stents or the 

need to remove them. 

Dr. Farid testified that he has no independent recollection of Misty Kruse. He testified 

that he customarily speaks to patients following their procedure in recovery and that those 

conversations are documented. The record shows no such consultation took place. The hospital 

and Dr. Farid both had Misty Kruse's contact infonnation. Defendant Farid admitted that the 

injuries caused by the indwelling stent were foreseeable and even likely. Dr. Farid never tried to 

contact her after she left the hospital to warn her that the stent had to be removed. He considered 

that "her problem." 

Dr. Farid maintains no system to track his stent patients or to follow them in three months 

or any other time period. Similarly-situated Dr. Sankari testified that such is part of the standard 

of care. Dr. Williams reviewed all the records, including the AMA discharge, and opines 

Defendant Farid violated the standard of care. 

Dr. Williams, Associate Professor of Medicine at Vanderbilt University, offers the 

opinion that Dr Farid thereby deviated from the standard of care having implanted the device into 

Misty Kruse and then choosing not to follow up contact after she left the hospital. Dr. Farid 

acknowledged that he knew the likely consequences. His patient did not know. Dr Williams 

opined that Dr Farid's deviation was a proximate cause "in the infection, subsequent 

hospitalization, subsequent treatment, medical costs incurred, and pain and suffering." 

Dr. Farid contended in his motion for summary judgment that Misty Kruse left the 

hospital against medical advice before he could see her the day after her procedure and that her 

AMA departure is a complete defense. He relied on a Tennessee case which is entirely unlike the 

8 



present matter to buttress his argument. The Circuit Court, stating reliance! on the reasoning of 

the Collins case (which., again, is remarkably unlike the present case), granted the motion for 

summary judgment. 

III. SUMMARY OF ARGUMENT 

The Circuit Court erred in granting a summary judgment because there are several 

material issues of fact in dispute. Most notably among these is the fact that a medical expert and 

a similarly-situated physician in southern West Virginia each opined as to a standard of care 

which would require a doctor similarly situated as the defendant doctor to maintain a log and 

tickler system by which patients are not lost to follow after placement of a temporary biliary 

stent. This is due to the extreme risk posed by an indwelling biliary stent. 

The Plaintiff, Misty Kruse, presented a medical expert in the same field as the defendant 

doctor, who opined after reviewing the medical records, including the AMA form, that the 

defendant doctor still had a duty to inform his patient of the necessity of stent removal. 

Additionally, a similarly-situated physician practicing the same medical specialty as the 

defendant doctor testified in deposition that the standard of care required maintenance of a 

system to track patients so they are not lost to follow to guarantee that the patients are informed 

of the need to reevaluate and/or remove temporary stents. 

The MPLA already provides for the trier of fact to weigh comparative fault, which is 

where the circumstances of Misty Kruse's discharge should be weighed. Important to this issue is 

that Misty Kruse herself did not read the AMA form before signing and did not consider herself 

to be leaving the hospital against medical advice. 
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The defendant doctor, when gaining informed consent, noted only that stents may be used 

but in no way informed the patient of the necessity to remove the stents for her safety. Likewise, 

following the procedure, defendant doctor has no independent recollection of speaking to Misty 

Kruse, and the record reflects that he did not speak to Misty Kruse in recovery. The doctor stated 

it is his custom to do so but also stated that it is documented when he does. 

In this case, the doctor implanted a temporary biliary stent which, if not removed, would 

result in a blockage, ascending cholangitis, sepsis, and all of the illness and injuries sustained by 

Misty Kruse. That was set into motion by the implantation of that temporary device prior to her 

discharge. The standard of care requires follow up to assure the patient knows the risks of the 

indwelling stent and the need for removal. In the case cited by the Court in coming to its 

erroneous conclusion, the patient was simply injured by an act of their own after discharging 

themselves AMA. The patient in the Collins fell or threw herself off a bannister or railing and 

honestly didn't even remember how she'd fallen. That's not remotely similar to the case at hand. 

The Circuit Court's ruling is contrary to existing West Virginia law, and the Collins case 

does not stand for the proposition which the Circuit Court states in its order. 

A review of case law from other jurisdictions supports Plaintiffs position that an AMA 

discharge is merely one piece of evidence which may be weighed by the trier of fact as to 

comparative fault and not a bar in and of itself to an action under the MPLA. 
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IV. STATEMENT REGARDING ORAL ARGUMENT ANti DECISION 

The Circuit Court believes this to be a case of first impression, as set forth in its own 

order. Misty Kruse asserts that the comparative fault provisions of the MPLA govern this issue; 

however, to the extent that the Supreme Court views this as a specific question as to whether or 

not signing an AMA form somehow relieves a physician of the duty already imposed by the 

standard of care relating to the placement of a temporary biliary stent, then that specific issue is 

of first impression. Oral argument on that issue would be, in that instance, appropriate. The issue 

is of significant importance such that a memorandum decision is probably not appropriate, as this 

issue should be resolved for future litigants and a published decision issued. 

V.ARGUMENT 

1. The Circuit Court failed to appreciate material facts in dispute when granting 

Defendant's Summary Judgment Motion. 

The Circuit Court erred in the application of the standard through determination of a 

summary judgment motion. It's long-standing West Virginia law that "a motion for summary 

judgment should only be granted when it is clear that there is no genuine issue of fact to be tried 

and inquiry concerning the facts is not desirable to clarify the application of the law." Aetna 

Casualty and Surety Co. v. Federal Insurance Co., Syl. Pt. 3, l33 S.E.2d 770, 148 W.Va. 160 

(1963) (applied to medical malpractice cases by Harrison v. Seltzer, 268 S.E.2d 312, 165 W.Va. 

366 (1980)). 
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There are several material issues of fact in dispute. They relate to tHe following, at the 

very least. 

1. Plaintiff s expert, Dr. Christopher Williams, reviewed the medical records, 

including the AMA discharge fonn signed by Misty Kruse, and reached the 

conclusion that Defendant Farid deviated from the standard of care by not 

infonning the patient of the necessity of temporary biliary stent removal. 

2. Dr. Sankari, a similarly-situated physician practicing the same procedure 

perfonned by Defendant Farid, testified that part of the standard of care upon 

placement of a temporary biliary stent is to maintain a system in the procedurist's 

office for guaranteed follow with stent patients, making certain that those patients 

are infonned of the need for an appointment to reevaluate or remove the 

temporary stent. 

3. Defendant Farid testified that when he went to see Misty Kruse the day following 

the surgery, she had discharged AMA and that, accordingly, the indwelling stent 

was not his problem anymore but was her problem. He took the position that his 

responsibilities to the patient ended at that moment. 

4. Misty Kruse disputes that she had any understanding that she was leaving against 

medical advice, although she did sign an AMA fonn. 

5. The AMA fonn in question was unilaterally prepared and presented by the 

hospital and conferred no benefit or consideration to Misty Kruse whatsoever. 

6. Defendant Farid asserts that the fonn should serve as a blanket protection for him, 

despite there being no consideration to the patient for signing the same. 
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7. Misty Kruse states that the AMA form was not explained to: her in any way, nor 

was she ever told of the danger inherent in the indwelling biliary stent. 

8. Defendant Farid testified that he has no recollection of patient Misty Kruse. He 

testified that it is his custom and practice to speak with ERCP patients following 

stent placement during recovery, informing them of the eventual need for 

removal; however, the record does not indicate that he had such a conversation 

with Misty Kruse. If it's not in the record, it didn't happen. 

9. Defendant Farid maintains no office system by which he tracks temporary biliary 

stent placement patients for eventual removal. It is the defendant's position that 

this is not part of the standard of care to which he becomes obligated upon 

placement of such stents. Obviously, this is contrary to Plaintiff s position that a 

deviation occurred as supported by the testimony of a local physician (Dr. 

Sankari) that it is part of the standard of care. 

10. The Plaintiffs position is that the duty to maintain that system and/or inform the 

patient of the need for stent removal attaches when the stent is placed into the 

biliary tree of the patient and not at some subsequent time. Therefore, Defendant 

Farid owed that obligation as a function of placing the stent to begin with. 

As evident from the issues listed above, there are certainly matters in dispute relating to 

the appropriate standard of care and events surrounding any notification or lack thereof to Misty 

Kruse as well as the circumstances surrounding Misty Kruse's understanding, if any, of the AMA 

form. Accordingly, the Circuit Court erred, failing to apply the age-old standard announced in 

Aetna Casualty and Surety Co. v. Federal Insurance Co .. , 133 S.E.2d 770, 148 W.Va. 160 (1963). 
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2. The Circuit Court wrongly relied on Collins v. HCA Health Ser. of TN, Inc., 517 

S.W.3d 84 (TN App. 2016). 

In Collins, the patient checked into the hospital and was seen by a doctor. At the time the 

doctor saw the patient, the patient was oriented to time, place, and person and had a headache 

and some other non-specific complaints and some pain. The doctor gave some pain medication 

but not as much as the patient wanted. The doctor scheduled a couple of tests, and the patient 

waited for two or three hours on those tests, growing agitated at the length of time being spent. 

The patient eventually signed out AMA and left the floor of the hospital where he had been 

housed. While leaving the hospital after discharging AMA, the patient either fell or attempted to 

hurt himself by jumping off of a height. The patient testified that he didn't know how he got hurt. 

He sued the hospital and the doctor, claiming that they should have prevented him from leaving 

AMA. The Tennessee court granted summary judgment, finding that the hospital did not have a 

duty to prevent the patient from leaving AMA and further that the patient did not present to the 

doctor with such symptoms as would justify an involuntary hospitalization pursuant to 

Tennessee's version of a mental hygiene proceeding. The injury suffered by the plaintiff in 

Collins had nothing to do with any medical treatment rendered at the hospital or by the doctor. 

Neither the doctor nor the hospital did anything in Collins which set into motion any foreseeable 

injury or illness. 

This is obviously extraordinarily different from the current case in which Defendant Farid 

implanted a temporary biliary stent, thereby starting a physiological process that would usually 

result in eventual blockage, infection, ascending cholangitis, sepsis, and threat to Misty Kruse's 
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life if not removed. 

The Tennessee decision Collins focused more on the specific facts of the case as they 

related to whether the doctor had knowledge of facts necessitating an involuntary commitment 

proceeding and not so much on the AMA discharge. 

The Circuit Court's reliance on Collins is simply misguided. 

The only other two cases known to Appellant in which an AMA discharge resulted in a 

summary judgment similar to Collins. In Ingutti v. Rochester Gen. Hosp., 145 A.D. 3d 1423,44 

N.Y.S. 3d 274 (2016), a man left the hospital after a sedation procedure, having been warned not 

to drive and even signing a form not to drive. Instead, he drove and wrecked. The Court simply 

found that the hospital had no duty, again, to physically prevent him from leaving. Likewise, in 

Luna v. Deversa, et aI., No. 08-C-411 (Tenn. App. 2010), another patient left a facility after a 

sedation procedure without a ride home, left against medical advice, driving herself, and wrecked 

a car. Again, that judgment was rendered without regard to the AMA form but simply because 

that plaintiff didn't even employ a medical expert or meet the medical malpractice requirements 

in effect in Tennessee. 

All of these cases upon which Defendant Farid relies, and on which the Circuit Court 

based its decision, relate to patients who injured themselves in circumstances umelated to the 

medical condition for which they were being treated through intervening acts of, in the case of 

Collins, maybe a suicide attempt or a fall and, in the other two cases, car wrecks. Notably, in 

Luna and Ingutti, prior to leaving AMA and upon leaving AMA, those patients were at least 

warned of the effects of sedation and that they shouldn't be driving. At no point in time did 

Defendant Farid inform Misty Kruse of the dangers of the indwelling stent. 
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3. The Circuit Court erroneously applied contract principles to the AMA form signed 

by Misty Kruse. 

The Court indicates in its opinion that the AMA fonn should serve the purpose for which 

it was drafted, which is to completely insulate the doctors and hospital regardless whether a 

patient is given any specific instruction as to specific dangers posed by discharge. This is just 

wrong. The Circuit Court takes the position that public policy dictates that an AMA fonn should 

provide insulation from liability for doctors and hospitals even though the patient receives 

nothing in return. In reality, public policy is the opposite. 

If a patient absolves a facility for any further responsibility to them by leaving AMA, then 

that means that a patient has to stay at a facility where she believes she is receiving inadequate 

care. To do otherwise would insulate the doctors from any responsibility of continuing care for 

acts they had set in motion. 

The Circuit Court missed the whole point of this claim, which is that the obligation to 

follow and infonn Misty Kruse attached at the very moment Defendant Farid placed the 

temporary biliary stent. Both Plaintiffs expert, Dr. Christopher Williams, and local doctor 

Sankari (Charleston, West Virginia ~ less than 50 miles distant) agreed that there were deviations 

in the standard of care. Dr. Williams stated so specifically and directly as set forth herein above, 

while Dr. Sankari simply stated that the standard of care required the maintenance of a role or 

tickler system at the procedurist's office following a procedure to make sure a patient is 

reevaluated and the stent removed. The Circuit Court made a finding that Misty Kruse didn't 
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complain about medical malpractice in the placement of the stent because ihe stent was, in fact, 

necessary. It's just that the Circuit Court missed the whole point that the obligation of the 

defendant included, part and parcel with that procedure, proper notification as to removal before 

the stent could become blocked and cause the damage that it caused. Defendant Farid admits in 

his own deposition that he knew Misty Kruse would suffer the exact consequences she did. He 

acknowledged that he had access to her contact information but just did not feel it was his 

problem. 

4. The Circuit Court is incorrect that signing out AMA is a complete defense under the 

MPLA. 

WV Code § 55-7B-9, in pertinent part, provides as follows: 

(a) In the trial of a medical professional liability action under this article ... The 

trier of fact shall report its findings ... as to ... 

(4) The percentage of fault, if any, attributable to each plaintiff, and 

(5) the percentage of fault, if any, attributable to each of the defendants." 

Thus, the jury as trier of fact is to make such determinations as are necessary to assess 

comparative fault. A plaintiffs decision to leave AMA may very well impart some comparative 

fault for the results thereof onto the plaintiff. In this case, Misty Kruse denies that she even knew 

she was leaving AMA despite having signed the form, clearly testifying in her deposition that she 

did not read the form, nor was it explained to her, and that she thought she was signing a piece of 

paper in the ordinary discharge process. Importance about this is it affects her state of mind and 

whether or not a trier of fact would assess comparative fault against her and in what percentage. 
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West Virginia jurisprudence includes no case specifying the manner in w1¥ch a jury is to consider 

the effect of an AMA form or an AMA discharge; however, we may be guided by a case in which 

Delaware took up the issue, finding that an admitted AMA document is evidence to be weighed 

by the jury in determining the overall circumstances of the case. Tyler v. Dworkin, M.D., 747 

A.2d. 111 (De. 1999). Likewise, other states have dealt with the issue of whether AMA discharge 

or forms should be the basis of summary judgment in cases like ours where the injury actually 

resulted from medical issues pertaining to the admission instead of something like a fall or a car 

wreck. In fact, in every case known to Appellant, excepting those where a plaintiff specifically 

argued that the hospital should have involuntarily kept the plaintiff against their will to prevent 

them from subsequently harming themselves in a completely non-medically-related way, AMA 

was not the basis for dismissal. We can look to those decisions for guidance. They include Mays 

v. North Shore Univ. Hosp., et als., 2007 N.Y. Slip Op 33105 (N.Y. Sup. Ct. 2007), in which the 

Court denied the hospital's motion for summary judgment, which was premised on the patient's 

AMA departure because the Court found that there were, indeed, facts in controversy as to 

whether there was a deviation in the standard of care. That's just like our case. Plaintiff will 

present proof from an expert and another locally-situated physician that Defendant Farid deviated 

from the standard of care. Lyons v. Walker Reg. Med Ctr., Inc., 868 So. 2d. 1071 (Ala. 2003), in 

which Plaintiff signed out AMA, subsequently dying from medical conditions for which he had 

sought treatment before signing out AMA. The Alabama Court determined that the AMA was 

not a bar to his case but was, rather, admissible to show his contributory negligence and/or 

comparative fault. Very much like our case, the AMA discharge in Lyons included only general 

warnings that he would take on risk when he left rather than a specific, informative statement 
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such as "temporary biliary stents might kill you if you don't have them rerrioved." Appellant 

urges this Court to adopt the rational and reasonable standard adopted by Alabama, Delaware, 

and New York that AMA discharge is admissible for determination of comparative fault at best 

but is not a bar to suit. 

5. The Circuit Court erred in not appreciating that the West Virginia MPLA sets forth 

the required elements of proof and that Plaintiff can meet her burden to present a 

prima facie case. 

West Virginia Code § 55-7B-3 states, in pertinent part, 

(1) The health care provider failed to exercise that degree of care, skill and 

learning required or expected of a reasonable, prudent health care provider 

in the profession or class to which the health care provider belongs acting in 

the same or similar circumstances, and 

(2) Such failure was a proximate cause of the injury or death. 

As previously stated, the plaintiffs expert, Christopher Williams, will provide testimony 

that meets this burden, as well as Dr. Sankari. Additionally, the plaintiff s version of facts should 

be given the light most favorable in the determination of a motion for summary judgment, which 

clearly wasn't done. Plaintiff can satisfy the proof requirements of the MPLA. The issue of 

comparative fault would then be up to the jury. 
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6. The Circuit Court erred in failing to appreciate West Virginia common law and 

precedent that a clause in an agreement purporting to exempt a party from tort 

liability to a member of the protected class for the failure to conform to that 

statutory standard is unenforceable. 

The MPLA codifies the obligations of health care providers in West Virginia to their 

patients. The AMA fonn drafted by Raleigh General Hospital's corporate lawyers is designed to 

unilaterally absolve the hospitals and physicians from that statutory obligation. 

The MPLA requires that a physician exercise that degree of skill, knowledge, and care 

required of an ordinary physician in similar circumstances. This is a statutorily -defined duty. " .. 

. When a statute imposes a standard of conduct, clause in an agreement purporting to exempt a 

party from tort liability to a member of the protected class for the failure to confonn to that 

statutory standard is unenforceable." Murphy v. North American River Runners, Inc., 412 S.E.2d 

504,186 W.Va. 310 (1991) (citing to the restatement second of contracts at 195). "Moreover, in 

order for the express agreement to assume the risk to be effective, it must also appear that its 

tenns were intended by both parties to apply to the particular conduct of the defendant which 

has caused the harm." Murphy at 186 W.Va. 316. Just like the MPLA, the West Virginia 

Whitewater Responsibility Act, WV Code § 20-3B-l et seq., sets forth limitations, definitions, 

and proof requirements for suit against whitewater outfitters and guides in recognition of a 
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I 
balancing ofthe importance to West Virginia's economy and the fact that it is "essentially 

impossible" for such to eliminate "inherent risks in the recreational activities provided by" them. 

Id. at 317. Thus, codification and limitations of the MPLA are similar to those of the WVWRA 

and a general waiver, even if executed prior to an activity, would not bar violation of those 

statutory standards. Even the Southern District of West Virginia has recognized the similarity 

between the Whitewater Responsibility Act and the West Virginia MPLA, referencing Murphy in 

Doe v. American National Red Cross, 848 F.Sup. 228, 232 (SDWV 1994) (discussing the 

professional standard applicable to any profession). Other pre-injury releases have been similarly 

discounted on the grounds of violation of public policy, equal protection, and certain remedy 

principles of West Virginia Constitution. Kyriazis v. University of West Virginia 192 WV 60 

450 S.E.2d 649 (1994) (reversing Circuit Court which upheld liability waiver for intramural 

activities). This analysis is probably unnecessary because the AMA form is neither a pre-activity 

contract, nor did the Plaintiff receive any consideration whatsoever in relation to the AMA form. 

Further, the WV Legislature made specific findings that the provision of appropriate medical care 

is a matter of public concern. See § 55-7B-1. 
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7. PUBLIC POLICY CONSIDERATIONS: Scholarly article revi~w indicate that 

AMA discharge is not an absolute defense, and demonstrates the prevalence of 

AMA discharge as well as the populations most affected by AMA discharge. 

The AMA discharge is a routine hospital practice without demonstrated patient benefit 

and which disproportionately affects vulnerable populations. I "Although clinicians may presume 

that the AMA designation provides protection from liability, the claim is not supported by the 

available literature." Id. (citing Devitt, P.J., et als., "Does Identifying a Discharge As 'Against 

Medical Advice' Confer Legal Protection?" Journal of Family Practitioners, 49(3). Devitt (01 

July 2000) performed a study which reveals that a discharge against medical advice did not, upon 

a research of literature in the med mal base of Lexis and West Group, confer release from 

liability. Devitt examined a number of cases involving discharge against medical advice, and 

while physicians won resulting lawsuits, Devitt concludes those results were obtained as 

Plaintiffs failed to prove medical neglect, but not as a result of the AMA discharge.2 Physicians' 

Insurance published an article by Moore, L. RN, JD, (17 March 2014), "When Patients Leave 

the Hospital Against Medical Advice" stating "a signed AMA is not an absolute defense of 

medical liability. A Yale University found that 50% of providers documented patients that were 

leaving against medical advice. However, only 4.8% of providers actually documented that they 

lA1fandre, D., M.D., et also (12 October 2017), "Against Medical Advice Discharges," 
Journal of Hospital Medicine. 

2Devitt, Patrick J., 01 July 2000, "An Examination of Whether Discharging Patients 
Against Medical Advice Protects Physicians From Malpractice Charges," Psychiatric Services, 
Volume 51 Issue 7, Pages 899-902 (July 2000). 
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informed patients of the risks of terminating their evaluation and care, and bnly 5.7% 

documented alternatives to treatment." 

Nationally, as many as 2.2% of hospital discharges occur AMA. At hospitals serving 

disadvantaged populations, as many at 6% of general medical patients leave hospitals AMA. 

Hwang, Stephen W., M.D. (May 2005), research scientist, Center for Research on Inner City 

Health, St. Michael's Hospital, Assistant Professor, University of Toronto, "Discharge Against 

Medical Advice" (psnet.ahrq.gov). 

That AMA discharge procedures are without benefits to patients, as reported by 

Alfandre (2017), is of immense importance when analyzing its application as a complete bar to 

suit under the MPLA which exists to assure that "The citizens of this state are entitled ot the best 

medical care and facilities available ... " See, W.Va. Code § 55-7B-1. 

VI. CONCLUSION 

Plaintiff produced an expert who, after reviewing all of the medical records, including the 

AMA form, was still of the opinion that Defendant Farid deviated from the standard of care. Dr. 

Sankari added that locally, the custom and part of the standard of care is to maintain an in-office 

tickler system so that stent patients are not lost to follow. All parties agree that failure to remove 

an indwelling temporary biliary stent usually results in the development of blockage, infection, 

sepsis, and severe disease, sometimes even life-threatening disease. That is what befell Misty 

Kruse. Defendant Farid could have adhered to the standard of care by, at any point, informing 

Misty Kruse that the stent had to be removed. He did not do so. His only assertion to this effect is 

that it is customary for him to do so in recovery after a procedure. He also says that he documents 
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that. The medical records contain no such documentation, which he admitted in his deposition. 

He further testified that he had no independent recollection even of Misty Kruse. He testified that 

he never gave her any information that the stent was temporary or had to be removed. 

The AMA form was unilaterally drafted by Raleigh General Hospital and contains no 

place in which specific warnings as to risks associated with placement of a temporary biliary 

stent were explained. The form cannot absolve a physician from an obligation which began with 

the placement of a temporary biliary stent. Dr. Sankari's deposition demonstrates that this is, in 

fact, the local standard of care, and Dr. Williams' opinion likewise espouses Defendant Farid's 

deviation in spite of the AMA form. 

The case relied upon by the Circuit Court is completely distinguishable from the facts of 

this case and is amongst those in which a patient leaves AMA, injures themselves through some 

intervening act, and then blames the hospital for not imprisoning them or involuntarily 

committing them. The instant case falls more squarely in line with those cases decided in 

Alabama, New York, and Delaware in which the AMA discharge was submitted to the jury as 

evidence of credibility or comparative fault but does not stand as a bar to a medical malpractice 

action. The Circuit Court's misapprehension in its order as to how this defendant deviated from 

the standard of care is unfortunate, but the Circuit Court should not and cannot substitute its 

medical judgment for that of the plaintiff s expert or of other local physicians as to standard of 

care. 

The MPLA sets forth a statutory scheme through which medical neglect actions must 

proceed, although Plaintiffs face multiple limitations and pre-suit requirements, AMA forms and 

AMA discharges are not adopted under the MPLA as an absolute defense. Contrary to that, the 
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MPLA adopts the same comparative fault standard as the courts applied iniAlabama, Delaware, 

and New York. 

In conclusion, the Supreme Court should remand this case for trial on the issues of 

deviation of standard of care, proximate cause of injury, and an assessment among the parties of 

comparative fault as to Misty Kruse's suffering and outcome. 
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