
IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

MISTY KRUSE, 

Plaintiff, 

v. Civil Action No. lS-C-I036 
Judge John A. Hutchison 

TOURAJ FARID, M.D., 

Defendant. 

ORDER GRANTING DEFENDANT'S MOTION FOR SUMlVIARY JUDGMENT 

A hearing was held in the above-styled matter on January 16,2018. Timothy P. Lupardus, 

Esq. appeared on behalf of the Plaintiff and Richard D. Jones, Esq. appeared on behalf of the 

Defendant. The hearing was scheduled for the parties to argue the Defendant's motion for 

summary judgment. At the conclusion of the hearing the court took the matter under advisement. 

Having reviewed the arguments of counsel, the supplements provided by the parties, and the 

relevant legal authority, the court concludes that there is no genuine issue of material fact and that 

granting the Defendant's motion for summary judgment is appropriate. 

FINDINGS OF FACT 

1. The Plaintiff had her gallbladder removed by Brian Whyte, M.D. at Raleigh General 

Hospital on July 14,2009. 

2. On July 16, 2009, the Plaintiff returned to Raleigh General Hospital. Dr. Farid, a 

gastroenterologist, performed an endoscopic retrograde cholangiopancreatography on July 

18,2009. Temporary stints were used during the procedure. 

3. The Plaintiffleft Raleigh General Hospital on July 19,2009 against medical advice. Prior 

to leaving the Plaintiff signed a form titled "Leaving the Hospital Against Medical 

--- --AdviG~That- form Included the-following langrra~---------------- --,- -----



I, Kruse, Misty a patient in Raleigh General Hospital of Beckley have 
detennined that I am leaving the hospital and I acknowledge and understand 
this action of so leaving the hospital is against the advice of the attending 
physician and of hospital authorities. 
I further acknowledge that I have been infonned of the possible dangers and 
risks to my health and the health of others by my so leaving the hospital at 
this time, and I have been given full explanation of the consequences of my 
leaving the hospital and I do not wish any further explanation. 
I assume the risk and accept the consequences of my departure from Raleigh 
General Hospital at the time and hereby release all health care providers, 
including the hospital and its staff, from all liability and responsibility for 
the ill effects that may result to myself, my family and to others resulting 
from discontinuance of treatment in the hospital. 
I have read and fully understand this document, and understand the risk and 
benefits of leaving Against Medical Advice. 

4. The Leaving the Hospital Against Medical Advice fonn concluded with the Plaintiff's 

signature and was dated 7119109. It also contained boxes that were checked and indicated 

that the patient did not appear intoxicated or confused and that a relative, friend or police 

had been infonned of patient's departure from hospital. 

5. The Leaving the Hospital Against Medical Advice fonn was witnessed by Cindy Smith, 

LPN and Tiffany Cook, RN., both of whom were present and had the ability to observe the 

mental status of Plaintiff, Misty Kruze. 

6. In December 2013, the temporary stints were removed during another operation at 

Charleston Area Medical Center. 

7. Plaintiff filed the present action on December 24, 2015. 

8. In response to the Plaintiff's complaint, on November 20, 2017, the Defendant filed a 

Motion for Summary Judgment wherein the Court was asked to find that that there was no 

genuine issue of material fact with respect to the Plaintiff's claim that Defendant failed to 
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provide adequate follow-up treatment after the Plaintiff left the hospital against medical 

advice on July 19,2009. 

CONCLUSIONS OF LAW 

Rule 56 of the West Virginia Rules of Civil Procedure allows a claimant to file a motion 

for Summary Judgment. 

A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain 
a declaratory judgment may, at any time after the expiration of 30 days from the 
commencement of the action or after service of a motion for summary judgment by 
the adverse party, move with or without supporting affidavits for a summary 
judgment in the party's favor upon all or any part thereof. 

W Va. R. Civ. P. 56(a). "The function of summary judgment is 'to pierce the boilerplate of the 

pleadings and assay the parties' proof in order to determine whether trial is actually required. ", 

Powderidge Unit Owners Ass'n v. Highland Properties, Ltd., 196 W. Va. 697, 474 S.E.2d 877 

(1996), citing Hanlon v. Chambers, 195 W.Va. 106, 464 S.E.2d 748 (1995). The Court, in 

determining whether Summary Judgment is appropriate, must look at the evidence and determine 

whether there is any genuine issue to be decided by a jury. "A motion for summary judgment 

should be granted only when it is clear that there is no genuine issue of fact to be tried and inquiry 

concerning the facts is not desirable to clarify the application of the law." Syl. pt. 3, Aetna Cas. 

& Sur. Co. v. Fed. Ins. Co. a/New York, 148 W. Va. 160, 133 S.E.2d 770 (1963). 

In the present case, it appears that the uivotal issue of whether the Defendant owed the 

Plaintiff any continuim! duty of care once she signed herself out of the hospital against mechcal 

-
arlvi ce,{1s a malLer UI l~rst il12Pression in West Virginia., Despite this fact, this Court is of the 

opinion that this issue can be decided based on the well-established law and principals of other 

states, including Tennessee, Alabama, South Dakot:l A rh'1S:lS and New York, that have dealt with 



For purposes of analysis, the Court will focus on the law set forth by other jurisdictions 

that have found that once a patient terminates treatment and decides to leave against medical 

advice, his or her status as a patient ceases along with the health care provider's duty of care. See 

Collins v. HCA Health Servs. of Tenn., 517 S. W.3d 84, 92. These same principles have been 

affmned in other jurisdictions as well. 

In Collins, a hospital patient who was admitted for medical treatment demanded to leave 

against medical advice. The hospital allowed the patient to leave, once they signed the Against 

Medical Advice form. While attempting to leave the hospital, the patient fell from a balcony and 

sustained injuries to her person. The patient then sued the hospital for medical negligence alleging 

that she was not safe for discharge and that the hospital should have commenced involuntary 

commitment proceedings to keep her there. The trial court disagreed with the plaintiff and entered 

summary judgement in favor of the hospital. The trial court found that the "hospital did not have 

duty to detain the patient absent a directive from the physician". The patient appealed, but the 

appellate court agreed and further held that "once a patient terminated treatment and decided to 

leave against medical advice ... her status as a patient of the hospital ceased as well as the hospital's 

general duty of care to her as a patient". 

The Collins case has numerous similarities to the present case in that the plaintiffs in both 

cases were undergoing treatment at a hospitals and subsequently decided to end treatment and 

leave against medical advice. This Plaintiff and the one in the Collins case both executed valid 

Against Medical Advice forms. Both plaintiffs were subsequently injured and both plaintiff's filed 

lawsuits against their medical providers alleging that they failed in their duty to protect the patient 

by not forcing them to get the medical care they still needed at the time of discharge. This court 

opines that the plaintiff in the present case, just like the p~ai?tiff inthe Collins case, left the hospital 
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against medical advice and like the plaintiff in Collins, when Plaintiff Kruse left Raleigh General 

Hospital, against medical advice, on June 19, 2009, her status as a patient of the Defendant was 

terminated as was Defendant's duty of care to Plaintiff as a patient. 

This Court also finds that it would be against public policy to find that a properly executed 

Against Medical Advice form is essentially useless in accomplishing what it purports to 

accomplish. If Against Medical Advice forms were blatantly disregarded by the courts, there 

would be absolutely no protection afforded to physicians and hospitals who lack the ability to 

provide services to persons who refuse treatment. Medical professionals cannot force patients, 

especially patients who have the cognitive ability to make independent decisions, to accept medical 

care if they do not want to participate in that care. In this case, we have a document executed by 

the Plaintiff as evidenced by her signature at the end of the document. This document clearly 

states that if the Plaintiff signs out against medical advice, that she is acknowledging and accepting 

all of the risks associated with that decision. The document goes on to state that she releases the 

facility, and all medical providers, from all liability and responsibility for the ill effects that may 

result from the discontinuance of treatment. She is acknowledging the risk that she is taking by 

signing out against medical advice and by signing that document, she states that she understands 

what she is doing. 

The Court also believes it is worth noting in this case that the plaintiff has never alleged 

the Defendant is guilty of medical malpractice or medical negligence by way of his actual 

treatment of the patient while she was under his care prior to, during or immediately after the 

operation. The only thing the Plaintiff alleges is that the Defendant failed to track her down, after 

she left the hospital against medical advice, to warn her and to insist that she get follow up care. 
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her a continuing duty for follow up care once she signed the document stating she released the 

facility, and all medical care providers, of any liability that may result from her leaving the facility 

against medical advice. To the contrary, she fully acknowledged the possible dangers of leaving 

against medical advice AND she agreed to release the Defendant, and all medical care providers, 

from any liability relating to her decision to leave the facility. 

WHEREFORE, in applying the same analysis that other jurisdictions have applied, on the 

issue of what effect a Leaving the Hospital Against Medical Advice form has on the duty of a 

physician or hospital to continue to provide care after the patient/provider relationship is severed 

by the patient, this Court finds that the patient/doctor relationship between Plaintiff and Defendant, 

as well as the relationship between the facility and patient, effectively ended the day that the 

Plaintiff left the hospital against medical advice. Further, if the patient/doctor relationship ended 

in this case when the Plaintiff signed herself out of the hospital against medical advice, then any 

duty that the Defendant owed the Plaintiff, to provide follow up care, also ended when the Plaintiff 

made that decision to leave the hospital against medical advice. 

It is therefore ADJUDGED and ORDERED: 

1. That the Defendant's Motion for Summary Judgment is GRANTED. 

2. That this matter is ordered DISMISSED and STRICKEN from the docket. 

3. That the Circuit Clerk,Jrovide certified copies of this Order to all Counsel of Record. 

/) r/ COPIES TO ALL LAWY 
Dated this the -f:!- day of April, 2018. 

ENTER: 

_= ___ ~c~c~c __ , .. '-=c._'- Remove--From- Docke&=t -=--=:.~ 
8y Order of JAH 


