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QUESTION PRESENTED 

Whether Petitioners are entitled to a writ of prohibition dismissing the claims for negligence 

and negligent infliction of emotional distress when neither consideration of developing common 

law surrounding recovery for emotional injuries nor an examination of facts as would be revealed 

through discovery has occurred to determine whether a close relationship existed betw·een 

Respondent and the victim and w·hether the negligence claim is duplicative? 

ST A TEMENT OF THE CASE 

On July 28,2016, mine foreman Ronald "Boone" Miller, employee of Petitioners, directed 

Respondent Charles Blankenship to repair the guarding at the No.3 shaft pump installation located 

at Spartan Mining Company, LLC; Maxxim Shared Services, LLC; and ANR, Inc.'s Road Fork 

#51 mine. (Complaint (hereinafter "Comp."),'; 28 at Appendix (hereinafter "Appx." at p. 21)). Mr. 

Miller directed Mr. Blankenship that the repair needed to get done soon, so as to avoid a citation 

from an inspector. (Id.). On the morning of July 29, 2016, Mr. Blankenship enlisted a friend and 

fellow coal miner, Donald Workman, to aid him in repairing the loose guarding. (Comp. ~ 29, Appx. 

at p. 21). Despite not having welding certifications or similar work experience, Mr. Blankenship 

and Mr. Workman set out to repair the guarding, at the insistence of their superiors. (Id.). 

Before setting out to repair the guarding, Mr. Blankenship went to obtain his gas detector, 

which he discovered had gone missing from his office. (Comp. ~ 30, Appx. at p. 21). Because of 

this, Mr. Blankenship grabbed an older model gas detector, for which Mr. Blankenship had not 

been provided training for several years. (Comp. ~ 30, Appx. at pp. 21 - 22). Furthern1ore, Mr. 

Blankenship could not verify whether the device had been calibrated and \vas in proper working 

order. (Com. ~ 30, Appx. at p. 22). Neveliheless, on July 29, 2016, at approximately 11 :00 a.m., 

Mr. Blankenship and Mr. Workman traveled to the Rt. 16 No.3 shaft to repair the guarding, in 



accordance with the mine foreman's directive. (Comp. ~ 31, Appx. at p. 22). 

Because Mr. Blankenship had never been directed by Alpha, Maxxim, or Spartan to conduct 

a probe reading dmvn inside of a shaft, Mr. Blankenship conducted a gas test at eye level. (Id.). 

Later, after Mr. Blankenship had stepped aW'ay and while Mr. Workman was still working on the 

repairs, Mr. Blankenship heard a "jet engine" sound coming from the shaft. (Comp. ~ 34, Appx. at 

p. 23). Mr. Blankenship observed his fdlmv coal miner being violently hurled at least fifteen feet 

into the air. (Id.). Mr. Blankenship observed Mr. Workman in extreme agony and screaming for 

help. (Comp. ~ 35, Appx. at p. 23). Mr. Blankenship attempted to aid him by removing his watch 

and gloves, and by doing so pulled the burned and melted flesh from Mr. Workman's hands. (Comp. 

~ 35, Appx. at pp. 23 - 24). Mr. Workman subsequently died as a result of his injuries. (Comp. ~ 

36, Appx. at p. 24). 

On June 21,2018, Respondent filed his complaint in this action. Therein Respondent alleged 

various counts as follows: Count I - Negligence (Maxxim Shared Services, LLC, and ANR, Inc.); 

Count II - Negligent Infliction of Emotional Distress (Maxxim Shared Services, LLC, and ANR, 

Inc.); and Count III - Wrongful Termination in Contravention of Substantial Public Policies 

(Spartan Mining Company, LLC). (Appx. at pp. 9 - 39). 

On August 16, 2018, Petitioners filed "Defendants' Rule 12(b)(6) Motion to Dismiss 

Plaintiffs Complaint." (Appx. at pp. 40 - 45). Therein Petitioners asserted that Respondent failed 

to state a claim upon which relief may be granted, citing an insufficient relation between the 

Respondent and the injury victim, Mr. Workman. Petitioners also asserted, as an unsupported 

afterthought, that Count I - Negligence, should also be dismissed, despite not citing any reason 

whatsoever justifying dismissal. 
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Respondent filed "Plaintiffs Response in Opposition to Defendant ANR, Inc. and Maxxim 

Shared Services, LLC's Motion to Dismiss." (Appx. at pp. 48 - 55). Respondent argued that the 

purpose of the close relationship requirement has not been frustrated due to the friendship and co

working relationship betw'een Mr. Blankenship and Mr. Workman. Respondent further argued that 

the close relationship requirement may be extended to those with a functional and emotional 

equivalent to a family relationship. 

Petitioners replied by filing a "Reply in Support of Defendants' Rule 12(b)(6) Motion to 

Dismiss Plaintiffs Complaint." (Appx. at pp. 56 - 60). Petitioners asserted that the rulings of the 

West Virginia Supreme Court of Appeals \vere mandatory and Respondent did not have a close 

relationship with the victim. FUliher argument was made that the negligence claim was duplicative. 

On March 6, 2019, the Circuit Court of Wyoming County, West Virginia issued an "Order 

Denying Motion to Dismiss." (Appx. at pp. 1 - 6). The Circuit Court, quoting the West Virginia 

Supreme Court of Appeals, determined that "[ c ]learly, a plaintiff who witnesses a closely related 

person severely injured or killed by the negligence of another will experience a more profound and 

emotional trauma than a plaintiff who has no relationship with the injury victim." (Order Denying 

Motion to Dismiss (hereinafter "Order") 'Il 6, Appx. at p. 4). The Circuit COUli further concluded 

that the existence of a close relationship proves "that the victim is not a 'mere bystander with no 

significant relationship,' but is someone who will actually suffer a 'profound, systemic mental and 

emotional effect. '" (Order ~ 7, Appx. at p. 5). 

The Circuit Court set fOlih the circumstances pled in the Complaint that demonstrated that 

Respondent was not a mere bystander with no significant relationship to the victim. Mr. 

Blankenship and Mr. Workman were friends who worked an exceptionally dangerous occupation 

that has caused the death of many miners resulting from the large disasters and tragedies in the 
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occupation. (Order'll 8 - 'II 9, Appx. at p. 5). "Coal miners work closely together in the face of this 

danger, in a role of support and care for each other. .. thus making it false and against reason to 

characterize Mr. Blankenship as a 'mere bystander. '" (Order'll 10 - 'II 11, Appx. at p. 5). 

Petitioners' Motion to Dismiss \vas denied on the basis that the close relationship 

requirement was adequately pled as "coal miners are not only co-workers, but also members of a 

close-knit coal mining 'family' that transcends blood ties. The functional relationship of the parties 

is just as, if not more important than their biological or legal relationship." (Order'll 13 - 'II 14, Appx. 

at p. 5). Further, the Circuit Court concluded that strictly requiring a blood or marital relation is 

overinclusive, allowing recovery whether or not the biologically linked parties are close, and 

underinclusive, arbitrarily denying justice \V·hen a functionally close relationship exists. (Order'll 

15, Appx. at p. 6). 

The Circuit Court determined that the negligence claim under Count I \vas properly pled 

and Peitioners offered no reason to dismiss the claim. (Order ~ 17, Appx. at p. 6). Thus, both the 

negligent infliction of emotional distress claim and the negligence claim were adequately pled. 

(Order'll 17(2), Appx. at p. 6). 

Petitioners filed a Verfied Petition for Writ of Prohibition asserting that the Circuit Court 

committed clear legal error in denying Petitioners' Motion to Dismiss. Petitioners assert that 

Respondent did not meet the closely related requirement to recover damages for negligent infliction 

of emotional distress. Additionally, Petitioners asserted this same argument in suppOli of dismissal 

of the negligence claim and indicated that the claim was duplicative. 

For the reasons set forth herein, Respondent contends that the Complaint asserts sufficient 

facts on its face to establish proof of claims for negligence, negligent infliction of emotional 
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distress, and wrongful termination in contravention of substantial public policies. Accordingly, the 

Petitioners' Writ of Prohibition should be denied. 

SUMMARY OF ARGUMENT 

Petitioners' writ of prohibition merits refusal. Initially, a \vrit of prohibition should not issue 

to reverse a denial of a motion to dismiss. The posture of the case at this point is insufficient to 

determine whether the ever-evolving law surrounding recovery for emotional distress should extend 

to the tragic, heart-wrenching, and debilitating injuries suffered by Charles Blankenship. His claims 

are not spurious as is evident from the allegations of the Complaint. Secondly, this Court has 

continued to expand and refine claims for emotional distress. Respondent should be able to develop 

his case so the Circuit Court can determine whether the "closely related" requirement would be 

frustrated by allowing recovery to a friend and co-worker of the victim. Thirdly, the Circuit Court 

and possibly this Court should have the opportunity to determine whether "closely related" 

requirement may be extended to those with a functional and emotional equivalent to a family 

relationship. Finally, Respondent's claims for damages resulting from negligence and those 

resulting from negligent infliction of emotional distress are not duplicative. 

For these reasons, Respondent respectfully requests that the Petition for Writ of Prohibition 

be denied. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Writ of Prohibition filed by Petitioners is improper, frivolous, and does not merit oral 

argument under Rule 18(a)(2) of the West Virginia Rules of Appellate Procedure. If this Court 

deems the matter proper for consideration, based upon the asser1ions set forth in Petitioners' writ, 

Respondent requests oral argument under Rule 19. 
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ARGUMENT 

I. PROHIBITION IS NOT A PROPER REMEDY FOR A DENIAL OF A MOTION TO 
DISMISS. 

It is well established that "(t)he extraordinary remedy of VvTit of prohibition is to be used 

sparingly. It will only issue where the trial court has no jurisdiction or having such jurisdiction 

exceeds its legitimate pm,vers." State ex rei. Almondv. A1urkensky, 238 W.Va. 289 (2016) (emphasis 

added). "The Supreme Court of Appeals \-vill use prohibition in a discretionary way to correct only 

substantial, clear-cut, legal errors plainly in contravention of a clear statutory, constitutional, or 

common law mandate which may be resolved independently of any disputed facts and only in cases 

where there is a high probability that the trial \-vill be completely reversed if the error is not corrected 

in advance." Id. 

In determining whether to enteliain and issue the writ of prohibition 
... this Court \vill examine five factors: (1) whether the party 
seeking the writ has no other adequate means, such as direct appeal, 
to obtain the desired relief; (2) whether the petitioner will be 
damaged or prejudiced in a \vay that is not correctable on appeal; (3) 
whether the lower tribunal's order is clearly erroneous as a matter of 
law; (4) whether the lower tribunal's order is an oft repeated error or 
manifests persistent disregard for either procedural or substantive 
law; and (5) \V'hether the low'er tribunal's order raises new and 
important problems or issues of law of first impression. These 
factors are general guidelines that serve as a useful starting point for 
determining whether a discretionary writ of prohibition should 
issue. Although all five factors need not be satisfied, it is clear that 
the third factor, the existence of clear elTor as a matter of law, should 
be given substantial weight. Syl. Pt. 4, State ex reI. Hoover v. 
Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996). 

Id. at Syl. pt. 5. 

The only factor addressed by Petitioner is whether the order is clearly erroneous as a matter of law. 

Petitioner's arguments fall short of demonstrating that this factor has been satisfied. Additionally, 

Petitioners would be entitled to an appeal at the conclusion of the case if judgment was entered 
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against them and any error that may be made by the Circuit Court w'ould be correctible on appeaL 

Proceeding with this case would expose Petitioners only to the ordinary risks oflitigation and these 

ordinary risks do not justify an issuance of an extraordinary \vrit. The denial of the Motion to 

Dismiss is not an often repeated error; nor does it manifest disregard for the law'. The denial is based 

upon sound reasoning after considering the allegations of the Complaint and the applicable law. 

Finally, Respondent proposes that the law of negligent infliction of emotional distress continue to 

evolve based upon the particular, and hopefully, not often repeated facts of his claims. This request 

merits consideration, not dismissaL 

The Petition seeks a writ ordering the lower court to dismiss Respondent's claims. 

"Ordinarily the denial of a motion for failure to state a claim upon which relief can be granted made 

pursuant to TVest Virginia Rules of Civil Procedure 12(b )(6) is interlocutory and is, therefore, not 

immediately appealable." SyL pt. 2, State ex rei. Arrow Concrete Co. v. Hill, 194 W.Va. 239, 242, 

460 S.E.2d 54 (1995). 

"A motion to dismiss should be granted only \vhere 'it is clear that no relief could be granted 

under any set of facts that could be proved consistent with the allegations. '" Forshey v. Jacksoll, 

222 W. Va. 743, 749, 671 S.E.2d 748, 754 (2008) (citation omitted) (quoting l\1urphy v. Smallridge, 

196 W. Va. 35, 36,468 S.E.2d 516 (1995)). Accordingly, motions to dismiss are view'ed with 

disfavor, and this Court has expressly counseled lower courts to rarely grant such motions. Id. 

(citing John W Lodge Distrib. Co., Inc. v. Texaco, 161 W. Va. 603, 605-06, 245 S.E.2d 157, 159 

(1978)). For the purposes of a motion to dismiss, the complaint is to be construed in the light most 

favorable to the plaintiff, and its allegations are to be taken as true. Id. Viewing the motion to 

dismiss in this light, the same should be granted only if it appears beyond doubt that the plaintiff 

can prove no set of facts in support of his claim which would entitle him to relief. Id. (quoting SyL 
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pt. 3, Chapman v. Kane Tral1Sfer Co., Inc., 160 W. Va. 530, 530-31,236 S.E.2d 207,207-08 (1977) 

(citation omitted)). As Petitioners correctly state, this Court performs a de novo review' of a denial 

of a motion to dismiss. 

Thus, a court must approach both a petition for a wTit of prohibition and a motion to dismiss 

with the upmost caution. Granting Petitioners' request for a writ of prohibition would deny the 

circuit court and possibly this court from consideration of whether a recovery for damages resulting 

from negligent infliction of emotional distress should be allowed in the circumstances presented 

herein. 

II. THIS COURT SHOULD NOT GRANT THE \VRIT OF PROHIBITION, AS THE 
DENIAL OF PETITIONER'S MOTION TO DISMISS IS NOT CLEARLY 
ERRONEOUS AS A MATTER OF LA \V AS THE EMOTIONAL DISTRESS 
SUFFERED BY RESPONDENT, CHARLES BLANKENSHIP, A CO-WORKER 
AND CLOSE FRIEND OF THE VICTIM, \VAS REASONABLY FORESEEABLE. 

A. \Vest Virginia has continued to carefully broaden and refine common 
law emotional distress claims. 

Almost a century ago, the West Virginia Supreme Court of Appeals eliminated the 

requirement of physical impact for the recovery of damages for emotional distress holding that 

"wrongful and unla\vful conduct causes nervous shock or fright to another, which is folloyved by 

physical ills as a natural sequence." Syl. pt. 2, Lambert v. Bren'ster, 97 W.Va. 124, 125 S.E. 244 

(1924). The plaintiff in Lambert \vitnessed her father being assaulted and beaten and suffered a 

miscarriage. One ofthe issues addressed by the Court was '\vhether physical injuries resulting from 

fright unaccompanied by physical impact are compensable." Id. at 129. In answering in the 

affirmative, the COllli stated that "[t]o us the thought that there may be no recovery at all for physical 

injuries resulting from nervous shock simply because there has been no touching of the person 

seems strange indeed." Id. at 138. The defendant should not "be allowed to shock plaintiffs nervous 

system, any more than he should be allowed to inflict injury by physical contact." Id. at 139. 
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Despite Lambert's broad statement, t\VO decades later, physical impact was required to 

allow recovery for "emotional and mental trouble alone" suffered as a result of "nervous shock." 

Syl., Monteleone v. Coop. Transit Co., 128 W.Va. 340, 36 S.E.2d 475 (1945). The issue before the 

Court was "whether there can be a recovery for post traumatic psychoneurosis caused by nervous 

shock not caused by impact due to the failure of the defendant to exercise required care." Id. at 341. 

In Monteleone, the vehicle in which plaintiff was a passenger was struck by a loose trolley wire 

that ultimately broke the vehicle's windshield resulting in a small cut on plaintiffs face.ld. at 342-

343. The plaintiff sought damages for violent headaches and auditory hallucinations. Id. at 346. 

The Court denied recovery to the plaintiff due to "the lack of causal sequence between the 

slight cut to plaintiffs cheek suffered as a result of the impact and the extremely serious mental 

disorder without physical injury to w'hich she testified she was subjected." Id. at 352. In reaching 

this decision, the Court acknowledged three generally accepted existing principles: 

(1.) those mental disturbances that accompany or follow an 
actual physical inj ury caused by impact upon the occurrence of the 
tort; ... 

(2.) where there is no impact and no physical injury at the time, 
but a physical injury afterwards results as the causal effect of a 
nervous shock which in turn was the proximate result of the 
defendant's wrong; ... 

(3.) where there \vas no impact and no physical injury caused by 
the defendant's \vrong, but an emotional or mental disturbance is 
shown to have been the result of the defendant's intentional or 
wanton wrongful act. 

Id. at 347. 

Declining to discuss these principles in detail, except to note that they "illustrate a phase of 

the perpetual evolution of the common law in its effort to keep abreast of development and 

progress," the Court noted that the plaintiff sought damages for the emotional distress "received 
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contemporaneously with a physical impact." ld. The Court also declared its commitment to the 

decision in Lambert and recognized the development of "the theory that a person has' a legal right 

to mental tranquility.'" ld. at 351-352, See also, Heldreth v. J\1arrs, 188 W.Va. 481,jn. 7,425 

S.E.2d 157 (1992). Ultimately, the Court found no relationship between the cut on plaintiffs face 

and the mental condition, thus, denying plaintiff a recovery. ld. at 348-349. 

The continued commitment to Lambert \vas demonstrated in the context of a claim for 

damages for emotional distress resulting from a retaliatory discharge. Harless v. First Natl. Bank, 

169 W.Va. 673, 289 S.E.2d 692 (1982). The Harless Court reasoned that "the severity of the 

underlying act is utilized to support the reasonableness of the claim for emotional distress." ld. at 

689. Thus, a wrongful and deliberate discharge of any employee was thought to be "a sufficient 

indicia of intent" to allow the claim for emotional distress. ld. at 689- 690. This standard \vas later 

clarified: '''An individual may recover for the negligent infliction of emotional distress absent 

accompanying physical injury upon a showing of facts sufficient to guarantee that the emotional 

damages claim is not spurious. '" Syl. pt. 5, Rodriguez v. Consolidat iOll Coal Co., 206 W.Va. 317, 

524 S.E.2d 672 (1999), (quoting Syl. Pt. 2, Ricottilli v. Summersville Melli'! Hosp., 188 W. Va. 674, 

425 S.E.2d 629 (1992)). 

Further clarification of the right to recover occurred when an individual, who was not an 

employee of a hospital, was bitten by an AIDS-infected patient, and developed a fear of contracting 

the disease. Syl. pt. 1, Johnson v. TV Virginia Univ. Hosp., 186 W.Va. 648,413 S.E.2d 889 (1991). 

As the plaintiff was bitten, there \vas evidence of a physical injury. "In addition to the wounds 

inflicted by the bite, the appellee's physical injuries include sleeplessness, loss of appetite, and other 

physical manifestations accompanying the emotional distress suffered by the appellee." ld. at 651 
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(internal citations omitted). The plaintiff in Johnson was also diagnosed vvith post-traumatic stress 

disorder. Id. at 650. 

A decade after Harless, evolving legal theory and advances in the medical and psychiatric 

fields resulted in a precedent applicable to the present case: 

A defendant may be held liable for negligently causing a plaintiff to 
experience serious emotional distress, after the plaintiff witnesses a 
person closely related to the plaintiff suffer critical injury or death 
as a result of the defendant's negligent conduct, even though such 
distress did not result in physical injury, if the serious emotional 
distress was reasonably foreseeable. To the extent that 1\1onteleone 
·v. Co-Operative Transit Co., 128 W. Va. 340,36 S.E.2d 475 (1945), 
is inconsistent with our holding in cases of plaintiff recovery for 
negligent infliction of emotional distress, it is ovelTuled. 

Syl. pt. 1, Heldreth v. Marrs, 188 W.Va. 481, 425 S.E.2d 157 
(1992). 

The Heldreth Court considered a number of policies advanced against the allowance of a 

recovery. Id. at 485. These policies included problems with proof of emotional claims; a flood of 

litigation; and, unlimited liability. Id. The Court concluded that various safeguards existed or could 

be imposed to address these concerns. These safeguards included the advancements in medicine 

and psychiatry and the development of the development of psychiatric and diagnostic tests; the 

responsibility of courts to weed out fraudulent claims, noting the fear of increased litigation was 

not a reason to deny recovery; requiring very serious emotional distress; and, adopting factors to 

limit recovery. Id. (relying on Sinn v. Burd, 486 Pa. 146,404 A.2d 672 (Pa. 1979). 

Four days after the decision in Heldreth, the West Virginia Supreme Court of Appeals held 

"(a)n individual may recover for the negligent infliction of emotional distress absent accompanying 

physical injury upon a showing of facts sufficient to guarantee that the emotional damages claim is 

not spurious." Syl. No.2, Ricottilli v. Summersville Mem. Hosp., 188 W.Va. 674,425 S.E.2d 629 

(1992). The plaintiffs sought damages for emotional distress as a result of the failure to provide 
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timely autopsy results for their deceased daughter. The cause of their daughter's death could have 

been genetic in origin and the surviving siblings may have had the same genetic condition. Id. at 

680. Under these circumstances, the Court reasoned: 

On the record before us, we cannot conclude that the appropriate 
guarantees against spuriousness are present sufficient to warrant an 
extension of the 'dead body exception' to this case. However, \ve 
do suggest that if the record below ultimately demonstrates facts 
sufficient to guarantee that the emotional damage claim is not 
spurious, Appellant may be able to recover damages for her alleged 
emotional disturbance arising from the alleged negligence 
surrounding the autopsy and extraction of tissue samples. 
Accordingly, we hold that an individual may recover for the 
negligent infliction of emotional distress upon a showing of facts 
sufficient to guarantee that the emotional damage claim is not 
SpUrIOus. 

Id. (emphasis added). 

Further expansion of the right to recover for emotional distress caused by the negligence of 

another occurred in the context of fear of contracting a disease. Marlin v. Bill Rich Constr., 198 

W.Va. 635, 482 S.E.2d 620 (1996). The Marlin Court based its decision on the reasoning in 

Ricottilli, that is, in the absence of physical injury, "upon a shoVv'ing of facts sufficient to guarantee 

that the emotional damages claim is not spurious," an individual can be compensated for damages 

resulting from negligent infliction of emotional distress. Id. at Syl. pt. 9, Syl. pt. 10 (quoting 

Ricottilli v. Summersville 1\1em. Hosp., 188 \V.Va. 674,425 S.E.2d 629 (1992)), and Syl. pt. 11. 

The plaintiff must prove "a plaintiff must prove that he or she was actually exposed to the 

disease by the negligent conduct of the defendant, that his or her serious emotional distress was 

reasonably foreseeable, and that he or she actually suffered serious emotional distress as a direct 

result of the exposure." Id. at Syl. pt. 12. The trier of fact is trusted to evaluate the evidence: 

Serious emotional distress based upon the fear of contracting a 
disease is a question of fact to be determined by the trier of fact. It 
may proven with medical and psychiatric evidence, based on a 
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diagnosis made \vith or w'ithout physical manifestations of the 
distress; however, any physical injury resulting from the emotional 
distress is further evidence of the degree of emotional distress 
suffered. In determining 'seriousness', consideration should be 
given to whether the particular plaintiff is a 'reasonable person, 
normally constituted'. For the purposes of such consideration, a 
reasonable person is an ordinarily sensitive person and not a 
supersensitive person. 

Id. at Syl. pt. 14. 

A further refinement of Heldreth occurred when the West Virginia Supreme Court of 

Appeals clarified the circumstances in which plaintiffs could recover damages when the event 

causing the injury or death was a fire. Stump v. Ashland, Inc., 201 W.Va. 541, 499 S.E.2d 41 

(1997). If the serious injury or death to the victim is caused by a fire, the plaintiff need not be 

present at the time the fire is started, but need only be present at the fire. Id. at Syl. pt. 3. An 

explosion and resulting house fire in Stump was caused when a tanker truck filled with gasoline 

crashed into the victims home, killing the occupants. Id. at 544. Eleven family members of the 

victims brought actions for negligent infliction of emotional distress. Id. Three family members, 

who lived next door, attempted to save the victims, while the remaining family members arrived at 

the house \vhile the fire was still burning. Id. at 545. Thus, rather than strictly apply the 

requirements set forth in Heldreth, the Court analyzed the underlying purpose of those requirements 

and fashioned a corollary. 

Petitioners attempt to present the common law surrounding negligent infliction of emotional 

distress in a conclusory manner, \vhen it is anything but. Petitioners argue that the only available 

claims for negligent infliction of emotional distress are those described in Heldreth, fear of 

contracting a disease, and the dead body exception. The United States District Court for the 

Southern District of West Virginia, Charleston Division, disagrees: 
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Defendant first asserts there is no claim for negligent infliction of 
emotional distress in West Virginia unless the plaintiff (1) actually 
w"itnessed the death or serious injury of a close relative; or (2) has a 
genuine fear of contracting a disease. This view" misstates the 
law. See, e.g., A1cClenathan v. Rhone-Poulenc, Inc., 926 F. Supp. 
1272,1275 n.4 (S.D. W. Va. 1996); Marlin v" Bill Rich Canst., Inc., 
198 W. Va. 635, 652, 482 S.E.2d 620, 637 (1996); Bramer v. 
Dotson, 190 W. Va. 200,201,437 S.E.2d 773,774 (1993); Ricottilli 
v. Summersville 1\1em. Hasp., 188 W. Va. 674, 675, 425 S.E.2d 629, 
630 (1992). Nonetheless, recovery for negligent infliction of 
emotional distress is dependent upon a showing by Plaintiffs "of 
facts sufficient to guarantee that the emotional damages claim is not 
spurious." Syl. pt. 10, A1arlin, 198 W. Va. at 638, 482 S.E.2d at 623; 
syl. pt. 2, Ricottilli, 188 W. Va. at 675, 425 S.E.2d at 630. 

Henley v. FMC Corp., 20 F.Supp.2d 974, 975 (S.D.W.Va.1998). 

Subsequently, Petitioners cite various cases, which purport to be representative of the 

applications of these three avenues of recovery; these cases are all distinguishable from the present 

action in one manner or another. First, Jones v. Sanger, while involving a mother/child relationship, 

also confirms that an individual may recover separate emotional damages resulting from negligence 

and negligent infliction of emotional distress. 204 W.Va. 333 at Syl. pt. 4. Petitioners also rely upon 

Stump, supra, \vherein the West Virginia Supreme Court of Appeals formulated a corollary to 

Heldreth when a fire was involved in the deaths. Johnson by Harper v. Hills Dept. Stores, affinns 

a cause of action exists for recovery of emotional distress damages resulting from outrageous 

conduct. 200 W.Va. 196,488 S.E.2d 47l (1997). 

The decision to deny recovery in Peters v. Small was based upon the fact that the plaintiff 

was a stranger to the victim he witnessed burning after a multi-car accident, that is, the plaintiff and 

the victim had absollltelJ'no relationship. 413 F.Supp.2d 760 (S.D.W.Va.2006). Finally, Sweat v. 

rYest Virginia, is inapplicable because a family pet died, not a person. S.D.W.Va. No. 3:16-5252, 

2016 U.S. Dist. LEXIS 177405 (Dec. 22, 2016). 
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Interestingly, Peters was cited in a case decided by The United States District Court for the 

Southern District of West Virginia, Huntington Division. Layton v. Whirlpool Corp., S.D. W.Va. 

Nos. 3:05-0473, 3:05-0503, 2007 U.S. Dist. LEXIS 96138 (Feb. 9, 2007). The plaintiffs in Layton 

sought damages for negligent infliction of emotional distress alleged to have been caused by 

defendant's negligence, which resulted in a house fire. ld. at * 19. Noting that the "claims do not 

fall vv·ithin the traditional framework of the negligent infliction of emotional harm doctrine, they do 

not fall completely out of the evolving framework either. ld. at * 22. They "were more than 

bystanders;" they feared for their lives. ld. The husband entered the home to try to extinguish the 

fire and the wife entered the home and a piece of ceiling fell near her. ld. at * 23. Neither suffered 

any physical injuries. ld. The plaintiffs were permitted to recover for their emotional damages 

"directly related to being present and entering the burning house." ld. at * 24. Mr. Blankenship \vas 

present and helped the burned victim, Mr. Workman and one must struggle to find any 

distinguishing factor between Mr. and Mrs. Layton and Mr. Blankenship. 

The history of the development of the right to recover for emotional distress demonstrates 

a number of underlying principles and guidelines. An individual has a right to emotional tranquility. 

Damage to one's emotional tranquility can be as severe and debilitating as physical injuries. In 

allowing recovery for injuries to emotional tranquility, courts must fashion a balanced legal 

framework that is not overinclusive or underinclusive. This balancing results in the application of 

objective criteria to claims. Over time, a criterion, such as the requirement of physical impact, may 

be discredited and discarded; recovery may be expanded; or, the requirements may be refined. 

These changes are the result of the response of the Imv to the changes in the society, whether those 

changes are legal, medical, psychiatric, or otherwise. 
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The West Virginia Supreme Court of Appeals recognized that recovery may be had by 

individuals for damages caused by emotional distress when the actions of the wrongdoer are 

intentional. Lambert, supra. Later, the Court reasoned that the intent of the actor to perform the act 

gave credibility to the claim for emotional damages. Harless, supra. 

Subsequently, recovery for negligent infliction of emotional distress was recognized w·hen 

the injured person suffered a physical impact. k1onteleone, supra. Recovery for fear of contracting 

a disease was deemed to be compensable. Johnson, supra. 

The physical impact rule was abandoned and replaced with the bystander rule, which 

imposed additional foreseeability requirements, including presence at the scene, a close 

relationship, and that the emotional distress be serious. Heldreth, supra. 

The "dead body exception" was expanded to include claims that \vere not spurious in a case 

where the autopsy results were delayed. Ricotlilli., supra. Fear of contracting a disease was found 

to be compensable \vithout evidence of a physical injury, again based upon evidence that the claim 

is not spurious. 1\1arlil1, supra. Also, a refinement was made to the requirement that a person 

actually view injury-causing event in circumstances \vere a fire \vas the cause of the injury. 

Presence at the fire was all that was required. Stump, supra. 

Foreseeability serves as the scales of justice ~ the more intentional the act, the more serious 

the damage, and the closer the injured party is to the act, the more justice demands compensation. 

The allegations in Respondent's Complaint set forth several indicia that his injuries were 

foreseeable and not spurious. 

0.1r. Blankenship alleges that Petitioners "negligently, recklessly, willfully and with wanton 

disregard for worker safety breached the duties they owed to 0.1r. Blankenship." (Comp. ~ 46, Appx. 

at p. 27). He further alleges that as a direct and proximate result of Petitioners' actions, he "sustained 
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severe psychiatric injuries - injuries that had physical and bodily effects - resulting from him 

having to flee for his very life from a methane explosion that was accompanied by jet-engine roars 

and a violent explosion of blue flame." (Comp. ~ 51, Appx. at pp. 28 - 29). 

These allegations, in conjunction with the remaining allegations, demonstrate that Mr. 

Blankenship was a direct victim of Petitioners' actions. Petitioners are alleged to have knowledge 

of the extreme hazard created by the conditions at the mine. (Comp. ~ 41, Appx. at p. 26). 

Petitioners "engaged in more than ordinary negligence." (Comp. ~ 48, Appx. at p. 28). Mr. 

Blankenship diagnoses included post-traumatic stress disorder and mood disorder; he also suffers 

from severe anxiety and physical problems (bodily fatigue, trouble sleeping, increased stress, 

flashbacks, tearfulness, and, tremor). (Comp. at ~~ 51 - 53, Appx. at p. 29). "[H]e remains disabled 

as a result of his work-related accident/events." (Comp. at ~ 53, Appx. at p. 29). 

Mr. Blankenship is no less deserving of justice than any other of the plaintiffs in the cases 

described herein. He and the victim had an enduring and cohesive relationship. Denying Mr. 

Blankenship justice on the basis that his friend and co-\vorker \vas not related by blood or malTiage 

harkens back to the physical impact rule. The requirement is arbitrary and unnecessary. "To strictly 

require a blood or marital relationship is overinclusive in that it allows recovery whether the 

biologically linked parties are close or not, and underinclusive in that it arbitrarily denies justice to 

those that can prove a functionally close relationship." (Order at ~ 15, Appx. at p. 6). Mr. 

Blankenship's claims are not spurious. 

B. The Denial of the Motion to Dismiss was not clearly erroneous, as the 
purpose of the "closely related" requirement has not been frustrated, 
due to the friendship and co-working relationship of Respondent and 
the victim. 

The sine qua nOll for recovery under Heldreth is no different from any other tOli -

reasonable foreseeability. Petitioner only disputes one of the factors used in evaluating the existence 
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of reasonable foreseeability, "whether the plaintiff was closely related to the injury victim." Id. at 

Syl. pt. 2. 

In Heldreth, the West Virginia Supreme Court of Appeals looked to the Supreme Court of 

Nebraska for guidance to determine the closeness of the relationship and the purpose of the 

requirement. 188. W.Va. 418,486-487,425 S.E.2d 157, 162-163 (1992). Specifically, the Court 

considered James v. Lieb, wherein the Nebraska Court stated that "medical authorities are generally 

in agreement that a mere bystander \vho has no significant relationship with the victim will not 

suffer the profound, systematic mental and emotional reaction likely to befall a close relative as a 

result of witnessing or learning of the victim's death (emphasis added). Id. quoting Lieb, 375 

N.W.2d 109 at 115. The Court fUliher reasoned that "(c)learly, a plaintiff who w'itnesses a closely 

related person severely injured or killed by the negligence of another will experience a more 

profound and emotional trauma than a plaintiff who has no relationship with the injury victim 

(emphasis added). Id. 

The Heldreth Court also considered a seminal case defining the standards of the tort of 

negligent infliction of emotional distress in Ohio. Paugh v. Hanks, 6 Ohio St.3d 72, 451 N.E.2d 

759 (1983). Paugh was discussed in Heldreth in the analysis applied to determine the degree of 

emotional distress required to walTant recovery. Heldreth, 188 W.Va. at 489-491. The Heldreth 

Court recognized that in rejecting the requirement of a physical injury to recover for emotional 

distress damages, the Supreme Court of Ohio concluded "that the standard of 'serious' emotional 

distress \vas a more reliable safeguard." Paugh at 489-490. The distress must be "severe and 

debilitating" and of such a nature that "a reasonable person, nOlmally constituted, would be unable 

to cope adequately with the mental distress engendered by the circumstances of the case." Heldreth 

at 490 (quoting Paugh, 451 N.E.2d at 765). "Serious emotional distress can be as severe and 
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debilitating as physical injury and is no less deserving of redress." !d. Summarizing the analysis of 

Paugh and other persuasive authorities, the Heldreth Court stated: 

We believe that the points made by the Supreme Court of Ohio in 
Paugh v. Hanks cannot be overlooked. Serious emotional distress 
which results from witnessing a closely related person critically 
injured or killed can be, in some cases, as debilitating and as severe 
as a physical injury. More importantly, serious emotional distress 
can be diagnosed even in the absence of any physical manifestation, 
and can be proven with medical and psychiatric evidence. 
Furthermore, any physical injury resulting from the emotional 
distress is further evidence of the degree of emotional distress 
suffered. Paugh v. Hanks, 451 N.E.2d at 765. 

Id. at 490. 

The Paugh Court also set fOlih a number of factors to take into consideration \vhen 

detennining \vhether the emotional injury was reasonably foreseeable. Those factors include: 1. 

Proximity to the location of the action; 2. Whether the shock resulted from an emotional impact 

from sensory and contemporaneous observance of the accident; and, 3. "Whether the plaintiff and 

victim (if any) were closely related, as contrasted \vith an absence of any relationship or the 

presence of only a distant relationship. Dillon v. Legg supra, at 740-741." Paugh at 79. In 

delineating these factors the Paugh Court clarified that they were only factors to be considered, not 

requirements: 

These factors are by no means exclusive, and the mere failure of a 
plaintiff to satisfy all of them should not preclude an aggrieved party 
from recovery. Thus, the tenn 'factors' should be underscored to 
alleviate any misconception that such factors are requirements. The 
purpose of these factors is to assist and guide the determination of 
whether the serious emotional injury was reasonably foreseeable to 
the defendant at the time the accident (which precipitated the cause 
of action) took place. 

Id. 
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The Paugh Court specifically stated: '\ve believe that a strict blood relationship between the 

accident victim and the plaintiff-bystander is not necessarily required." Id. at 80. Further, The 

Paugh Court concluded "the determination of both seriousness and reasonable foreseeability must 

be accomplished on a case-by-case basis." Id. 

The purpose evident in the rulings of both the Nebraska court in James v. Lieb, the Ohio 

court in Paugh, and the Heldreth Court is that the close relationship is required to prove that the 

victim is not a "mere bystander with no significant relationship" or "a distant relationship," but is 

someone who \vill actually suffer a "profound, systematic mental and emotional effect." Id. To 

answer Petitioner's questions, yes, if neighbors, friends, co-workers, or colleagues have 

relationships that are functionally equivalent to a relationship by blood or marnage, the non

victim's right to emotional tranquility should be protected. 

Here, Mr. Blankenship and Mr. Workman were friends and fellow coal miners. (Comp. ~ 

63, Appx. at p. 31). Coal mining is an exceptionally dangerous occupation, fraught with large 

disasters and tragedies that have caused the death of many miners, and specifically in the state of 

West Virginia. (Comp. ~ 61, Appx. at p. 31). Coal miners work closely together in the face of this 

danger, in a role of suppOli and care for each other. Mr. Blankenship \vas not only a fellow coal 

miner, but also a friend ofMr. Workman's, thus making it false and against reason to characterize 

Mr. Blankenship as a "mere bystander." (Comp. ~ 63, Appx. at p. 31). Additionally, Mr. 

Blankenship has clearly suffered "profound, systematic mental and emotional reaction," as 

evidenced by his diagnoses ofPTSD and mood disorder. (Comp. ~ 52, Appx. at p. 29). 

No precedent exists in West Virginia recognizing the type of close relationship between Mr. 

Blankenship and Mr. Workman as satisfying the "closely related" requirement under Heldreth, 

however, "this jurisprudential absence does not, alone, foreclose our recognition of such a claim. 
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As previously stated, ... a lack of precedent--standing alone--is an insufficient reason to deny a 

cause of action." Farley v. Sartin, 195 W. Va. 671,682,466 S.E.2d 522, 533 (1995) (footnote 

omitted)." Kessel v. Leavitt, 204 W.Va. 95, 130, 511 S.E.2d 720 (1998). 

The current posture of this case also militates against granting the writ. The issue of whether 

the close relationship entitles Mr. Blankenship to recovery "is not an abstract question of law" that 

"can be answ'ered w'ithout exacting scrutiny of the facts of this case." Atchison, T. & s. F. R. Co. v. 

Buell, 480 U.S. 557, 568, 107 S.Ct. 1410, 94 L.Ed.2d 563 (1987). "Jurisprudence gains guidance 

from common law developments" and "whether one can recover for emotional injury might rest on 

a variety of subtle and intricate distinctions related to the nature of the injury and the character of 

the tortious activity." Id The record at this stage of the proceedings does not set f01ih all the facts 

from \vhich a decision as to Mr. Blankenship's right to recovery can be determined. Id at 570. 

"As for public policy, the strongest policy which appeals to us is that fundamental theory of 

the common law that for every wrong there should be a remedy. While we are at all times eager to 

discourage merely vexatious litigation, we are not less concerned \vith providing redress for injuries 

resulting from defendant's t01iS." Lambert v. Brewster, 97 W.Va. 124, 138, 125 S.E. 244 (1924). 

Because of the relationship between friends and fellow miners, the "close relationship" 

requirement is adequately met on the face of the Complaint, the Petitioner's Writ should be denied. 

C. The "closely related" requirement may be extended to those with a 
functional and emotional equivalent to a family relationship. 

In some states, there exists a trend in the law allowing recovery for plaintiffs with a 

relationship to the victim "that was functionally and emotionally equivalent to being nuclear family 

members," rather than strictly marital or familial relations. Christopher P. Guzelian, Liability & 

Fear, 65 Ohio St. L.J. 713, 784-785 (2004). In Haw'aii, the Supreme COUli allmved a plaintifhvho 

observed an injury to his step-grandmother to recover because of the paliiculariy strong and 
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extended ties of Haw"aiian families, stating "neither should the absence of a blood relationship 

between the victim and plaintiff-w"itness foreclose recovery." Leong v. Takasaki, 520 P.2d 758, 

765-66,55 Haw. 398,410 (1974). In New Hampshire, the Supreme Court allovved a fiancee of the 

injured person to recover, stating "to foreclose (an unmarried cohabitant) from making a claim 

based upon emotional harm because her relationship with the injured person does not carry a 

particular label is to work a potential injustice." Graves v. Estabrook, 818 A.2d 1255, 1261, 149 

N.H. 202, 209 (2003) (quoting Dunphy v. Gregor, 642 A.2d 372, 378 (N.J. 1994)). 

The Tennessee Supreme Court determined that the existence of a marital or familial 

relationship was not necessary for recovery of damages for negligent infliction of emotional 

distress. LOllrcey v. Estate of Scarlett, 146 S.W.3d 48 (Tenn. 2004). The COUli recognized that 

relationships "which have no special legal sanction or consanguineal affinity" can be "as genuine 

and deep as those of parent, child, sibling, or spouse." Id. at 54 citing Howard H. Kestin, The 

Bvstander's Cause of Action for Emotional Injury: Reflections on the Relational Eli!Zibility 

Standard, 26 Seton Hall L. Rev. 512, 526-27 (1996). 

In fact, the Federal Employers' Liability Act (FELA) permits recovery of damages for 

negligent infliction of emotional distress in factual circumstances similar to the present case. 

Conrail v. Gottshall, 512 U.S. 532, 114 S.Ct. 2396, 129 L.Ed.2d 427 (1994). In that case, a co

worker of one of the respondents suffered a heart attack caused by unsafe \vorking conditions. Id. 

at 535-536. As in the present case, the workers were under a time pressure. Id. at 535. During the 

work, a co-worker and longtime friend of the respondent collapsed. Id. at 536. He \vas revived with 

a cold compress, but the crew supervisor ordered the workers to return to work. Id. The co-w·orker 

then collapsed again, having suffered a heari attack, and died even though the respondent performed 

CPR for foriy minutes. Id. The \vorkers were ordered to return to work while the decedent's body 
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\vas covered ","ith a sheet awaiting the arrival of the coroner. Id. The coroner detennined the cause 

of death \vas a heart attack caused by heat, humidity, and exertion. !d. 

The United States Supreme Court adopted a "zone of danger" standard for recovery under 

the FELA. Id. at 554-555. "Under this test, a worker within the zone of danger of physical impact 

will be able to recover for emotional injury caused by fear of physical injury to himself, whereas a 

worker outside the zone will not." Id. at 556. This standard was detennined to be consistent with 

the purpose of the FELA to provide compensation for injuries sustained ","hile perfonning 

dangerous \vork in the railroad industry. Id. at 555 (See also, Vance v. Conso!. Rail Corp., 73 Ohio 

St.3d 222, 230, 1995-0hio-134, 652 N .E.2d 776 eWe find, through the evidence he presented at 

trial, that plaintiff \vas placed in immediate risk of physical impact by Conrail's negligence, so that 

the zone of danger test \vas satisfied. In paJ1icular, plaintiff testified that important safety devices 

were denied to him ... ")). The zone of danger test was rejected in Heldreth, however, presence in 

the zone of danger is another indicia that the claim is not spurious. 

Here, to limit Respondent's recovery unless he fits a "paJ1icular label" \'lill indeed '''vork a 

potential injustice." As other jurisdictions have shown, the technical relation of the plaintiff and the 

injury victim should not be considered alone, because context matters. Just as in Hawaii, where 

extended families have particularly strong ties, in West Virginia, coal miners are not only co-

workers. but also members of a close-knit coal mining "familv" that transcends "blood ties." , ~ . 
(Comp. ~ 61, Appx. at p. 31). The functional relationship of the paJ1ies is just as, if not more 

important than their biological or legal relationship. Mr. Blankenship and Mr. Workman are 

functional "brothers" in their shared profession of coal mining, which has its own unique trials and 

tribulations as compared to other occupations, causing a deeper and more everlasting bond betw"een 

fellow miners, one that in some instances "may run even thicker than blood." (Id.). 
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The Complaint is sufficient to survive a Motion to Dismiss, and any factual arguments, i.e. 

whether or not there is a close relationship, should be reserved for the trier of fact at the appropriate 

time. Accordingly, Respondent has adequately pled negligence and more specifically, negligent 

infliction of emotional distress under Rule 8 of the West Virginia Rules of Civil Procedure. 

Therefore, this court should not grant the vvrit of prohibition, as the denial of Petitioners' Motion to 

Dismiss is not clearly erroneous as a matter of law. 

Because of this, Plaintiff has adequately met his burden and Defendants' motion should be 

dismissed. In the alternative, this Court may also grant leave, as it deems fit, to cure and amend any 

matter in this litigation 

III. RESPONDENT'S NEGLIGENCE CLAIM IS NOT DUPLICATIVE OF THE 
CLAIM FOR NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS. 

Petitioner's argument consists of conclusory assertions that Respondent's general 

negligence claim is duplicative of his negligent infliction of emotional distress claim as it seeks the 

same relief for the same conduct. This is simply incorrect. 

The general negligence claim alleges that the Petitioners "negligently, recklessly, willfully 

and with wanton disregard for worker safety breached the duties they owed to Mr. Blankenship." 

(Comp. at ~ 46, Appx. at p. 27). Respondent alleges that he is entitled to punitive damages as a 

result of Petitioners' actions. (Comp. at ~ 47, Appx. at p. 27 - 28). Petitioners never address these 

allegations. 

Respondent further alleges that as a direct and proximate result of Petitioners' actions, he 

"sustained severe psychiatric injuries - injuries that had physical and bodily effects - resulting from 

him having to flee for his very life from a methane explosion that was accompanied by jet-engine 

roars and a violent explosion of blue flame." (Comp. at ,; 51, Appx. at pp. 28 - 29). Finally, 

Respondent seeks "compensatory damages, in an amount determined by a jury according to the 
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laws of the State of West Virginia, including damages (1) for pain, suffering, mental anguish, 

emotional distress, and (2) for a diminished capacity to enjoy life." (Appx., p. 35). 

A claim for damages for negligent infliction of emotional distress can exist in addition to a 

claim for damages resulting from negligence and these claims are not duplicative. Syl. pt. 4, Stump 

v. Ashland, Inc., 201 W.Va. 541,499 S.E.2d 41 (1997). Additionally, both compensatory and 

punitive damages may be aw·arded. Id. at Syl. pt. 5. 

Thus, Mr. Blankenship seeks compensation for emotional damages and the physical effects 

that he suffered as a result of Petitioners' wrongful actions and seeks damages for the negligent 

infliction of emotional distress caused by the injuries and death of his functionally equivalent 

brother, Mr. Workman. 

Accordingly, Respondents respectfully request that this Honorable Court deny Petitioners' 

requested relief. There has been no showing sufficient to establish that a writ of prohibition is 

proper, nor has there been any tangible shmving of prejudice. 

CONCLUSION 

Wherefore, based upon the foregoing, Respondent Charles Blankenship respectfully prays 

that the Supreme Court of Appeals of West Virginia deny Petitioners' Writ of Prohibition. 

(#7 )6 
Amanda J. aylor (#11635) 
The Law Office of Stephen P. New 
114 Main Street 
Beckley, West Virginia 25801 
(304) 250-6017 

Respectfully submitted, 

RESPONDENT CHARLES BLANKENSHIP 
by counsel, 
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