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I. STATEMENT OF THE CASE 

Respondent's former employer and supervisor appeal from the Circuit's Court denial of 

their motions for summary judgment. Petitioners seek not only to overturn the lower court's 

rulings relating to qualified immunity but also to overturn each of the lower court's rulings on 

summary judgment. Only those issues relating to the applicability of qualified immunity are the 

proper subject for this appeal, and Petitioners' attempt to appeal issues beyond those qualified 

immunity issues is procedurally improper. Because numerous issues of genuine fact exist, 

Petitioner Thompson cannot sustain her burden of showing that she is entitled to immunity as a 

matter of law as against any claims asserted by Respondent, and this Court should affirm the 

decision of the Circuit Court below denying her motion for summary judgment on the issues of 

statutory and qualified immunity. 

Procedural Background 

Respondent filed the underlying action against his former employer, Petitioner Cabell 

County Commission, and against his former immediate supervisor, Petitioner Beth Thompson, 

asserting claims for violations of the West Virginia Whistle-blower Law, false imprisonment and 

intentional infliction of emotional distress. App. at 000001-000010. The Circuit Court twice 

heard and denied Petitioners' motions for summary judgment brought to dismiss these claims.' 

App. at 000556-000571; 001481-001492. Following this most recent denial, Petitioners moved 

to stay the case pending appeal of the statutory and qualified immunity issues relating Petitioner 

Thompson discussed herein. App. at 001493-001498. However, instead of confining this appeal 

I The Circuit Court held a hearing on Petitioners' first Motion for Summary Judgment on October 23,2017, wherein 
the Court denied the Motion for Summary Judgment and requested proposed orders from the parties. App. at 
000556-000571. Subsequently, a continuance of the initial trial date and extension of the discovery period was 
granted on by the Circuit Court for reasons unrelated to Petitioners' first Motion for Summary Judgment. Thereafter, 
Petitioners filed their Renewed and Supplemental Motion for Summary Judgment, App. at 000585-001417, which 
was granted in part and denied in part by virtue of the Circuit Court's April 6, 2018 Order Denying Plaintiffs 
Motion to Strike and Granting in Part and Denying in Part Defendants' Renewed and Supplemental Motion for 
Summary Judgment. App. at 001481-001492. The April 6, 2018 Order formed the basis for the instant appeal. 

1 



to those limited issues for which Petitioners were properly granted an interlocutory appeal, 

Petitioners improperly seek to have this Court address all of the adverse rulings against them as 

set forth in the Circuit Court's most recent order denying their motions for summary judgment. 

As discussed below, because four out of five of the Petitioners' Assignments of Error are not 

properly before this Court on appeal, this Court should only consider whether Petitioner 

Thompson is entitled to statutory or qualified immunity. 

Factual Background 

Respondent was employed for eleven years as an IT specialist with the Cabell County 

Commission. App. at 000463. In July 2015, Petitioner Cabell County Commission voted 

unanimously to promote Respondent to its IT Director position. App. at 000484. At the same 

time, Petitioner Thompson was hired as County Administrator for Cabell County and became 

Respondent's immediate supervisor. App. at 000471. Respondent's personnel file shows that he 

received no complaints, negative evaluations, or any form of progressive discipline during his 

eleven-year employment tenure. App. at 000472. During the fifteen months Petitioner Thompson 

supervised Respondent, she never met with him to address any specific job problems or 

concerns. App. at 000473. On Monday, September 19, 2016, Petitioner Thompson met with 

Respondent and notified him that he was being fired. App. at 000467; 000469. No reasons were 

given to Respondent for this firing. App. at 000469. 

1. Respondent's Identification of Data Back-Up Problems 

Soon after his appointment as the Cabell County Commission IT Director, Respondent 

sent an email to Petitioner Thompson explaining that there were serious deficiencies within the 

Commission's electronic data backup systems. App. at 000474. Specifically, Respondent notified 

Petitioner Thompson that without better backup capabilities, there could be a significant loss of 
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financial data in the event of a system crash. App. at 000475. On July 23, 2015, Respondent 

presented Ms. Thompson with a proposal from Alpha Technologies that was aimed to remediate 

these serious backup deficiencies. App. at 000476. However, Petitioner Thompson and the 

Cabell County Commission rejected this proposal citing budgetary constraints. App. at 000477. 

2. Respondent's Reports of Waste 

On August 31, 2016, the AP 1 server, which housed all of the Cabell County Clerk's 

financial data, crashed. App. at 000490. The cause of this crash remains unknown today. App. at 

000478. Because of this crash, important Cabell County electronic financial data, including 

budget, payroll, and accounts payable for the period of December 2014 to August 31, 2016 were 

lost. App. at 000490. This event resulted in a substantial loss of county resources and was 

considered catastrophic. App. at 000505. 

When this crash occurred, the Cabell County Commission was being sued by several 

agencies, including County Clerk, Karen Cole, relating to budget issues. App. at 00050l. On 

September 7, 2016, attorney Ancil Ramey, who represented the Cabell County Commission in 

the budget litigation, sent an email to attorney Michael Walker, who represented County Clerk 

Karen Cole, stating that Ms. Cole had been responsible for causing the crash. App. at 000503-

000504. 

Despite this attempt by the Commission's attorney to blame the crash and loss of data on 

another agency, Respondent immediately and truthfully reported to his supervisor, Petitioner 

Thompson, that the loss of data which occurred from the August 31, 2016 crash was attributable 

to the Commission's failure to procure the additional backup capabilities as he had 

recommended. App. at 000507. Respondent initially made this report to Ms. Thompson on the 

day that the crash occurred. App. at 000507. Respondent communicated this same report to Ms. 
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Thompson and to other county officials over the following weeks. See Teresa Powell Affidavit, 

App. at 000491-000493. 

Petitioners have specifically admitted that Respondent made this report to Petitioner 

Thompson through responses to requests for admissions: 

REQUEST NO. 23: After August 31, 2016, Plaintiff Joseph Whitt reported to 
Defendant Thompson that the loss of county electronically stored financial data 
that had occurred on or about August 31, 2016 was due to the Commission's prior 
failure to address deficiencies in the Commission's information technology 
systems that arose from the lack of adequate backup capabilities to prevent a loss 
of such data in the event of a system failure. 

RESPONSE: Admit. 

App. at 000513-000514. Petitioners have also specifically admitted that such reports were made 

to the Commission: 

REQUEST NO. 22: After August 31, 2016, Plaintiff Joseph Whitt reported to the 
Commission that the loss of county electronically stored financial data that had 
occurred on or about August 31, 2016 was due to the Commission's prior failure to 
address deficiencies in the Commission's information technology systems that 
arose from the lack of adequate backup capabilities to prevent a loss of such data 
in the event of a system failure. 

RESPONSE: Defendant admits Plaintiff blamed the lack of adequate backup 
capabilities could have prevented the loss. Defendants deny that the lack of back 
up was due to lack of capability of the system. 

App. at 000513. 

On the morning of Friday, September 16, 2016, Petitioner Thompson convened a 

meeting of various elected county officials to address the issues arising from the August 31, 2016 

crash. App. at 000481. The persons present included, among others, Sherriff McComas, 

Prosecutor Corky Hammers, Assessor Glen "Irv" Johnson and Teresa Powell. App. at 000517-

000518. 

During the course of the September 16, 2016 meeting, questions were posed by the 
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officials present about why the loss of financial data had occurred. App. at 000517-000518. In 

response to these inquiries, Respondent stated, in the presence of Petitioner Thompson, that the 

reason the loss had occurred was because the Cabell County Commission had not procured 

additional data backup capabilities as he had recommended. App. at 000517-000518. 

Petitioner Thompson admits that she was present and overheard this report. App. at 

000481. She also admits that she soon thereafter telephoned each of the three Cabell County 

Commissioners and advised them of what had happened at the meeting and what Respondent had 

said. App. at 000464. Commissioner Nancy Cartmill ("Commissioner Cartmill") confirmed 

through her testimony that she received a call from Petitioner Thompson following the meeting 

during which Petitioner Thompson advised her of the things that Respondent had said. App. at 

000521. 

After the meeting on the morning of September 16, 2016, Respondent met individually 

with Sherriff Thomas McComas and Assessor Glen "Irv" Johnson. App. at 000524. During these 

individual meetings, Respondent showed these officials a copy of his July 2015 email to 

Petitioner Thompson demonstrating that he had recommended that the additional backup 

capabilities be acquired prior to August 31, 2016 crash. App. at 000524. 

3. The Firing of Respondent 

The decision to fire Respondent was made either on the evening of Sunday, September 

18,2016 or very early on the morning of Monday, September 19,2016, according to Petitioner 

Thompson. App. at 000461-0000462. Petitioner Thompson testified that this decision was made 

by her contacting each Commissioner individually and without the Commissioners deliberating 

among themselves or convening a formal meeting. App. at 000462. 

On the morning of Monday, September 19, 2016, Ms. Thompson began steps In 
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anticipation of firing Respondent including asking him for passwords and other information that 

would be required after he was gone. App. at 000466. During the afternoon of Monday, 

September 19, 2016, she consulted with Attorney Ancil Ramey regarding the manner in which 

this termination should be carried out. App. at 000468. At approximately 4:00 p.m., Petitioner 

Thompson went to Respondent's office and handed him a termination letter which stated: 

Dear Mr. Whitt, Please be advised that, effective immediately, 
your services are no longer needed with the Cabell County 
Commission. Please leave any county issued devices, badges, and 
keys with me as you leave today. Thank you, Beth Thompson 
County Administrator 

App. at 000436; 000469. 

Petitioner Thompson admits she had no negative encounters with Respondent at any time 

during the day of his firing. App. at 000470. She admits that Respondent was generally 

compliant in providing her with the passwords and information she requested that day. App. at 

000469. She admits that Respondent acted politely and without any hostility when she notified 

him that he was being fired. App. at 000470. Despite the absence of any improper or potentially 

hostile conduct by Respondent on the day of his firing, Petitioner Thompson sought and obtained 

the assistance of the Cabell County Sherriffs Department to carry out his firing. She testified: 

Q. But you felt it necessary to have him escorted out of the building 
by a uniformed, armed deputy, correct? 

A. Yes. 

App. at 000470. 

On the date of Respondent's termination, September 19, 2016, Deputy Sheriff Robert 

McQuaid ("Deputy McQuaid") was on duty at the Cabell County Courthouse. App. at 000531. 

Sometime during the afternoon hours of Deputy McQuaid's shift, he received a call from his 

supervisor, Sheriff Tom McComas, who advised Deputy McQuaid that the Petitioner 
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Commission would be firing one of its employees later that afternoon, that Deputy McQuaid was 

to be present during the firing, and that Deputy McQuaid was to escort the terminated employee 

from the building. App. at 000531. Later that afternoon, Deputy McQuaid, who was armed and 

in uniform, accompanied Petitioner Thompson as she went to Respondent's office to notify him 

about his firing. App. at 000532. After Respondent was allowed to gather his personal 

belongings, Deputy McQuaid escorted him from his third-floor office down an elevator to the 

first floor and out of the building until they came to where Respondent's car was parked. App. at 

000532. This humiliating exit occurred during regular county business hours and in the plain 

view of members of the public and other county employees. App. at 000532. 

II. SUMMARY OF ARGUMENT 

The Circuit Court's Order Granting in Part and Denying in Part Defendants' Renewed 

and Supplemental Motion for Summary Judgment should be affirmed by this Court for two 

reasons. First, as to the rulings below that addressed issues beyond the questions of statutory or 

qualified immunity, this Court should decline to engage in a de novo review of the Circuit 

Court's interlocutory order because such an appeal is procedurally improper. Second, as to the 

rulings below relating to the applicability of statutory or qualified immunity, material questions 

of fact remain as to whether Petitioner Thompson acted with malicious purpose, in bad faith, 

and/or in a wanton or reckless manner in carrying out Respondent's termination, and therefore, 

Petitioner Thompson is not entitled to a judgment as a matter of law on such defenses. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent believes oral argument is not necessary, principally on the grounds that the 

facts and legal arguments are adequately presented in the briefs and record on appeal, and the 
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decisional process would not be significantly aided by oral argument. W. Va. R. App. P. 

18(a)(4). 

IV. ARGUMENT 

A. Because Petitioners' Assignments of Error Nos. 1,3, and 5 constitute a procedurally 
improper attempt to appeal interlocutory rulings which are not subject to 
immediate appeal, this Court should refuse to consider the same. 

Respondent objects to Petitioners' attempt to seek appellate review on the entirety of the 

Circuit Court's denial of Petitioners' summary judgment motion. Specifically, Petitioners' 

Assignments of Error Numbers 1,3, and 5, which are addressed in Argument Sections A. and B. 

of Petitioners' Brief, are not properly before this Court. Because Argument Sections A. and B. of 

Petitioners' Brief constitute a procedurally improper attempt to appeal the non-appealable 

interlocutory decisions of the Circuit Court, Respondent has not substantively responded to those 

arguments herein. 

Of the Petitioners' five assignments of error, only one addressed in the Argument section 

of Petitioners' Brief- Assignment of Error Number 2 - is appealable based on the "collateral 

order" doctrine because it pertains to a ruling regarding the immunity of a governmental 

employee. 2 This Court lacks jurisdiction over the remaining assignments of error as they are not 

"made appealable by statute or by the West Virginia Rules of Civil Procedure, or [ ] fall within a 

jurisprudential exception." James ME. v. Carolyn M., 193 W. Va. 289,292-293,456 S.E.2d 16, 

19-20 (1995). Consequently, this Court should refuse to consider Petitioners' Assignments of 

Error Numbers 1, 3, and 5 as they are not properly before this Court. 

2 Petitioners' Assignment of Error Number 4 states that "the Circuit Court erred by denying Petitioner Thompson's 
Motion for Summary Judgment on Respondent's whistle-blower claim premised on qualified immunity." Pet'rs' Br. 
at I. However, Petitioners' Brief contains no arguments supporting Petitioner Thompson's immunity as to 
Respondent's Whistle-blower claim. Instead, Petitioners only set forth arguments regarding Petitioner Thompson's 
immunity as to Respondent's intentional infliction of emotional distress and false imprisonment claim. Pet'rs' Br. at 
30-37. Because Petitioners did not set forth any argument in support of Assignment of Error Number 4, Respondent 
has not substantively responded to the same herein. Therefore, this Court should decline to consider Assignment of 
Error Number 4 in light of Petitioners' failure to support the same. 
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It is axiomatic that, "[a] court of limited appellate jurisdiction is obliged to examine its 

own power to hear a particular case. This Court's jurisdictional authority is either endowed by 

the West Virginia Constitution or conferred by the West Virginia Legislature." Id. at Syl. Pt. 1. 

Furthermore, '" [p ]arties cannot confer jurisdiction on this Court directly or indirectly where it is 

otherwise lacking.'" Syl. Pt. 5, Erie Ins. Co. v. Dolly, 811 S.E.2d 875 (W. Va. 2018) (quoting 

Syl. Pt. 2, James ME., 193 W. Va. 289,456 S.E.2d 16). 

The general rule in West Virginia, as to which orders are appealable is found in the West 

Virginia Code: 

A party to a civil action may appeal to the Supreme Court of 
Appeals from a final judgment of any circuit court or from an order 
of any circuit court constituting a final judgment as to one or more 
but fewer than all claims or parties upon an express determination 
by the circuit court that there is no just reason for delay and upon 
an express direction for the entry of judgment as to such claims or 
parties. 

W. Va. Code § 58-5-1 (1998). In James MB. v. Carolyn M, Justice Cleckley explained why the 

Court should limit its review to final judgments: "[t]his rule, commonly referred to as the 'rule of 

finality,' is designed to prohibit 'piecemeal appellate review of trial court decisions which do not 

terminate the litigation[.]''' 193 W. Va. at 292, 456 S.E.2d at 19 (quoting us. v. Hollywood 

Motor Car Co., 458 U.S. 263,265, 102 S. Ct. 3081, 3082, 73 L. Ed. 2d 754, 756 (1982)). The 

Court has declared that "[ w ]ith rare exception, the 'finality rule' is mandatory and 

jurisdictional." James ME., 193 W. Va. at 292, 456 S.E.2d at 19. The rule "prevents the loss of 

time and money involved in piece-meal litigation and the moving party, though denied of 

immediate relief or vindication, is not prejudiced." Wilfong v. Wilfong, 156 W. Va. 754, 758-759, 

197 S.E.2d 96, 99 (1973). "'A case is final only when it terminates the litigation between the 

parties on the merits of the case and leaves nothing to be done but to enforce by execution what 
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has been determined. '" Dolly, 811 S.E.2d at 878 (quoting Syl. Pt. 2, C & 0 Motors, Inc. v. West 

Virginia Paving, Inc., 223 W. Va. 469, 677 S.E.2d 905 (2009)). 

It is equally well-established that, "an order denying a motion for summary judgment is 

merely interlocutory, leaves the case pending for trial, and is not appealable except in special 

instances in which an interlocutory order is appealable." Syl. Pt. 8, Aetna Casualty & Sur. Co. v. 

Federal Ins. Co., 148 W. Va. 160, 133 S.E.2d 770 (1963). "Exceptions to the rule of finality 

include 'interlocutory orders which are made appealable by statute or by the West Virginia Rules 

of Civil Procedure, or ... [which] fall within a jurisprudential exception' such as the 'collateral 

order' doctrine." Robinson v. Pack, 223 W. Va. 828, 832, 679 S.E.2d 660, 664 (2009) (quoting 

James M.B., 193 W. Va. at 292-93,456 S.E.2d at 19-20). 

Relevant to this case, "[a] circuit court's denial of summary judgment that is predicated 

on qualified immunity is an interlocutory ruling which is subject to immediate appeal under the 

'collateral order' doctrine." Syl. Pt. 2, Robinson, 223 W. Va. 828, 679 S.E.2d 660. For this 

reason, the Circuit Court's denial of Petitioner Thompson's statutory and qualified immunity, 

which is encompassed by Assignment of Error Number 2, is appealable and is be discussed 

further infra. 

On the other hand, the remaining assignments of error are not properly reviewable by the 

Court because they are indisputably not final judgments and they fail to meet an exception to the 

rule of finality. In fact, Petitioners acknowledge that such issues are "not technically appropriate 

for review on appeal." Pet'rs' Br. at 8-9. Nonetheless, Petitioners casually assert that the Court 

has discretion to consider such matters and merely cite to a footnote in Texas E. Transmission, 

LP v. West Virginia Dep 't of Envtl. Prot. Div. of Mining & Reclamation, 807 S.E.2d 802 (2017), 

while conveniently leaving out the language contained therein. Pet'rs' Br. at 8. Significantly, in 
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Footnote IS, this Court explained that "insofar as the Rule has been briefed by both parties, and 

[the appellee] has not objected to this issue, we will assume the Rule was raised below and will 

exercise our discretion to consider the same." Id. (emphasis added). Furthermore, in Falls v. 

Union Drilling Inc., 223 W. Va. 6S, 672 S.E.2d 204 (200S), the Court similarly emphasized that 

it will only exercise its discretion to review an "interlocutory matter" that is not "technically 

proper before us as an appeal ... when the parties involved do not object." Id. at 71, n.S, 672 

S.E.2d at 207, n.S. Thus, even in those limited circumstances where the Court decides to hear 

interlocutory matters, it only did so if all parties consented and the matters were fully briefed. 

In this case, Respondent affirmatively and strongly objects to the consideration of such 

extraneous issues on appeal, and Respondent has deliberately refrained from substantively 

briefing those issues on this appeal. Therefore, Petitioners' reliance on the footnote in Texas E. 

Transmission as their sole basis for bringing four of their five assignments of error is plainly 

wrong. Procedurally, this case is completely inapposite to Texas E. Transmission and Falls 

wherein both parties consented to the resolution of extraneous issues and fully briefed them for 

the Court. 

Petitioners assert no valid reasons for why this Court should exercise discretion, even if it 

had such discretion, to consider issues beyond those properly on appeal. Instead, Petitioners put 

forth the curious argument that Respondent's whistle-blower claim "concerns one of the 

jurisprudential exceptions to the rule of finality-prohibition." Pet'rs' Br. at 9. Petitioners, 

however, fail to explain how the Respondent's whistle-blower claim in any way relates to 

prohibition. This matter is before the Court as a petition for appeal and not upon a writ of 

prohibition. "'Prohibition lies only to restrain inferior courts from proceedings in causes over 

which they have no jurisdiction, they are exceeding their legitimate powers and may 'not be used 

11 



as a substitute for [a petition for appeal] or certiorari.'" Syl. Pt. 3, State ex rei. Hoover v. Berger, 

199 W. Va. 12, 483 S.E.2d 12 (1996) (quoting Syl. Pt. 1, Crav.1ord v. Taylor, 138 W. Va. 207, 

75 S.E.2d 370 (1953)). To be clear, Petitioners do not-and cannot--claim that the Circuit Court 

exceeded its legitimate power to deny their summary judgment motion. Rather, Petitioners 

merely disagree with the Circuit Court's denial and ask the Court to reverse it. As such, 

Petitioners are not seeking a writ of prohibition. 

Furthermore, Petitioners make no effort to explain how the "Whistle-blower claim" itself 

relates in any way to "prohibition." Rather, they suggest, in a single sentence, that they meet 

some of the factors for consideration in prohibition. Pet'rs' Br. at 9. Their conclusory statements 

that the Circuit Court's denial was clearly erroneous, that there is no genuine issue of material 

fact, and that they have no adequate remedy at law, however, do not establish their right to seek 

prohibition, nor do they set forth why their assertions somehow bring non-appealable 

interlocutory matters within the Court's jurisdiction. 

Petitioners' inappropriate assertion of these arguments on appeal marks the third time that 

they have sought a dispositive ruling as to all of Respondent's claims. Respondent should not be 

forced to expend significant "time and money involved in piece-meal litigation," Wilfong, 156 

W. Va. at 758-759, 197 S.E.2d at 99, by having to contend with Petitioners' third, inappropriate 

stab at the proverbial apple. Moreover, granting appellate review of these interlocutory issues 

would not only be contrary to established legal standards, it would establish a dangerous 

precedent. In the future, parties unsatisfied with lower courts' denials of summary judgment--or 

any other non-appealable interlocutory order-would flood the Court with petitions for appeals. 

In sum, Petitioners are not entitled to relitigate their entire motion for summary judgment 

on appeal when there is absolutely no right for them to do so and when Respondent has 
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affirmatory objected to any such purported right. While Assignment of Error Number 2 concerns 

claims of qualified immunity, which is appealable under the "collateral order" doctrine, the 

remaining assignments of error are not "made appealable by statute or by the West Virginia 

Rules of Civil Procedure, or [] fall within a jurisprudential exception." James MB., 193 W. Va. 

at 292-293, 456 S.E.2d at 19-20. As such, the Court should refuse to entertain Petitioners' 

. Assignments of Error Numbers 1,3, and 5. 3 

B. The Circuit Court properly held that Petitioner Thompson is not entitled to 
statutory or qualified immunity from Respondent's claims for false imprisonment 
or intentional infliction of emotional distress. 

1. Petitioner Thompson is not entitled to statutory immunity because material 
questions of fact remain as to whether she acted with malicious purpose, in 
bad faith, and/or in a wanton or reckless manner in carrying out 
Respondent's termination. 

The Governmental Tort Claims and Insurance Reform Act establishes that an employee 

of a political subdivision is immune from liability from certain claims unless one of the 

following applies: 

(1) His or her acts or omissions were manifestly outside the scope of employment 
or official responsibilities; 

(2) His or her acts or omissions were with malicious purpose, in bad faith, or 
in a wanton or reckless manner; or 

(3) Liability is expressly imposed upon the employee by a provision of this code. 

W. Va. Code § 29-12A-5(b) (emphasis added). As recognized by the Circuit Court below, 

because the record contains more than enough evidence to lead a reasonable trier of fact to 

3 Respondent has not undertaken to substantively brief these assignments of error for the reasons explained above. 
However, to the extent that any response to such assignments of error would be deemed necessary, Respondent 
incorporates and restates by reference each of the arguments and supporting evidence presented in Plaintiffs 
Response to Defendants' Motion for Summary Judgment (App. at 000431-000458), as well as all findings of fact 
and conclusions of law adopted by the Circuit Court below in its November 30, 2017 Order Denying Defendants' 
Motion for Summary Judgment (App. at 000556-000571), and in its April 6, 2018 Order Denying Plaintiffs Motion 
to Strike and Granting in Part and Denying in Part Defendants' Renewed and Supplemental Motion for Summary 
Judgment (App. at 001481-001492). 
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conclude that Petitioner Thompson's conduct surrounding Respondent's termination was 

malicious, in bad faith, or in a wanton or reckless manner, Petitioner Thompson is not entitled to 

statutory immunity. 

The Circuit Court denied Petitioners' second motion for summary jUdgment regarding 

Petitioner Thompson's immunity under the Governmental Tort Reform Act on the grounds that 

there exists a genuine issue of material fact as to whether Petitioner Thompson's actions may 

have triggered the exception set forth in W. Va. Code § 29-12A-5(b)(2) above. App. at 001487-

001488. Specifically, the Circuit Court held that "[t]here is a material question of fact as to 

whether [Petitioner] Thompson acted with malicious purpose, in bad faith, or in a wanton or 

reckless manner when terminating [Respondent]'s employment, precluding summary judgment." 

App. at 001487. In so holding, the Court noted that Petitioners "presented this argument in their 

initial motion for summary judgment, relying on the same law and facts in both the initial motion 

and the renewed motion" and that "[t]he Court, having reviewed its ruling as to these two claims, 

sees no reason to disturb it." App. at 001487 (citing November 30, 2017 Order Denying 

Defendants' Motion for Summary Judgment, App. at 000569 (finding that "the circumstances of 

the termination described by Plaintiff establish a question as to [Petitioner] Thompson's motives 

in effectuating Plaintiffs termination. Thus, this Court cannot conclude that Plaintiff is entitled 

to immunity under the Governmental Tort Reform Act.")). 

Thus, despite having two distinct opportunities to provide the Circuit Court with relevant 

evidence and testimony to show that there is no genuine issue of fact to be tried, Petitioners have 

been unable to satisfy their burden. As a result, the most recent, well-reasoned Circuit Court 

order denying Petitioners' motion for summary judgment as to the immunity of Petitioner 

Thompson under the Governmental Tort Reform Act should not be disturbed. 
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2. Petitioner Thompson is not entitled to qualified immunity because material 
questions of fact remain as to whether she acted with malicious purpose, in 
bad faith, and/or in a wanton or reckless manner in carrying out 
Respondent's termination. 

Alternatively, Petitioners argue that Petitioner Thompson should be entitled to qualified 

immunity from Respondent's false imprisonment and intentional infliction of emotional distress 

claims. However, just as Petitioners have remained unable to satisfy their summary judgment 

burdens for Petitioner Thompson's statutory immunity, Petitioner Thompson's qualified 

immunity is also easily disposable. 

In denying Petitioner Thompson's request for qualified immunity for the second time, the 

Circuit Court held that 

Because Thompson is covered by the Tort Claims Act, she is not 
entitled to qualified immunity, and even if she was not covered by 
the Tort Claims Act, she would not be entitled to qualified 
immunity because a central question of fact in this case is 
whether Thompson's acts were malicious ... see also Syl., in 
part, State v. Chase Sec., Inc., 188 W. Va. 356, 424 S.E.2d 591 
(1992) ("A public executive official who is acting within the scope 
of his authority and is not covered by the provisions of [the Tort 
Claims Act]. is entitled to qualified immunity from personal 
liability for official acts if the involved conduct did not violate 
clearly established laws of which a reasonable official would have 
known. There is no immunity for an executive official whose 
acts are fraudulent, malicious. or othenvise oppressive ... ). 

App. at 001487-001488 (emphasis added). 

On appeal, Petitioners do not seem to dispute that this Court's holding in Chase remains 

valid, and therefore must concede that if Petitioner Thompson's actions were malicious, she is 

not entitled to qualified immunity. Instead, Petitioners argue that the malicious act exception 

found in W. Va. Code § 29-12A-5(b)(2) "was not implicated because there was no predicate 

act." Pet'rs' Bf. at 34. However, the evidence in the record clearly shows that genuine issues of 

material fact exist in this regard. 
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As discussed herein, it is undisputed that Respondent was escorted out of the building by 

Cabell County Sheriffs Deputy Robert McQuaid. It is also undisputed that Deputy McQuaid 

was armed and in uniform at the time of the escort, and that Deputy McQuaid was known by to 

Respondent to be an officer. App. at 000531-000533; 000508. Although Petitioners point out that 

Respondent was not physically touched by Deputy McQuaid, Respondent set forth sufficient 

evidence to satisfy the "reasonable ground for belief' test established by this Court in State ex 

reI. Sovine v. Stone, 149 W. Va. 310,140 S.E.2d 801 (1965). During his deposition, Respondent 

testified as follows: 

A: I felt like I was being escorted out of the building. I didn't want to get in 
any more situation than what currently was going on. 

Q: Did Deputy McQuaid say anything to you that you were being escorted? 

A: No. But it was assumed. 

App. at 000527. Respondent further confirmed through affidavit testimony that he believed that 

his movements were being restricted and that he was subject to the directives of Deputy 

McQuaid during the time he was being escorted through and from the building. App. at 000508-

000509. Furthermore, Deputy McQuaid has specifically testified that he escorted Respondent 

from the premises: 

After Mr. Whitt had gathered his personal belongings, I performed my assigned 
duty to escort him from the building. I escorted him from his third floor office, 
down the elevator, through the main corridor of the Cabell County Courthouse 
and outside until we came to his car. 

App. at 000532. 

Thus, Respondent set forth sufficient evidence of the reasonable ground for his belief that 

Deputy McQuaid, an armed and known officer, had the present intention to restrict Respondent's 

freedom during the escort. As such, there is a genuine issue of material fact as to whether 
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Respondent Whitt was, in fact, detained, as evidenced by Petitioners' citation to Sovine. Pet'rs' 

Br. at 34. 

Respondent can also establish that this detention was unlawful and effectuated by 

Petitioners. These is no evidence whatsoever that Respondent had engaged in any conduct that 

justified him being placed under arrest or that there was any other legal basis to limit his right to 

move freely in a public building and on public grounds. Despite her inconsistent testimony, 

Petitioner Thompson indicated that she specifically felt it necessary to have Respondent escorted 

out of the building by a uniformed, armed deputy. App. at 000469. Further, Petitioners' attorney, 

Ancil Ramey, testified that he "did advise [his] client that they should have [Respondent] 

escorted from the building. App. at 000502. Considering the foregoing, there is clearly sufficient 

evidence for a jury to conclude that Petitioners requested and approved of Respondent being 

escorted from the premises. 

Nonetheless, Petitioners continue to assert on appeal that Petitioner Thompson "did not 

direct Deputy McQuaid in any way, shape, or form[,]" while arguing in the very next sentence 

that "[h]aving a discharged employee escorted from the premises is not unreasonable." Perrs' 

Br. at 34. If Petitioner Thompson did not direct Deputy McQuaid to have Respondent escorted 

from the premises, why devote any mention to whether such an act is reasonable? 

The factual contradictions between Petitioners' arguments and Respondents' arguments 

underscore Judge Howard's holding that "a central question of fact in this case is whether 

[Petitioner] Thompson's acts were malicious." App. at 001487-001488 (emphasis added). As the 

Circuit Court noted in its first denial of Petitioners' summary judgment motion, Respondent "has 

also presented adequate evidence from which a jury may infer that [Petitioner] Thompson's 

actions in connection with [Respondent's] claims for intentional infliction of emotional distress 
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and false imprisonment were fraudulent, malicious, or oppressive." App. at 000570-000571. 

Taking these facts in a light most favorable to the Respondent, it is clear that material issues of 

fact exist as to Respondent's claim against Petitioners for false imprisonment and intentional 

infliction of emotional distress. 

Further, although Petitioners maintain that Petitioner Thompson "did not direct Deputy 

McQuaid in any way, shape, or form[,]" they also attempt to hedge this position by arguing that 

Petitioner Thompson was not on notice that having Respondent escorted from the premises by an 

armed officer was unlawful. Pet'rs' Br. at 35-37. Notwithstanding the inherent factual 

contradiction in making this argument, Petitioners' legal basis is without merit. 

Petitioners contend that "the dispositive issue is whether 'it would be clear to a 

reasonable officer that his conduct was unlawful in the situation he confronted. '" Pet'rs' Br. at 

35 (citing City of Saint Albans v. Botkins, 228 W. Va. 393, 400, 719 S.E.2d 863, 863 (2011). 

However, Petitioners' application of Botkins misses a crucial step in the analysis. In Botkins, this 

Court explained the evolution of its qualified immunity and its application: 

The Court in Hutchison further observed that the general test as announced 
in Bennett had been refined in State v. Chase Securities, Inc., making it clear 
that immunity does not extend to fraudulent, malicious or othenvise 
oppressive acts of public officials. The Court concluded in Hutchison that the 
question to determine entitlement to qualified immunity in the absence of such 
wrongdoing centers on 'whether an objectively reasonable official, situated 
similarly to the defendant, could have believed that his conduct did not violate the 
plaintiffs constitutional rights, in light of clearly established law and the 
information possessed by the defendant at the time of the allegedly wrongful 
conduct[.]' 198 W. Va. at 149,479 S.E.2d at 659. Thereafter, the elements of the 
standard announced in Bennett were separated into the following two inquiries: 

(1) does the alleged conduct set out a constitutional or statutory violation, and 
(2) were the constitutional standards clearly established at the time in question? 

Botkins, 228 W. Va. at 398-99, 719 S.E.2d at 868-69 (emphasis added). Thus, where there is 

evidence showing that a public official committed "fraudulent, malicious or otherwise oppressive 
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acts," the inquiry is ended as public official is not entitled to qualified immunity. As the Circuit 

Court held below, "a central question of fact in this case is whether [Petitioner] Thompson's acts 

were malicious." App. at 001487-001488. Therefore, because Respondent has set forth sufficient 

evidence establishing that Petitioner Thompson engaged in malicious conduct, there is no need to 

engage in the two-part Bennett test in this matter. 

In light of the foregoing, this Court should affirm the decision of the Circuit Court and 

find that Petitioner Thompson is not entitled to qualified immunity from Respondent's claims. 

V. CONCLUSION 

For the reasons set forth herein, it is clear that Petitioner Thompson is not entitled to 

statutory or qualified immunity in this case. Further, there remain genuine issues of fact relating 

to Respondent's statutory whistleblower claim, his intentional infliction of emotional distress 

claim, and his false imprisonment claim which should be decided by a jury of his peers. 

Therefore, Respondent Joseph Whitt respectfully requests that this Court affirm the decision of 

the Circuit Court of Cabell County, West Virginia, and find that Petitioner Thompson is not 

entitled to immunity under W. Va. Code § 29-12A-5(b) or the qualified immunity doctrine. 
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