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I. INTRODUCTION 

This case is about a county commission's right to eliminate an at-will employee's 

position. The laws of West Virginia do not contemplate stripping those rights whenever 

an employee tries to blame someone else for his own misconduct or negligence. An 

employee cannot cloak himself with the protection of the Whistleblower law by blaming 

someone else for his mistakes that he claims constitutes whistleblowing. Petitioners, 

the Cabell County Commission and Beth Thompson, appeal an order denying their 

motion for summary judgment based upon qualified and statutory immunity from a suit 

as well as denying summary judgment on all claims filed by the Respondent, Joseph 

Whitt as the Circuit Court exceeded its authority. 

In Respondent's Brief, he contends that the County experienced a catastrophic 

data loss and that his position was terminated in violation of the Whistleblower law 

because he suggested that the County's backup system was deficient. Notably, 

Respondent acknowledges that his suggestions to the County regarding its backup 

systems concerned "better backup capabilities" or "additional backup capabilities." 

Resp. Br., at pp. 2 and 3. 

Implicit in this acknowledgment is the fact that County had backup capabilities at 

the time of the data loss. Respondent does not, and cannot dispute this fact. 

Respondent cannot and does not refute the fact that he never verified that the data was 

actually being backed up to the County's existing system. Respondent does not 

address the undisputed evidence that he simply, and inexplicably, failed to utilize that 

system; and that if he had done his job and ensured that the system was being used 
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properly, he would have discovered that the data had not been backed up since 

December 2014. These are not disputed facts. 

Respondent also asserts that Petitioner Thompson is not entitled to qualified or 

statutory immunity on Respondent's false imprisonment and intentional infliction of 

emotional distress claims. Resp. Sr., at pp. 5-8. It is unrefuted, however, that Petitioner 

Thompson did not direct or instigate any act that Respondent argues constituted "false 

imprisonment" or the basis for his intentional infliction of emotional distress claim. 

Instead, Respondent attempts to hold Petitioner Thompson responsible for act of a non

party who merely subsequently decided to walk Respondent to his vehicle. 

Finally, Respondent asserts that several of Petitioners Assignments of Error are 

improperly before this Court. Resp. Sr., at pp.1, 8-13. It is the Petitioner's position that 

these Assignments of Error are proper for review because the Circuit Court exceeded 

its legitimate authority because it denied summary judgment on claims for which 

Respondent did not and could not refute the Petitioner's evidence. 

II. ARGUMENT 

A. Appellate Jurisdiction is Proper. 

Once this Court has jurisdiction under the collateral order doctrine in an appeal 

from the denial of summary judgment predicated upon qualified and statutory immunity, 

as in this case, it has jurisdiction to consider other errors as may appear in the record. 

In Jarvis v. West Virginia State Police, 227 W. Va. 472, 476, 711 S.E.2d 542 

(2010), this Court held that "[b]ecause the instant order denying a motion to dismiss is 

an interlocutory order that is predicated in part on qualified immunity, we find that the 

order is subject to immediate appeal under our holding in Robinson." As noted by the 
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Fourth Circuit, jurisdiction over interlocutory qualified immunity appeals "provides a 

basis for consideratiOn of other district court rulings that are inextricably intertwined with 

the decision of the lower court to deny qualified immunity." Henry v. Purnell, 501 F.3d 

374,376 (4th Cir. 2007); see a/so, Roberson v. Mullins, 29 F.3d 132, 136 (4th Cir. 1994) 

(holding that when a court has jurisdiction over an interlocutory ruling, it may also 

consider rulings that are not independently appealable if the issues "substantially 

overlap and review will advance the litigation or avoid further appeals."). 

In this matter, the Court should exercise its discretion to consider the Circuit 

Court's denial of summary judgment to the County Commission as the issues 

substantially overlap and immediate review will avoid further litigation or appeals 

because the Circuit Court erroneous denied summary judgment when there were no 

issues of material fact in dispute. 

Alternatively, this Court has discretion to consider the Circuit Court's denial of 

summary judgment under a writ of prohibition. 

Ordinarily, an appeal only lies as of right from a "final judgment" entered by a 

circuit court. See West Virginia Code § 58-5-1. A "final judgment" normally is an order 

that terminates the litigation on the merits and leaves nothing else to be done in the 

circuit court. Gooch v. W. Va. Dept. of Public Safety, 195 W.va. 357, 362, 465 S.E.2d. 

628 (1995); see a/so, Taylor v. Miller, 162 W.va. 265, 249 S.E.2d 191 (1978). 

Generally, "the denial of summary judgment is interlocutory and not appealable 

unless it falls within one of the exceptions." Gooch, 195 W.va. at 363, 465 S.E.2d 628; 

see a/so, Syl. Pt. 8, Aetna Casualty and Surety Co. v. Federal Insurance Company of 

New York, 148 W.va. 160, 133 S.E.2d 770 (1963); Credit Acceptance Corp. v. Front, 
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231 W.va. 518, 522, 745 S.E.2d 556 (2013) ("Typically, interlocutory orders are not 

subject to this Court's appellate jurisdiction."). There is, however, another mechanism 

for obtaining review of a court's denial of summary judgment-prohibition. 

In addition jurisdiction under the collateral order doctrine, this Court has the 

authority and discretion to convert one form of review to another form under Rule 2 of 

the Rules of Appellate Procedure. See W.va. R.A.P. 2 ("In the interest of expediting 

decision, or for other good cause shown, the Supreme Court may suspend the 

requirements or provisions of any of these Rules in a particular case on application of a 

party or on its own motion and may order proceedings in accordance with its direction. 

These Rules shall be construed to allow the Supreme Court to do substantial 

justice."); see also State ex reI. Register-Herald v. Canterbury, 192 W.va. 18, 19 n.1, 

449 S.E.2d 272 (1994) ("In this case, it is logical to treat the appeal filed by Mr. Thomas 

as a prohibition since it challenges the scope of the injunction entered by the circuit 

court."); State ex reI. Lloyd v. Zakaib, 216 W.va. 704, 705 n.1, 613 S.E.2d 71 (2005) 

(treating petition for writ of prohibition as petition for appeal); GMS Mine Repair and 

Maintenance, Inc. v. Miklos, 238 W.Va. 707, 798 S.E.2d 833 (2017) (refusing to 

consider an interlocutory discovery order under the collateral order doctrine, but 

converting and considering the matter as a petition for a writ of prohibition). This Court 

should exercise its discretion in this matter. 

In Syl. Pt. 4 of State ex reI. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 

(1996), this Court held: 

[i]n determining whether to entertain and issue the writ of 
prohibition for cases not involving an absence of jurisdiction but 
only where it is claimed that the lower tribunal exceeded its 
legitimate powers, this Court will examine five factors: (1) whether 

4 



the party seeking the writ has no other adequate means, such as 
direct appeal, to obtain the desired relief; (2) whether the petitioner 
will be damaged or prejudiced in a way that is not correctable on 
appeal; (3) whether the lower tribunal's order is clearly erroneous 
as a matter of law; (4) whether the lower tribunal's order is an oft 
repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's 
order raises new and important problems or issues of law of first 
impression. 

This Court further held that "[t]hese factors are general guidelines that serve as a 

useful starting point for determining whether a discretionary writ of prohibition should 

issue. Although all five factors need not be satisfied, it is clear that the third factor, the 

existence of clear error as a matter of law, should be given substantial weight." lQ. 

Here, the factors weigh in favor of the Petitioners. The Petitioners have no 

adequate means of correcting the Circuit's Court's clear misapplication of the summary 

judgment standard and the issues of law. Nor are these clear errors correctable on 

appeal. The Petitioners should not be forced to endure a jury trial when they submitted 

unrefuted evidence showing that (1) Respondent was not a whistleblower because he 

did not make good faith reports of waste or wrongdoing; (2) that his false imprisonment 

claim was not supported in law or fact; and (3) that he could not maintain both a claim 

for wrongful discharge and intentional infliction of emotional distress because, by his 

own admissions, his emotional distress arose only due to his losing his job. 

If the Petitioners are forced to go to trial on claims which have no bases, they will 

be forced to expend time, attorney fees, and other resources to prepare for and defend 

at trial, and it would not be until after such trial that the Petitioners could seek to correct 

the trial court's error on appeal. Given the fact that the Petitioners submitted unrefuted 

and unchallenged evidence in support of their motion for summary judgment, they 
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should not be burdened with expending the time and incurring the expenses of 

proceeding to trial. 

In addition, the Circuit Court committed clear error in its application of the 

summary judgment standard by determining that genuine issues of material fact existed 

as to each of Respondent's remaining claims when the record, and Respondent's own 

testimony, clearly shows otherwise. 

As noted in the Petitioners' opening brief, there was no evidence that 

Respondent made a good faith report as he clearly and unequivocally testified that his 

reports were made to protect his name, not to report waste. Pet. Sr. at pp. 15-16. Nor 

did Plaintiff refute the evidence that his reports were made within the scope of his 

employment, and, thus, not of his own volition. lQ. at pp. 16-18. Similarly, Respondent 

was (and is) unable to contradict the undisputed evidence that the County did not need 

to purchase Respondent's proposed backup system because the County had adequate 

systems already in place. lQ. at pp. 19-21. Had the County Commission purchased 

Respondent's proposed system, when the same was unneeded, that would have been 

waste. There was also no evidence presented by Respondent showing that his 

employment was terminated because of his so-called whistleblowing activities. lQ. at 

pp. 23-24. Despite the lack of evidence to contradict the Petitioners' properly supported 

motion for summary judgment, the Circuit Court determined that there were factual 

issues regarding whether Respondent's reports were made in good faith, whether he 

was reporting waste, and whether the County had a discriminatory motive in terminating 

Respondent. A.R. 001481-001492. These findings were clearly in error. 
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In addition, the Circuit Court's determination that Respondent's false 

imprisonment claim could proceed against Petitioner Thompson was erroneous 

because there was zero evidence that she had anything do with Deputy McQuaid's 

unilateral decision to escort Respondent from the courthouse. Pet. Sr. at pp. 24-25. 

Nor was there any evidence that Deputy McQuaid exerted any form of control, physical 

or otherwise, real or imagined, over Respondent's ability to move about. Pet. Sr. at pp. 

26-27. The undisputed evidence was that Respondent's movement was not hampered 

by Deputy McQuaid in any way and that Deputy McQuaid acted of his own volition, not 

at the behest of Petitioner Thompson. See, Lusk v. Ira Watson Co, 185 W.Va. 680, 408 

S.E.2d 630 (1991) (a third-party cannot be held liable for an officer detaining an 

individual unless the third-party instigates or directs the detention). As there was no 

evidence tying Deputy McQuaid's decision to walk Respondent to his vehicle to any 

action of Petitioner Thompson, the Circuit Court's decision to allow this claim to proceed 

against Petitioner Thompson is erroneous. 

Finally, with respect to the Respondent's intentional infliction of emotional 

distress claim, the Circuit Court committed clear error by permitting the claim to move 

forward when the unrefuted evidence-Respondent's own sworn testimony-was that 

the claim arose solely out of the fact that his employment was terminated. Pet. Sr. at 

pp. 27-29. A plaintiff cannot maintain an intentional infliction of emotional distress when 

such distress stems from his or her termination alone. Syl. Pt. 2, in part, Dzinglski v. 

Weirton Steel Corp., 191 W.va. 278, 445 S.E.2d 219 (1994). That is, it is the employer's 

conduct in effectuating the dismissal, not the fact of dismissal, that determines whether 

the termination was outrageous.lQ. at 285, 445 S.E.2d 219. 
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Nor did the Court consider, let alone determine, that being escorted from the 

premises following one's termination was legally sufficient to constitute outrageous 

conduct. A.R. 001486-001488; 000565-000567. This is a purely legal question for the 

Court. Courtney v. Courtney, 186 W.va. 597, 413 S.E.2d 418 (1991). 

Pursuant to Rule 56 of the West Virginia Rules of Civil Procedure, summary 

judgment shall be granted where "there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law." "Summary judgment 

is appropriate where the record taken as a whole could not lead a rational trier of fact to 

find for the nonmoving party, such as where the nonmoving party has failed to make a 

sufficient showing on an essential element of the case that it has the burden to prove." 

Syl. Pt. 4, Painter v. Peavy, 192 W.va. 189, 451 S.E.2d 755 (1994). Thus, "[i]f the 

nonmoving party does not controvert the proof offered in support of the motion, and the 

moving party's affidavits show facts that support a judgment as a matter of law, Rule 

56(e) mandates summary judgment be granted." Williams v. Precision Coil, Inc., 194 W. 

Va. 52, 59 n.7, 459 S.E.2d 329 (1995). 

Here, the Petitioners made a properly supported motion for summary judgment 

that clearly established that no genuine issues of material fact existed and Respondent 

did not-and could not-controvert or refute any of the proof. Therefore, summary 

judgment should have been granted to the Respondents and the Circuit Court's denial 

of the same was erroneous. In sum, the Petitioners will be severely prejudiced if they 

are forced to endure a trial on claims that have no support in law or fact based upon the 

Circuit Court's erroneous conclusions that genuine issues of material fact exist as to 

such claims. 
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Accordingly, the Petitioners request this Court to exercise its discretion to convert 

this matter to a writ of prohibition as the Circuit Court's order as it exceeded its 

legitimate powers in denying summary judgment when there were no genuine issues of 

material fact as to any of Respondent's claims. 

B. Petitioner Thompson in Entitled to Statutory and/or Qualified Immunity 

Respondent's claim against Petitioner Thompson can be distilled to the following: 

she should be liable for the subsequent actions of Deputy McQuaid. However, Deputy 

McQuaid's actions were done of his own volition and not at the behest or request of 

Petitioner Thompson. There was, and is, no evidence that Petitioner Thompson said or 

did anything to cause Deputy McQuaid to escort Respondent from the building following 

his termination. Yet, despite the lack of this evidence, the Circuit Court denied 

summary judgment as to Petitioner Thompson's statutory and/or qualified immunity 

because it concluded that there were questions of fact regarding whether Petitioner 

Thompson acted with malicious purpose, in bad faith, or in a wanton or reckless 

manner. A.R. 001486-001490; 000568-000571. As there was no evidence that 

Petitioner Thompson committed any act, there could not be any disputed "issues of fact" 

regarding her motivations. 

1. Statutory Immunity 

Under the West Virginia Governmental Tort Claims or Insurance Reform Act, 

West Virginia Code § 29-12A-1, et seq., an employee of a political subdivision is 

immune from liability unless (1) the employee's acts or omissions were outside the 

scope of employment or official responsibilities; (2) the employee's acts or omissions 

were with done with a malicious purpose, in bad faith, or in a wanton or reckless 
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manner; or (3) liability is expressly imposed upon the employee by West Virginia law. 

West Virginia Code § 29-12A-5(b). 

The analysis of West Virginia Code § 29-12A-5(b) is "fairly straightforward" 

because an employee "is immune from personal tort liability unless his actions fall 

within one of the three statutory exceptions." Reed v. Orme, 206 W.va. 568, 526 

S.E.2d 534 (1999) (emphasis added); see a/so, Wriston v. Raleigh County Emergency 

Services Authority, 205 W.va. 409, 518 S.E.2d 350 (1999) (affirming dismissal of 

personal liability claim against an employee because the plaintiff "failed to articulate any 

action that [the employee] took towards her maliciously, in bad faith, or in a wanton or 

reckless manner."); Moore By and Through Knight v. Wood County Bd. of Educ., 200 

W.va. 247, 489 S.E.2d 1 (1997) (affirming dismissal of personal tort liability claim 

against school principal because there were no allegations or support for claims that the 

principal acted with a malicious purpose, in bad faith, or in a reckless manner); Holstein 

v. Massey, 200 W.va. 775, 787, 490 S.E.2d 864 (1997) (application of West Virginia 

Code § 29-12A-5(b) focuses on the defendant's conduct). 

The scope of West Virginia Code § 29-12A-5(b) is clear-it only strips an 

employee of immunity for the employee's own actions. As noted by this Court, "[a] 

statutory provision which is clear and unambiguous and plainly expresses the legislative 

intent will not be interpreted by the courts but will be given full force and effect." Syl. Pt. 

2, State v. Epperly, 135 W.Va. 877, 65 S.E.2d 488 (1951); Syl. Pt. 3, Reed v. Exel 

Logistics, Inc., 240 W.va. 700, 815 S.E.2d 511 (2018). 

Thus, to impose liability under West Virginia Code § 29-12A-5(b) against an 

employee, the focus must be on the employee's acts, not upon the acts of a third-party. 
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This pronouncement is explicit in the statute as West Virginia Code § 29-12A-5(b) only 

strips an employee of liability for "his or her acts or omissions." This code provision does 

not strip an employee's immunity when the acts are committed by another person. Yet, 

that is exactly what the Respondent has claimed, and what Circuit Court did-it 

stripped Petitioner Thompson of her statutory immunity based upon the actions of 

Deputy McQuaid, without any evidence tending to show that Petitioner Thompson had 

any influence on his actions. A.R. 001486-001490; 000568-000571. 

Respondent claims that factual questions exist as to whether "Petitioner 

Thompson's conduct surrounding Respondent's termination was with malicious 

purpose, bad faith or in a wanton or reckless manner in carrying out the termination that 

precludes statutory immunity, but his evidence focuses on Deputy McQuaid, not 

Petitioner Thompson. lQ. at pp. 16-17. There is no evidence that Petitioner Thompson 

directed or instigated Deputy McQuaid to escort Respondent from the building. 

Nor was there evidence of malice. Malice has been defined as "[t]he intentional 

doing of a wrongful act without just cause or excuse, with an intent to inflict injury or 

under circumstances that the law will imply an evil intent.. .. A condition of the mind 

showing a heart regardless of social duty and fatally bent on mischief." State v. 

Burgess, 205 W. Va. 87, 89, 516 S.E.2d 491 (1999) (citations omitted and emphasis 

added). An employee behaves wantonly or recklessly when he or she "has 

intentionally done an act of an unreasonable character in disregard of a risk known 

to him or so obvious that he must be taken to have been aware of it, and so great as to 

make it highly probable that harm would follow." Holstein, 200 W. Va. at 789, 490 

S.E.2d 864 (emphasis added). These definitions show that the focus of whether 

11 



conduct is malicious, wanton or reckless must focus on the acts of the specific actor, not 

some third-party. 

There was no evidence presented below which would suggest that Petitioner 

Thompson intentionally caused Deputy McQuaid to escort Respondent from building. 

The lack of such evidence should have been enough for the Circuit Court to determine 

that Petitioner Thompson did not act maliciously, wantonly, or recklessly. There was 

no act. 

Moreover, having a terminated employee escorted from his place of employment 

is not unreasonable. See, Parsons v. United Technologies Corp.! Sikorsky Aircraft Div., 

700 A.2d. 655, 667 (Conn. 1997) (Hit is not patently unreasonable for an employer to 

remove a discharged employee from its premises under a security escort."); Toth v. 

Square D Co., 712 F.Supp. 1231,1238 (D.S.C.1989) (not unreasonable for employer to 

escort former employee off premises after termination of employment, and such action 

does not provide basis for intentional infliction of emotional distress claim); Wornick Co. 

v. Casas, 856 S.W.2d 732, 735 (Tex. 1993) (employer directing employee to leave 

premises under security escort not unreasonable and does not constitute intentional 

infliction of emotional distress); Seneca Knitting Mills Corp. v. Wilkes, 502 N.Y.S.2d 844, 

845 (1986) (escorting plaintiff from the premises upon his termination is not 

outrageous); Appleton v. Board of Educ. of Town of Stonington, 757 A.2d 1059 (Conn. 

2000) (discharged teacher's removal from school by police escort is not unreasonable). 

Respondent cites to no cases establishing that having a terminated employee escorted 

from the premises is unreasonable; Brown v. Georgetown Univ. Hosp. Medstar Health, 

828 F.Supp.2d 1, 12 (D. D.C. 2011) (finding escorting an employee from the premises 
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"neither extreme nor outrageous" and dismissing a claim of intentional infliction of 

emotional distress). 

The Respondent did not present any evidence of malice or wanton or reckless 

behavior on the part of Petitioner Thompson. Rather, the only act attributable to 

Petitioner Thompson is her request for an officer to be present when Respondent was 

terminated. A.R. 000556-000571. Even if Deputy McQuaid's acts were construed as 

false imprisonment, Petitioner Thompson cannot be held liable for the acts of someone 

else under West Virginia Code § 29-12A-5(b). 

Accordingly, because an employee of a political subdivision is only stripped of 

immunity if his or her own acts fall within one of the exceptions in West Virginia Code § 

29-12A-5(b), and because the uncontroverted evidence is that Petitioner Thompson did 

not commit any act other than handing Respondent a termination letter, the Circuit 

Court's denial of statutory immunity was in error and should be reversed. 

2. Qualified Immunity 

To the extent that West Virginia Governmental Tort Claims and Insurance 

Reform Act does not provide immunity to Petitioner Thompson, she was entitled to 

qualified immunity as she was performing a discretionary function and her conduct did 

not violate clearly established statutory or constitutional rights and was not fraudulent, 

malicious or oppressive. 

As this Court held in Syl. Pt. 10, in part, in Brown v. City of Montgomery, 233 

W.va. 119,755 S.E.2d 653 (2014): 

A public executive official who is acting within the scope of his 
authority and is not covered by the provisions of W. Va.Code, 29-
12A-1, et seq, is entitled to qualified immunity from personal 
liability for official acts if the involved conduct did not violate clearly 
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established laws of which a reasonable official would have 
known .... 

Hiring and firing decisions are discretionary functions. W. Va. Regional Jail & 

Correctional Facility Authority v. A.B., 234 W.va. 492, 514, 766 S.E.2d 751 (2014) 

(noting that "the broad categories of training, supervision, and employee retention 

easily fall within the category of 'discretionary' governmental functions."). 

Under A.B., a plaintiff must "demonstrate that such acts or omissions are in 

violation of clearly established statutory or constitutional rights or laws of which a 

reasonable person would have known or are otherwise fraudulent, malicious, or 

oppressive .... " Syl. Pt. 11, in part, A.B., 234 W.va. 492, 766 S.E.2d 751; see a/so, Syl. 

Pt. 3, Taylor v. West Virginia Dept. of Health and Human Resources, 237 W.va. 549, 

788 S.E.2d 295 (2016). Qualified immunity is not available only when a plaintiff has 

established sufficient evidence that the challenged employment 
actions were a violation of clearly established statutory or 
constitutional rights or laws of which a reasonable person would 
have known or are otherwise fraudulent, malicious, or oppressive[.] 

Taylor, 237 W.va. at 559,788 S.E.2d 295. 

Respondent claims that factual questions exist as to whether Petitioner 

Thompson acted with malicious purpose, bad faith or in a wanton or reckless manner in 

carrying out the termination that precludes qualified immunity, but his evidence only 

addresses the actions of Deputy McQuaid, not Petitioner Thompson. lQ. at pp. 15-19. 

The Respondent presented no evidence that Petitioner Thompson directed or 

instigated Deputy McQuaid to escort Respondent from the building. There is no 

evidence that Petitioner Thompson committed an act that could be deemed fraudulent, 
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malicious or oppressive. Simply put, Respondent wants to hold Petitioner liable for the 

actions of Deputy McQuaid. 

As noted above, Respondent presented no evidence that Petitioner Thompson 

intentionally caused Deputy McQuaid to escort Respondent from the building. In fact, 

the unrefuted evidence was that she did not direct or instigate Deputy McQuaid's 

subsequent actions, and was unaware that Deputy McQuaid walked Respondent to his 

vehicle. Absent proof that Petitioner Thompson committed a wrongful act, and that 

such wrongful act was intentional, she cannot have been deemed to have been acting 

with a malice motive or purpose. 

Finally, Respondent has abandoned any argument regarding whether having a 

deputy sheriff witness the termination of an employee violates a clearly established 

constitutional or statutory right of which a reasonable official would have been aware. 

Resp. Br. at pp. 18-19. 

As noted in Hutchinson v. City of Huntington, 198 W.Va. 139, 479 S.E.2d 649 

(1996), "in the absence of any willful or intentional wrongdoing," the qualified immunity 

analysis centers on "whether an objectively reasonable official, situated similarly to the 

defendant, could have believed that his conduct did not violate the plaintiff's 

constitutional rights, in light of clearly established law and the information possessed by 

the defendant at the time of the allegedly wrongful conduct?" lQ. at 149, 479 S.E.2d 649; 

see a/so, City of Saint Albans v. Botkins, 228 W. Va. 393, 399-400, 719 S.E.2d 863 

(2011). 

Here, there was no evidence of any willful or intentional wrongdoing on the part 

of Petitioner Thompson. As noted in Petitioners' opening brief, Petitioner Thompson 
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should have been afforded qualified immunity because there was not proof of a clearly 

established constitutional or statutory right nor was there notice to Petitioner Thompson 

that such conduct would be unlawful. Pet. Br., at 32-37. 

Because Respondent presented no evidence tending to show that Petitioner 

Thompson acted maliciously, wantonly, or recklessly, the Circuit Court's denial of 

qualified immunity was erroneous and should be reversed. 

c. The Malicious Act Exception is Inapplicable Because there is No Evidence 
that Petitioner Thompson committed any acts. 

The Circuit Court's determination that the malicious act exception under either 

the West Virginia Governmental Tort Claims or Insurance Reform Act or under qualified 

immunity was erroneous as a matter of law and should be reversed. 

The entire basis for the Circuit Court's finding that there was a genuine issue of 

material fact with respect to the false imprisonment and intentional infliction of emotional 

distress claims hinges on its error in imputing the independent acts of Deputy McQuaid 

upon Petitioner Thompson without any evidence that Petitioner Thompson directed 

Deputy McQuaid to perform those acts. 

The malicious act exception requires evidence that a defendant commit an act 

that could be inferred to be malicious, not a third-party. As this Court succinctly stated 

in Belcher v. Wal-Mart Stores, Inc., 211 W.va. 712, 721, 568 S.E.2d 19 (2002), a "claim 

of unlawful detention ... must focus upon the actions of the [Defendant], rather than 

upon any subsequent action '" by the police officer." Moreover, "whether the police 

officer's subsequent actions constituted detention is not relevant since any action by the 

police officer would not impose liability upon [the Defendant]." lQ. Thus, for false 

imprisonment claims, there must be evidence that the officer acted at the direction of 
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the person to be charged with false imprisonment. Lusk, 185 W.va. at 684, 408 S.E.2d 

630. 

Here, there was no such evidence aside from Respondent's own conjectures and 

speculative arguments. There was no evidence that Petitioner Thompson directed 

Deputy McQuaid to escort Respondent from the courthouse. AR. 001151-001152, 

000733-000735; 000877; and 000878-000879. Petitioner Thompson merely requested 

that Deputy McQuaid witness Respondent's termination. Id. Deputy McQuaid's second 

affidavit affirmatively states that he was not directed by Petitioner Thompson to do 

anything aside from being present. AR. 001151-001152. 

In his response brief, Respondent ignores this Court's directives that a false 

imprisonment claim "must focus upon the actions of the [Defendant]" rather than the 

actions of the police officer. Instead, Respondent focuses on what Deputy McQuaid did 

to attempt to impute liability upon Petitioner Thompson. Resp. Sr. at 15-17. In other 

words, Respondent wants to hold Petitioner Thompson liable for acts that were not 

committed, caused, directed, instigated, or requested by her, but were, instead, 

performed solely of Deputy McQuaid's own volition. 

Deputy McQuaid's affidavit affirmatively states that he was not directed by 

Petitioner Thompson to do anything aside from being present. AR. 001151-001152. 

Petitioner Thompson's testimony corroborates Deputy McQuaid's affidavit in that she 

did not request Deputy McQuaid to escort Respondent from the building. AR. 000878-

000879. 

Respondent contends that there is "sufficient evidence for a jury to conclude that 

Petitioners requested and approved of Respondent being escorted from the premises." 

17 



Resp. Br. at 15-17. Yet, the only evidence that Respondent can muster is his own 

speculation. Respondent brought forward no evidence establishing that Petitioner 

Thompson directed, instigated, or requested Deputy McQuaid to escort Respondent 

from the premises. However, "[t]he evidence illustrating the factual controversy cannot 

be conjectural or problematic" and "must contradict the showing of the moving party by 

pointing to specific facts demonstrating that, indeed, there is a 'trialworthy' issue." 

Precision Coil, Inc., 194 W.va. at 60,459 S.E.2d 329. 

Here, there was no such showing. Respondent did not put forward any evidence 

below and offers nothing to this Court tying the actions of Deputy McQuaid to Beth 

Thompson. Because there was no evidence connecting Deputy McQuaid's walking 

Respondent to his vehicle to any actions of Beth Thompson, the Circuit Court's denial of 

summary judgment to Beth Thompson was erroneous and should be reversed. 

4. Respondent has waived any arguments in opposition to Petitioner's 
Assignments of Error Numbers 1, 3 and 5. 

As noted above and as noted in the Petitioners' opening brief, Assignments of 

Error Numbers 1, 3, and 5 are properly before the Court as the Circuit Court exceeded 

its legitimate power by failing to grant summary judgment to the Petitioners because 

there was no genuine issues of material fact with respect to Respondent's 

Whistleblower claim against the County Commission or his false imprisonment and 

intentional infliction of emotional distress claims against Petitioner Thompson. 

In his brief, Respondent acknowledges that he "has not substantively responded 

to" Assignments of Error Numbers 1, 3, and 5. Resp. Br., at pp. 8. Respondent claims 

that he is not responding to those Assignments of Error because, in his opinion, those 

Assignments of Error are not properly before this Court. Id. Nevertheless, despite 
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Respondent's claims that he has not substantively responded to Assignments of Error 

Numbers 1, 3, and 5, Respondent purports to "incorporate[ ] and restate[ ] by reference 

each of the arguments and supporting evidence presented" in his response to the 

Petitioners' motion for summary judgment. kL at pp. 12 n 3. Thus, it appears that 

Respondent has hedged his options by asserting that he is not responding to those 

assignments of error, but in the same breath, attempting to incorporate his arguments 

below. 

Rule 1 O(d) of the Rules of Appellate Procedure states, in part: 

Unless otherwise provided by the Court, the argument section of 
the respondent's brief must specifically respond to each assignment 
of error, to the fullest extent possible. If the respondent's brief fails 
to respond to an assignment of error, the Court will assume that the 
respondent agrees with the petitioner's view of the issue. 

Alternatively, this Court has repeatedly emphasized that "[i]n the absence of 

supporting authority, we decline further to review [these] alleged error[s] because [they] 

have not been adequately briefed." State v. Allen, 208 W.Va. 144, 162, 539 S.E.2d 87 

(1999). Although the Court liberally construes briefs in determining the issues 

presented for review, "issues ... mentioned only in passing but ... not supported with 

pertinent authority, are not considered on appeal." State v. Kaufman, 227 W.va. 537, 

555, 711 S.E.2d 607 (2011) (quoting State v. LaRock, 196 W.Va. 294, 302, 470 S.E.2d 

613 (1996)); accord State v. Adkins, 209 W.va. 212, 216 n. 5, 544 S.E.2d 914 (2001); 

State v. Easton, 203 W.Va. 631, 642 n. 19, 510 S.E.2d 465 (1998); State v. Lilly, 194 

W.va. 595, 605 n. 16,461 S.E.2d 101 (1995). 

Finally, to the extent that Respondent's position is premised upon a strategic 

decision to refrain from briefing the Assignments of Error because in his opinion those 
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Assignments of Error are procedurally improper, the Rules of Appellate Procedure 

provide a mechanism whereby a party can move to dismiss an appeal. See, Rule 31(a) 

of the West Virginia Rules of Appellate Procedure. However, Respondent did not file 

any such motion; therefore, he was under a duty to respond to every Assignment of 

Error in the Petitioner's Brief. Because he failed to do so, the Court should assume that 

Respondent agrees with Petitioner's arguments. 

III. CONCLUSION 

WHEREFORE, for the foregoing reasons, Petitioners, Cabell County Commission 

and Beth Thompson, respectfully request that this Honorable Court reverse the Circuit 

Court's Order granting, in part, and denying, in part, their renewed motion for summary 

judgment and remand this civil action for entry of an order granting Petitioners' Motion 

for Summary Judgment and dismissing this matter with prejudice; and for any and all 

other such relief allowable by law. 

Respectfully submitted, 

CABELL COUNTY COMMISSION and 
BETH THOMPSON 

Petitioners and Defendants below, 
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Wendy E. Greve, WV State Bar No. 6599 
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JamesMark Building 
901 Quarrier Street 
Charleston, WV 25301 
Telephone: (304) 344-0100 
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