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I. ASSIGNMENTS OF ERROR 

ASSIGNMENT OF ERROR NUMBER 1: 
I 

The Circuit Cburt erred by denying 

summary judgment as to Respondent's Whistleblower claim. 

ASSIGNMENT OF ERROR NUMBER 2: The Circuit Court erred by denying 

Petitioner Thompson's Motion for Summary Judgment on Respondent's false imprisonment and 

intentional infliction of emotional distress as she is immune pursuant to West Virginia Code § 

29-12A-l, et seq. 

ASSIGNMENT OF ERROR NUMBER 3: The Circuit Court erred by denying 

Petitioner Thompson's Motion for Summary Judgment on Respondents' intentional infliction of 

emotional distress claim 

ASSIGNMENT OF ERROR NUMBER 4: The Circuit Court erred by denying 

Petitioner Thompson's Motion for Summary Judgment on Respondent's whistle-blower claim 

premised on qualified immunity. 

ASSIGNMENT OF ERROR NUMBER 5: The Circuit Court erroneously considered 

Respondent's "sham affidavit" when it denied Petitioner's Motions for Summary Judgment. 

II. STATEMENT OF THE CASE 

This case IS about a county commission's right to eliminate an at-will employee's 

position. 

The Circuit Court erred by allowing the employee to maintain an action for false 

imprisonment when, like many other governmental employees, he was escorted from the 

premises when his position was terminated. 
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The Circuit Court erred by allowing the employee to maintain an action for intentional 

I 
infliction for emotional distress when the evidence plainly fails to satisfy~ the elements for such a 

claim. 

The Circuit Court erred by allowing the employee to maintain a whistle-blower claim 

when he did not engage in protected activity, and was not terminated in response to making a 

good faith report of government waste. 

Respondent is the former IT Director for Cabell County, a will and pleasure position. 

(Appendix No.1 at p. 000002; Appendix No.5 at p. 000043). He was terminated from this 

position on September 19, 2016, several weeks after a computer system crashed in the County 

Clerk's Office resulted in the loss of approximately 20 months' worth of financial data. 

(Appendix No. 1 at p. 000004; Appendix No. 5 at p. 000045). The data was lost because 

Respondent failed to insure that it was backed up. 

At the time of the August 31, 2016 computer crash, the computer system where the data 

was stored had several systems available and in place that could back up the data in the event of 

such an occurrence. (Appendix No. 13 at pp. 000649, 000650, 000651, 000657-000659, and 

001417). The only backup system that Respondent had been utilizing for that data was backup 

tapes. The data was to be backed up daily onto the tapes which were then taken off site and 

stored in a locked safe. Id. Prior to the August 31, 2016 crash, however, Respondent never 

verified that the backup systems were actually capturing data; rather, he only reviewed software 

logs that said the backup program ran. (ld. at pp. 000662, 000662-000663). The industry 

standard for making sure the data is backing up is to conduct data reconciliation or "DR check" 

every six months. (Appendix No. 13 at pp. 001192-001193, 001194). Joe Whitt did not 

conduct DR checks of the tapes that were the backup for the financial data that was lost. Id. 
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Q 

A 
Q 
A 

Q 

A 

Did anybody tell you that in order to validate the data that you 
would actually have to have pulled data? ! 

Yes. 
And verified that it was stored on the backup? 
Yes. 
So what did you do to validate that the data was being backed up 
to the tape from the county clerk's office prior to August 
31,2016? 
I didn't. 

(Appendix No. 13 at 000694). 

The next method ofrecovery would be to retrieve the raw data. But Joe Whitt destroyed 

the means of accessing the raw data and therefore the means of recovering the data. (Appendix 

No. 13 at 001194-001196). Because Respondent never verified the capture of data, when he 

attempted to access the backup and retrieve the data, he discovered that the backup systems did 

not have any data from December 2014 to the date of the crash. (Id. at pp. 000656-000660, 

000660, 000661, 000670-000671, 000746-000747, and 000990). The County then had to 

undertake effort and expend resources to recreate and re-enter the lost data. Although the 

unrefuted evidence was that it was Respondent's omission that resulted in the loss of data and the 

resulting cost to the County in re-entering the data, rather than accept responsibility for his 

failure to back-up the data he attempted to place the blame on the County. It is that re-

assignment of responsibility that he relies upon as his "protected whistle-blowing activity." 

The data that was lost was the financial data for the County which every elected official's 

office relied upon in conducting their day to day operations. On September 16, 2016, County 

Administrator and Petitioner, Beth Thompson, convened a meeting of the various elected 

officials in Cabell County in order to explain what was believed to have happened and to provide 

an update about attempts to recover the data. (ld. at p. 000648). Respohdent was present at the 

meeting in his capacity as the IT Director. During the meeting, several officials posed questions 
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I 

as to why they were unable to access the data, and the questions were rererred to Respondent as 

he was the IT Director and most knowledgeable about the subject. (Id. !See also Appendix No. 

13 at pp. 000929-000930 and 000999). Although he did not disclose the fact that there was a 

backup in existence or that he had never checked it to confirm that it was in fact backing up the 

financial data, he alleges that during the meeting he told the participants that he had 

"recommended a proper backup system [and] was told that there wasn't any financial resources 

for such. And that's why we were in the situation that we were in." (Appendix No. 13 at p. 

000645).1 Essentially he was blaming the County Commission for not allegedly following his 

advice and buying backups for that data. 

At the time of that meeting Respondent thought that he was going to be fired. After the 

meeting he went to " ... every elected official that was available that day and showed them the e-

mail that I had submitted to Ms. Thompson" because he thought that he was going to be fired. 

(Id. at p. 000725). The email, which he drafted one year prior at the request of Petitioner 

Thompson contained a description of some of the County's computer systems, did not disclose 

the County Clerk's system that was at issue nor did it disclose or discuss the backup systems in 

place or available for that data nevertheless he represented that the email was evidence he told 

the County Commission that they needed a backup system for the County Clerk's data as he 

actually intended the email as a general overview of the systems and he warned that a 

catastrophic data loss could result from its failure to purchase additional backup systems. 

(Appendix No. 13 at p. 001417). 

1 While Ms. Thompson was not aware of Joe Whitt blaming her or the Commission prior to the 
termination, that is not dispositive for the purposes of this motion, as we will proceed presuming 
Plaintiff's evidence. (Appendix No. 13 at p. 000997) 
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I 

Respondent's emp 10 ym ent was terminated on Monday, septembf 1 9, 2016. ( Appendix 

No. 1 at p. 000004; Appendix No. 5 at p. 000045). He was persondllY handed a letter by 

Petitioner Thompson in the presence of a Sheriffs Deputy, Robert McQuaid, who had been 

asked to witness the termination. (Appendix No. 13 at pp. 001151-001152, 000733-000735, 

000877, and 000878-000879). After Petitioner Thompson handed Respondent the termination 

letter, she left. (Id. See also pp. 000878-000879). Thereafter, Deputy McQuaid decided to 

walk with Respondent out of the Courthouse. (Appendix No. 13 at p. 001151-001152). He was 

not asked to do this by anyone. (ld. See also pp. 000878-000879). Deputy McQuaid did not 

physically detain or restrain, or touch Respondent in any way, in the office or at any point on 

their walk out of the Courthouse. (Id. at pp. 000733-000735). On the walk from the office to 

Respondent's vehicle, Deputy McQuaid walked alongside him while holding doors because 

Respondent was carrying a box of his personal effects. (Id.) 

Respondent filed his Complaint on or about November 23, 2016 alleging wrongful 

discharge under the Whistle-Blower Law; intentional infliction of emotional distress arising out 

of his discharge; negligent infliction of emotional distress; Harless claim for retaliatory 

discharge; and, Defamation. (Appendix No.1 at pp. 000001-000010; Appendix No. 20 at p. 

001499). Respondent amended his Complaint on June 8, 2017 to add a claim for false 

imprisonment arising out of the alleged manner of discharge. (Appendix No.5 at pp. 000042-

000056; Appendix No. 20 at p. 001501). 

Petitioners filed their first Motion for Summary Judgment on September 27, 2017, on the 

whistle-blower claim; Harless claim; negligent and intentional infliction of emotional distress; 

defamation; false imprisonment; and statutory and common law immunity. Respondent filed his 

response on October 20, 2017 and in support of his response he attached his own Affidavit 
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(dated October 16, 201 7) in which he made sel f-serving statements In contradi cti on to his 

I 
deposition testimony and in support of his contention that questions of fact existed on his false 

imprisonment and intentional infliction of emotional distress claims. (Appendix No. 8 at pp. 

000431-000541; Appendix No. 20 at p. 001503); Appendix No.7 at pp. 000507-000510)? (The 

affidavit claims that it was being submitted to "supplement" and "clarify" his prior deposition 

testimony. (ld.) However it actually contradicts his testimony in both depositions. Compare, 

Appendix No.7 at pp. 000507-000510 with Appendix No. 13 at pp. 000733-000735, 000745. 

Ultimately, in a second Summary Judgment Order following a renewed Motion for 

Summary Judgment, the Circuit Court reversed some its prior rulings. (ld. at pp. 001483-

001492). Specifically, it found that Respondent could not maintain claims for intentional 

infliction of emotional distress and false imprisonment against the County Commission pursuant 

to West Virginia Code § 29-12A-1. (ld. at pp. 001484-001486). Thus, those claims were 

dismissed against the County Commission. (ld.) The Court also dismissed the individual-

capacity Whistleblower claim against Petitioner Thompson. (Id. at pp. 001488-001492). The 

Circuit Court again, however, denied summary judgment to the County Commission as to the 

Whistleblower claims and to the Petitioner Thompson on the individual-capacity intentional 

infliction of emotional distress and false imprisonment claims, by incorporating its findings from 

the prior order and denied immunity. (ld. at pp. 001489-1490). 

After entry of the second Summary Judgment Order, the Court granted the Petitioners' 

Motion to Stay so that an appeal to this Court could be prosecuted. (Appendix No. 18 at pp. 

001493-001496; Appendix No. 19 at pp. 001497-001498). The Petit~oners timely filed their 

Notice of Appeal with this Court and now bring this appeal. 

2 Respondent was deposed on June 29, 2017 and July 5,2017. (Appendix 1;'T0' 13 at pp. 000639 and 
000718). Respondent did not note any changes in his Errata Sheet. (Appendix No. 21 at p. 001509). 
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III. SUMMARY OF THE ARGUMENT I 

The Circuit Court's summary judgment orders erroneously detennined that factual issues 

prevented summary judgment as to Respondent's remaining claims which are wrongful 

tennination in violation of the Whistleblower law against the Cabell County Commission, false 

imprisonment against Beth Thompson in her individual capacity, and intentional infliction of 

emotional distress against Beth Thompson in her individual capacity. 

First, the Circuit Court erred by allowing Respondent to maintain an action for false 

imprisonment when, like many other governmental employees, he was escorted from the 

premises when his position was tenninated. The Deputy did not touch the Respondent nor did 

the Deputy say anything that could have been interpreted as preventing Respondent from leaving 

the immediate area. The uncontroverted evidence was that the Deputy merely walked beside the 

Respondent and held doors open for him, and there was no evidence that Petitioner Thompson 

directed or instigated the Deputy's actions. 

Second, the Circuit Court erred by allowing Respondent to maintain an action for 

intentional infliction for emotional distress when the evidence plainly fails to satisfy the elements 

for such claim. Where a claim for intentional infliction of emotional distress arises out of the 

tennination itself, it is not actionable. That is what occurred here, Respondent's testimony 

established that his intentional infliction of emotional distress claim arose solely from the fact 

that he was tenninated. 

Third, the Circuit Court erred by ignoring a county supervisor's statutory and common 

law immunity in allowing the employee whose position was eliminated to maintain a suit against 

the supervisor in her individual capacity. There was no evidence that Petitioner Thompson asked 

the deputy to do anything other than witness the tennination of Respondent. Any actions taken 
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I 

by the deputy afterwards were done solely of his own volition. Finally! there was no notice to 

I 
Petitioner Thompson that such actions (or, as here, no actions) violated Respondent's rights, 

which triggers application of qualified immunity. 

Finally, the Circuit Court erred by allowing the employee to maintain a whistle-blower 

claim when there was no good faith report of waste to a proper authority nor retaliation for any 

such report resulting in the elimination of his position. The uncontroverted evidence presented 

below was that Respondent's claim that he had asked the County to purchase additional 

outsourced IT services which would have prevented the loss of date was to clear his name not to 

report waste; that is, it was made with personal consideration. Nor did his alleged "reports" 

constitute reports of waste. The uncontroverted evidence was that the County already had proper 

backup systems in place, but that Respondent never verified that the data was actually being 

backed up and simply and inexplicably failed to utilize them. The County had no need to expend 

money to purchase additional backup capabilities when it already possessed the necessary 

equipment. To purchase such unneeded equipment would have been the waste. The reports that 

Respondent made fell within the scope of his job responsibilities as the IT Director. 

IV. STANDARD OF REVIEW 

Where denial of summary judgment is predicated on issues of immunity, permitting an 

appeal "is the only way to preserve the intended goal of an immunity ruling: to afford public 

officers more than a defense to liability by providing them with 'the right not to be subject to the 

burden of triaL'"City of Saint Albans v. Botkins, 228 W.Va. 393, 397, 719 S.E.2d 863 (2011) 

(quoting Robinson v. Pack, 223 W.Va. 828, 833, 679 S.E.2d 660, 665 :(2009)). Moreover, the 

Court has discretion to consider matters not technically appropriate for review on appeal. Texas 
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I 

E. Transmission, LP v. West Virginia Dep't of EnvtI. Prot.. Div. of Min1g & Reclamation, 240 
I 

W. Va. 141, n.18, 807 S.E.2d 802, 810 n.18 (2017). 

This Court should exercises its discretion to review the Circuit Court's denial of summary 

judgment on Respondent's Whistleblower claim as it concerns one of the jurisprudential 

exceptions to the rule of finality-prohibition. See, James M.B. v. Carolyn M., 193 W.Va. 289, 

292,456 S.E.2d 16 (1995); accord Adkins v. Capehart, 202 W.Va. 460,463,504 S.E.2d 923, 

926 (1998) (recognizing prohibition matters, certified questions, Rule 54(b) judgment orders, and 

"collateral order" doctrine as exceptions to rule of finality). Here, the Petitioners assert that the 

Circuit Court's denial of summary judgment was clearly erroneous as a matter of law; that the 

Petitioners should not be forced to trial when there is no genuine issue of material fact; and that 

the Petitioners have no adequate remedy at law. See, SyI. pt. 4, State ex reI. Hoover v. Berger, 

199 W.Va. 12, 483 S .E.2d 12 (1996) (establishing factors for consideration in prohibition). 

"A circuit court's entry of summary judgment is reviewed de novo." SyI. Pt. 1, Nat'l 

Union Fire Ins. Co. of Pittsburgh v. Miller, 228 W. Va. 739, 724 S.E.2d 343 (2012); SyI. Pt. 1, 

Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). When reviewing a lower court's 

decision under a de novo standard no deference is afforded to the lower court's ruling. As stated 

by this Court: "[ w ]hen employing the de 710VO standard of review, we review anew the findings 

and conclusions of the circuit court, affording no deference to the lower court's ruling." Blake v. 

Charleston Area Med. Ctr.. Inc., 201 W. Va. 469, 475, 498 S.E.2d 41 (1997) (citing West 

Virginia Div. of Envtl. Protection v. Kingwood Coal Co., 200 W.Va. 734, 745, 490 S.E.2d 823 

(1997)). "De novo refers to a plenary form of review that affords no deference to the previous 

decisionmaker." W. Virginia Div. of EnvtI. Prot. v. Kingwood Coal Co., 200 W. Va. 734, 745, 

490 S.E.2d 823 (1997) (citations omitted). 
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"Summary judgment is appropriate if, from the totality of the bvidence presented, the 

record could not lead a rational trier of fact to find for the nonmoving Jarty, such as where the 

nonmoving party has failed to make a sufficient showing on an essential element of the case that 

it has the burden to prove." Syl. Pt. 2, Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 

S.E.2d 329 (1995). "A party who moves for summary judgment has the burden of showing that 

there is no genuine issue of material fact and any doubt as to the existence of such issue is 

resolved against the movant for such judgment." Syl. Pt. 6, Aetna Cas. & Sur. Co. v. Fed. Ins. 

Co., 148 W.Va. 160, 133 S.E.2d 770 (1963); Syl. Pt. 4, Kourt Security Partners. LLC v. Judy's 

Locksmiths. Inc., 239 W.Va. 757, 806 S.E.2d 188 (2017). 

"A genuine issue is simply one half of a trialworthy issue, and a genuine issue does not 

arise unless there is sufficient evidence favoring the nonmoving party for a jury to return a 

verdict for that party." Jividen v. Law, 194 W. Va. 705, 713, 461 S.E.2d 451 (1995) (internal 

quotation marks omitted). "A material fact is one that has the capacity to sway the outcome of 

the litigation under the applicable law." Id. (citations and quotations omitted). 

If the moving party makes a properly supported motion for summary 
judgment and can show by affirmative evidence that there is no genuine 
issue of a material fact, the burden of production shifts to the nonmoving 
party who must either (1) rehabilitate the evidence attacked by the moving 
party, (2) produce additional evidence showing the existence of a genuine 
issue for trial, or (3) submit an affidavit explaining why further discovery 
is necessary as provided in Rule 56(f) of the West Virginia Rules of Civil 
Procedure. 

Syl. Pt 3, Precision Coil. Inc., 194 W. Va. 52,459 S.E.2d 329. 

Thus, "the party opposing summary judgment must satisfy the burden of proof by 
I 

i 
offering more than a mere 'scintilla of evidence' and must produce e~idence sufficient for a 

! 

reasonable jury to find in a nonmoving party's favor." Id. at 60, 459 S.E.2d 239 (citing Anderson 

v. Liberty Lobby. Inc., 477 U.S. 242, 252, 106 S. Ct. 2505 (1986)). However, a party cannot 
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create a genuine issue of material fact by submitting an affidavit that dJeCtly contradicts his or 

I 
her prior testimony. Kiser v. Caudill, 215 W.Va. 403, 599 S.E.2d 826 (2004). 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, the Petitioners 

believe that oral argument is necessary in this appeal as the decisional process of this Court 

would be significantly aided by oral argument. Accordingly, Petitioner requests oral argument 

pursuant to Rule 19 as the instant appeal involves assignments of error concerning the lower 

court's application of settled law. 

In the event that the Court determines that any of the Petitioner's assignments of error 

concern "issues of first impression" oral argument would be appropriate pursuant to Rule 20. 

The Petitioners believe that a memorandum decision would not be appropriate in this matter, 

pursuant to Rule 21, and, instead, the issuance of an opinion is warranted pursuant to Rule 22. 

VI. ARGUMENT 

A. The Circuit Court Erred in Denying Summary Judgment as to Respondent's 
\Vhistleblower Claim 

The Circuit Court erroneously denied the Petitioners' Motion for Summary Judgment as 

to Respondent's Whistleblower claim because Respondent did not make a good faith report; the 

report was not made to his employer or appropriate authority; was not a report of waste; and his 

termination was not retaliatory conduct. 

Respondent was an at-will employee and could be terminated without cause. "In the 

State of West Virginia, employers and employees alike are generally governed by the at will 

employment doctrine.·· Feliciano v. 7-Eleven, Inc., 210 W.Va. 740, 744, 559 S.E.2d 713 (2001). 

Pursuant to this body of law, "[ w ]hen a contract of employment is of indefinite duration it may 

be terminated at any time by either party to the contract." Syl. Pt. 2, Wright v. Standard 
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Ultramarine & Color Co., 141 W.Va. 368,90 S.E.2d 459 (1955). "The bractical effect of [the] 

I 
doctrine, then, is that 'an at-will employee serves at the will and pleasure of his or her employer 

and can be discharged at any time, with or without cause.'" Feliciano, 210 W.Va. at 744--45,559 

S.E.2d 713 (quoting Kanagy v. Fiesta Salons. Inc., 208 W.Va. 526, 529, 541 S.E.2d 616 (2000)). 

The West Virginia Whistleblower Law, West Virginia Code § 6C-l-l, et seq., makes it 

unlawful for an employer to retaliate against an employee for making a good faith report of 

waste or wrongdoing by his employer or supervisor. Burke v. Weztel County Commission, No. 

17-0485,2018 WL 2769056, at *15 (2018 Signed Opinion); see also, Taylor v. WV Dept. of 

Health and Human Resources, 237 W.Va. 549, 562, 788 S.E.2d 295 (2016). 

No employer may discharge, threaten or otherwise discriminate or retaliate 
against an employee by changing the employee's compensation, terms, conditions, 
location or privileges of employment because the employee, acting on his own 
volition, or a person acting on behalf of or under the direction of the employee, 
makes a good faith report or is about to report, verbally or in writing, to the 
employer or appropriate authority an instance of wrongdoing or waste. 

W. Va. Code § 6C-I-3 (a). 

Respondent must prove: that he is a "whistle-blower"; who reported "waste" or 

"wrongdoing" "in good faith" to "one of [his ] superiors, to an agent of the employer or to an 

appropriate authority" and that his job was terminated in retaliation for engaging in protected 

whistle-blowing activity. Id.; W. Va. Code § 6C-I-2. There is no evidence that Respondent was 

terminated because he engaged in protected activity. The uncontroverted evidence below was 

that the "report" of "waste" made by the Respondent was neither a good faith report nor a report 

of waste. Moreover, the report was made during a meeting of all elected~ officials concerning the 

status of the data loss and made within the scope of Respondent's job duties. Despite the clear 

evidence below, the Circuit Court detennined that there were genuine issues of fact regarding 

whether the report was made in good faith; whether the Respondent ~as reporting waste; and 
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whether Respondent's report was outside of the scope of his job dutL. 

testimony established that there were no issues of material fact. I 

Respondent's own 

1. Respondent's Reports were not a "Good Faith Report" 

The Whistleblower Law defines a "good faith report" as "a report of conduct defined in 

this article as wrongdoing or waste which is made without malice or consideration of personal 

benefit and which the person making the report has reasonable cause to believe is true." West 

Virginia Code § 6C-1-2( d). This Court has held that it is "implicit in our statutory scheme that 

the purpose of a report of wrongdoing or waste is, in fact, germane to determining whether an 

employee has engaged in protected activity thereunder." Taylor, 237 W.Va. at 563-564, 788 

S.E.2d 295. Where the purpose is not to promote any public policy but rather to incorrectly 

place blame to protect oneself, as a matter oflaw, the report is not a "good faith report." 

While there are no West Virginia cases interpreting the phrase "without ... consideration 

of personal benefit," courts in Pennsylvania, which has the same phrase in its Whistleblower 

Law,3 have routinely dismissed whistleblower claims when the reports are not made wholly 

without consideration of personal benefit to the plaintiff.4 See, Mosley v. City of Pittsburgh 

Public School District, 702 F.Supp.2d 561 (W.D.Pa. 2010) (dismissing whistleblower claim 

where plaintiff's report was made with consideration of personal benefit of defending 

reputation); Albright v. City of Philadelphia, 299 F.Supp.2d 575 (E.D.Pa. 2005) (dismissing a 

3 Compare, 43 P.S. § 1421, et seq. with West Virginia Code § 6C-1-1, et seq. 
4 See, Mosley v. City of Pittsburgh Public School District, 702 F.Supp.2d 561 (WD.Pa. 2010) (dismissing 
whistleblower claim where plaintiff's report was made with consideration of personal benefit of defending 
reputation); Albright v. City of Philadelphia, 299 F.Supp.2d 575 (ED.Pa. 2005) (dismissing a deputy 
sheriff's whistleblower claim where report was motivated, in part, by personal gain); Digiovanni Sharp v. 
Whitman Council, Inc., 2006 WL 2261623 (E.D.Pa. 2006) (dismissing whistleblower claim where 
employee's report was made "in an effort to realize a personal benefit"); I Ginsburg v. Aria Health 
Physician Services, 2012 WL 3778110 (E.D.Pa. 2012) (dismissing whistleblower reports of harassment 
as being for a personal benefit); Best v. County of Northumberland, 2012 WL 3562329 (MD.Pa. 2012) 
(dismissing portion of plaintiff's whistleblower claim that alleged harassment as being for a personal 
benefit). I 
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I 
deputy sheriffs whistleblower claim where report was motivated, in ~art, by personal gain); 

Digiovanni Sharp v. Whitman Council. Inc., 2006 WL 2261623 (E.d.pa. 2006) (dismissing 

whistleblower claim where employee's report was made "in an effort to realize a personal 

benefit"); Ginsburg v. Aria Health Physician Services, 2012 WL 3778110 (E.D.Pa. 2012) 

(dismissing whistleblower reports of harassment as being for a personal benefit); Best v. County 

of Northumberland, 2012 WL 3562329 (M.D.Pa. 2012) (dismissing portion of plaintiffs 

whistleblower claim that alleged harassment as being for a personal benefit). 

In Mosley, the employer, a public school district, became dissatisfied with the operations 

managed by the plaintiff, a human resources manager, and outlined an "improvement plan" for 

plaintiff. 702 F.Supp.2d at 564-565. Despite the plaintiff receiving satisfactory performance 

reviews, the employer also noted several areas in which it expected improvement. Id. at 565. At 

some point, the plaintiff extended a job offer to an individual, but failed to obtain a criminal 

background check. Id. at 566. Plaintiffs supervisor placed a memorandum in plaintiffs 

personnel file reflecting the mishandling of the situation. Id. at 566-567. In response, the 

plaintiff sent a rebuttal letter to his supervisor in which he outlined his belief that he was being 

blamed for the failure to obtain a background check and pointing out that other employees failed 

to obtain the same checks for plaintiffs supervisor and others. Id. at 567. Several months later, 

the supervisor recommended tenninating plaintiffs employment due to continuing problems in 

plaintiffs department. Id. at 568. Ultimately, plaintiffs employment was terminated and 

"security guards appeared at his office to escort him from the building." Id. at 569. Plaintiff 

filed suit alleging, among other things, violation of Pennsylvania's whistleblower law based 

upon the letter addressed to his supervisor. The school district moved f4r summary judgment as 

to Plaintiffs whistleblower claim, arguing that plaintiff failed to make a prima facie case of 
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discrimination because he failed to report any waste or wrongdoing and that the report and his 

I 

termination were not causally connected. Id. at 583. The court granted summary judgment to the 

employer because it found that the plaintiff had failed to establish that he had made a good faith 

report under the whistleblower law. Id. at 583-584. The court noted that a good faith report 

must be made "without malice or consideration of personal benefit." [d. at 584. The Court 

found that the letter "was made in consideration of [Plaintiff's] own personal benefit" because 

he was responding directly to the allegations contained in [the 
supervisor's] memorandum and was primarily concerned with defending 
himself from the criticisms articulated in [the supervisor's] memorandum. 

Id. (emphasis added). The court also noted that this conclusion was supported by plaintiff's own 

testimony that he drafted the letter "to let them know I was being blamed." Id. at 585. Thus, 

because the plaintiff's report was made for the purposes of defending himself, the court 

determined that it was not made in good faith as required by Pennsylvania's whistleblower law. 

Id. at 586. 

Here, as in as Mosley, Respondent did not engage in protected activity because the 

purpose of his report was to protect his reputation, not to report waste or wrongdoing. There was 

no genuine dispute that Respondent believed that he was going to be fired at the time he engaged 

in what he has termed "whistleblowing" activity. Approximately one week prior to his 

termination, Respondent began to believe that "[ s ]omebody had to take the fall. And [he] was the 

guy." (Appendix No. 13 at p. 000648). That is, he thought that he was going to be the 

"scapegoat." (Id. See also pp. 000648, 000721). He became suspicious that "they were trying to 

essentially back the bus over me." (Id. at pp. 000722,000725). Respondent further testified that 

he "felt like they were looking to blame anyone possible but themselves for ignoring what I 

recommended for them to do." (Id at p. 000722). This belief arose because he was being 
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excluded from meetings. (ld. at pp. 000721-000723). This belief cUlmihated with Respondent 

going to any non-commission elected official who would meet with him Ito show them an email 

from one years earlier,s which provided information about the County's networking infonnation. 

(Appendix No. 13 at p. 001417). According to Respondent's own words, he did this "mainly just 

to protect my name." (ld at p. 000725). Respondent's "report" of waste was not made in good 

faith as it was not made without consideration of his personal benefit. 6 West Virginia Code § 

6C-I-2( d) defines a "good faith report" as one being made "without malice or consideration of 

personal benefit" accordingly, Respondent's claim under the Whistleblower law fails. The 

Circuit Court's conclusion that a question of fact regarding Respondent's motive prevented 

summary judgment was not supported by the record. (Appendix No. 11 at pp. 000556-000571; 

Appendix No. 17 at pp. 001481-001492). 7 Accordingly, because Respondent admitted that at 

least one of the purposes of his reports was to clear his name, he did not engage in protected 

activity under the Whistleblower Law and the Circuit Court's order denying summary judgment 

was 111 error. 

2. The Reports were made as part of Respondent's Job Duties 

Respondent's report during the September 16, 2016 meeting cannot be considered a 

"good faith report" because his answers to questions fell within the scope of his responsibilities 

as IT Director. The employee's purpose in making the report is dispositive. This Court has 

addressed where an employee's "report" is made as part of her job duties and found that where 

the alleged protected activities were in fact activities that were part of the person's job the 

5 The email was created as the request of his supervisor, Beth Thompson; and did not identify the 
computer system at issue. ! 

6 See, Mosley, 702 F.Supp.2d 561; Albright, 299 F.Supp.2d 575; Digiovanni Sharp, 2006 WL 2261623; 
Ginsburg, 2012 WL 3778110; Best, 2012 WL 3562329. 
7 See, Mosley, 702 F.Supp.2d 561; Albright, 299 F.Supp.2d 575; Digiovanni Sharp, 2006 WL 2261623; 
Ginsburg, 2012 WL 3778110; Best, 2012 WL 3562329. 
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activity was not protected actIvIty. Here, according to Respondent, Je was directed by his 
I 

supervisor to not only attend the meeting where he allegedly made his "feport" but also that his 

supervisor specifically directed him to respond to the inquiry regarding the cause of the loss of 

data. 

In Bee v. West Virginia Supreme Court of Appeals, 2013 WL 5967045 (2013) 

(memorandum decision), this Court noted that West Virginia Code § 6-1-3(a) requires that a 

good faith report be made by an employee acting on his or her own volition. Id. at *3. In Bee, the 

plaintiff asserted a whistleblower claim regarding her termination as a magistrate court clerk 

after she summarized the findings of an audit of the magistrate court judges to the circuit court 

judge. Id. at * 1-2. She claimed that her termination was in violation of the Whistleblower Law 

as she had reported "waste" and "wrongdoing." Id. Her complaint was dismissed by the circuit 

court. Id. at *2. On appeal, this Court noted that the "activity for which petitioner claims 

protection was perfonned in the normal course of her employment.. .. " Id. at *3. Because the 

protected activities arose from her job responsibilities, this Court affirmed dismissal of her 

complaint. Id. 

In Taylor v. WV Dept. of Health and Human Resources, 237 W.Va. at 562, 788 S.E.2d 

295, this Court noted that while "our Whistle-blower Law contains no job duties exception" it is 

"implicit in our statutory scheme that the purpose of a report of wrongdoing or waste is, in fact, 

gennane to determining whether an employee has engaged in activity protected thereunder." Id. 

at 564, 788 S.E.2d 295. In other words, while the job duties exception does not provide an 

absolute defense to whistleblower claims, whether the report was made las part of the plaintiff's 

job duties is relevant in deciding whether the report is protected activity. 
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I 
Respondent's statements to the elected officials during a meeting I fell squarely within his 

I 

responsibilities as the IT Director for Cabell County. According to the R~spondent 

The purpose of the meeting was to explain to the elected officials the loss 
of the financial data, what has been done to try to retrieve such data and 
what the steps or policies and procedures we were going to do to re-enter 
the data. 

(Appendix No. 13 at p. 000648). In other words, the purpose of the meeting was to provide 

information to the elected officials about what happened and to provide a plan on what was to be 

done to attempt to remedy the problem. During the meeting, elected officials asked why the data 

had not been backed up and Petitioner Thompson turned the questioning over to Respondent, as 

Respondent was the IT Director. (Id.) Indeed, Respondent admitted that his job duties included 

"[a]ll daily IT functions." (Id. at p. 000736). Thus, when Respondent made his reports during 

the meeting, that was serving a core function of his job as the IT Director-advising the various 

county officials of what happened and what the plan was to fix the issue. These reports fall 

squarely within his job responsibilities, and were not made of his own volition. Bee, 2013 WL 

5967045, at *3. Therefore, the reports cannot be considered to be a good faith report. 

The Circuit Court's determination that an issue of fact existed as to whether Respondent 

acted outside the scope of his employment in making the report is not supported by the record. 

(Appendix No. 11 at pp. 000556-000571; Appendix No. 17 at pp. 001481-001492). There were 

no allegations, let alone evidence that he acted outside the scope of his employment in making 

the "report." As Respondent's statements made during the meeting fell within the scope of his 

employment they were not protected activity. His later attempts to meet with various elected 

officials were made to clear his name, not to report waste. (Appendix No. 13 at pp. 000728-

000729, 000730, 000731). Accordingly, the Circuit Court's decision with respect to 

Respondent's Whistleblower claim should be reversed. 
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3. Respondent's Reports were not Reports of Waste 

Respondent did not make a good faith report of "waste." "Waste" defined as: 

an employer or employee's conduct or omissions which result in 
substantial abuse, misuse, destruction or loss of funds or resources 
belonging to or derived from federal, state or political subdivision sources. 

West Virginia Code § 6C-1-1 (f). 

Respondent claims that there was great cost to the County in recreating and re-entering 

the data that was lost and that this cost would have been avoided if it purchased additional 

outside computer systems as he recommended. (Appendix No. 13 at 000646). No doubt the 

County would not have had to expend funds to recreate and reenter data if the data had actually 

been backed up. The fact that buying something could have prevented the lost resources is not 

evidence of "waste." It is undisputed that the County did not have to spend any money to back 

up that data. In fact it was Respondent's admitted omissions that resulted in the loss of funds 

and resources of the County. He knew that he was not verifying that the backup tapes were in 

fact storing any data at all. There is no dispute that that was his job. If he, in good faith, 

believed that additional backup storage was needed there was hardware and software available 

internally and all of the data fit on a thumb drive. (Id. at p. 000664). While he testified that the 

"waste" which was the subject of his reports was that he "saw money go to plenty of other 

projects that they now should see wasn't as important as what [he] was asking for" that "could 

have prevented this financial data loss" it is undisputed that the County did not have to expend 

funds to have prevented the data loss. (Id. at p. 000646; 000649-00051; 000657-000659). 

Respondent also admitted that he could have set the server to perfonn a backup from Windows 

and have the data go to another server. (Id. at p. 000664). He also never checked the NAS 

devices, which could have also been used to back up the data. (ld. at pp. 000694-000695). Nor 
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did he check the individual computers to detennine whether the data had been saved there. (ld. 

at pp. 000727-000728). All that needed to be done was for Respondedt to do perfonn his job 

duties and ensure that the system was operating property and backing up the data, which he 

failed to do. (Id. at p. 000662-000663). 

The "funds" that Respondent claims that the County should have expended to backup 

data which could have been put on a thumb drive are derived from quotes he obtained (although 

requested he never did submit proposals for bids) from different IT companies to address the 

alleged deficiency as follows: Alpha Technologies $27,316.04; Pomeroy $46,004; or Pomeroy 

$71,576. (Appendix No. 13 at pp. 001305-001309). The uncontroverted evidence is that none of 

the equipment or services proposed were necessary for the County to backup the data as its 

existing resources were more than sufficient. (Id. at p. 001279). 

Doug Tate, President and CEO of Alpha Technologies, confinned that when his company 

audited the County's IT system after Respondent's tennination, it was able to tell that the backup 

system that was in place was not being properly utilized. (Appendix No. 13 at pp. 001183, 

001189-001190, and 001190-001191). Alpha was able to use the existing systems already in 

place to properly back up the County's data. (Id.) While the County had adequate hardware to 

back up its data, Respondent simply was not utilizing it properly and did not utilize software 

options at his disposal. (Appendix No. 13 at p. 001200). Petitioners' expert, Keith Morgan, also 

testified that the County had sufficient backup capabilities in place, but that Respondent did not 

make proper use of them. (ld. at pp. 001261-001262,001262, and 001279l The County's new 

IT contractor, Greg Shoemaker, was able to network the servers to the NAS and provide off-site 

backup with the County's existing equipment without expending any additional money. (Id. at 

8 While the original trial date was continued and discovery reopened at Respondent's request in order to 
allow him to obtain an expert in the IT field he did not obtain or retain any expert and there is no rebuttal 
opinion testimony in opposition to the testimony of Mr. Morgan or Mr. Tate. I 
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pp. 001398-001399, and 001399). have 
I 

Respondent's proposals would cost the County 

thousands of dollars. (Id. at p. 001170-001171). According to Keith Morgan, the data that 

needed to be backed up fit on a USB flash drive. (Id. at p. 001261). 

In other words, Respondent's claim of "waste" is not waste at all. The clear evidence is 

that the County had sufficient backup capabilities in place prior to the system crash that were 

never checked by Respondent to ensure that they were actually doing what they were supposed 

to do. It would have been waste for the County to expend money for resources that it already 

possessed. 

Respondent was fired because the County Commission discovered that he did not have 

the requisite skills and expertise for the position of IT Director and decided to outsource its IT 

services. Respondent could not possibly argue that the basis of his termination was pre-textual 

and also argue that he "in good faith" believed that the data loss was because the County did not 

purchase an expensive backup system when the unrefuted evidence is that such a system was 

completely unneeded. Respondent either failed to recognize that there were backup systems in 

place or failed to utilize those same backup systems. This was not whistleb10wing; it was good 

faith grounds for termination. The data loss was his responsibility and he failed, as IT Director, 

to verify that the backups were actually backing up the data. 

Despite the clear evidence below, the Circuit Court denied the Petitioner's motion for 

summary judgment, concluding that the County's failure to purchase Respondent's proposed 

backup system could be considered a misuse of funds or resources. (Appendix No. 11 at pp. 

000556-000571; Appendix No. 17 at pp. 001481-001492). There was no genuine dispute that 

the County already had adequate systems in place prior to the system crash and data loss, and 
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that Respondent, as IT Director, failed to utilize the resources he had. Accordingly, the Circuit 
I 

Court's denial of summary judgment was in error. 

4. Respondent's Reports were not to the Appropriate Authority 

Respondent's reports were also not made to 

appropriate authority. The Whistleblower Law defines "appropriate authority" as being 

a federal, state, county or municipal government body, agency or 
organization having jurisdiction over criminal law enforcement, regulatory 
violations, professional conduct or ethics, or waste; or a member, officer, 
agent, representative or supervisory employee of the body, agency or 
organization. 

"an" 

West Virginia Code § 6C-I-2(a) (in part). Respondent claims that because the elected officials 

were present in the meeting convened to provide a report regarding the status of the recovery of 

the data and explanation as to why the data was lost and that those included the Sheriff, Beth 

Thompson and the Prosecutor he therefore made a report to the "appropriate authority." It is 

nonsensical that a report of an entity's waste can be made directly to the entity allegedly engaged 

in the waste as a basis for a Whistleblower claim. By its nature, the whistle must be heard. It is 

a "report to" someone with authority to take action not a "complaint to" the person you are 

complaining about. A statement made in a room full of people in direct response to a question is 

not a "report" to the Prosecutor or the Sheriff as anticipated by the statute. This is not a claim of 

"wrongdoing." See West Virginia Code § 6C-I-2(h). The wrongdoing theory was dismissed by 

the Circuit Court. (Appendix No. 11 at pp. 000556-000571; Appendix No. 17 at pp. 001481-

001492). 

In sum, Respondent did not make any reports of waste to th~ appropriate authority. 

Therefore, the Circuit Court's denial of summary judgment was erroneous and should be 
1 

reversed. 
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5. Respondent was not a "whistleblower" and was not terminated for whistleblowing 
activity ! 

The undisputed evidence is that the decision to terminate Respondent was wholly 

unrelated to his alleged "good faith reports." On the other hand, there is overwhelming evidence 

that his termination occurred for separate and legitimate reasons. See W. Va. Code 6C-1-4. 

(c) It shall be a defense to an action under this section if the defendant proves by a 
preponderance of the evidence that the action complained of occurred for separate 
and legitimate reasons, which are not merely pretexts. 

Then Commissioner Anne Yon testified that circumstances leading up to Respondent's 

termination included "a failure to back up that created an enormous problem for the County. 

That would be the realization that the backup had not been checked for a long period of time. 

And resulting in a catastrophic loss of information." (Appendix No. 13 at pp. 000798-000799) . 

Ms. Yon characterized that event as "the final straw." (Id.) Commissioner Cartmill also 

characterized the computer crash and lack of backup as "sort of like the icing on the cake or the 

straw that broke the camel's back." (Appendix No. 13 at p. 001029). Commissioner Bailey 

recalled Ms. Thompson forwarding complaints about Joe Whitt from elected officials or troubles 

that she was having with him but he never had any interaction with him other than him 

occasionally coming to fix his computer. (Appendix No. 13 at pp. 001082-001083). He recalled 

discussions of possibly firing Joe Whitt occurring about a month prior to his actual termination. 

(Id. at 34). The Commissioners were not advised that Joe Whitt had blamed the County 

Commission for a failure to allocate funds to improve computer backups prior to the decision to 

terminate him. (Appendix No. 13 at pp. 000996,001002-001003). 

There was no evidence that the Commission's decision to termidate Respondent had any 

relation to any alleged reports. In fact the Commissioners were not even aware of any reports. 

On the other hand, the unrefuted evidence established that Respondent's failure to perform his 
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I 
job duties to the standard of care in the industry resulted in the loss of ddta. The Circuit Court 

erred in denying Respondent Summary Judgment on the wrongful diS1arge claim under the 

Whistleblower law. 

B. The Circuit Court Erred in Denying Petitioner Thompson's Motion for Summary 
Judgment on Respondent's False Imprisonment and Intentional Infliction of 
Emotional Distress Claims 

The Circuit Court erred by denying Petitioner's Thompson's Motion for Summary 

Judgment with respect to Respondent's False Imprisonment and Intentional Infliction of 

emotional distress claims. 

1. False Imprisonment 

False imprisonment is an intentional act and the unrebutted evidence was that Petitioner 

Thompson did not direct or order the actions of Deputy McQuaid who Respondent alleged 

falsely imprisoned him when he walked with him through the Courthouse from his office with 

his box of personal belonging opening doors for him. Petitioner Thompson did not directed him 

to do anything other than to witness her handing Respondent his termination letter. (Appendix 

No. 13 at pp. 001151-001152, 000733-000735, 000877, and 000878-000879). Hypothetically, 

even if she had, the facts clearly establish that Respondent was not falsely imprisoned; he was 

not detained or restrained by any law enforcement officers following his termination. "[T]he 

gist of the action for false imprisonment is illegal detention of a persona without lawful process 

or by an unlawful execution of such process." Riffe v. Armstrong, 197 W.Va. 626, 640,477 

S.E.2d 535 (1996) (citing Vorholt v. Vorholt, 111 W.Va. 196, 160S.E. 916 (1931) and Finneyv. 

Zingale, 82 W.Va. 422, 95 S.E. 1046 (1918)). Thus, in West Virginia, a plaintiff alleging false 

imprisonment must prove "(1) the detention of the person, and (2) the unlawfulness of the 

detention and restraint." Id. at 643, 477 S.E.2d 535 (quoting Williams v. Glen Alum Coal Co., 72 
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I 
I 

W.Va. 288, 78 S.E. 94 (1913)). When an officer does not physicall~ detain or restrain an 

individual, 

I 

I 

there must be such words and conduct on the part of a known officer as to 
give reasonable ground for belief on the part of the subject that the officer 
has the present intention to make the arrest and submission on the part of 
the subject in good faith and under the belief that he has been arrested or 
will be arrested immediately. 

Syi. Pt. 1, in part, State ex reI. Sovine v. Stone, 149 W.Va. 310, 140 S.E.2d 801 (1965). 

However, 

[a]n individual's personal belief that he was compelled to remain has not 
been held sufficient to justify liability for unlawful detention, absent 
evidence establishing a reasonable basis for the individual's belief that his 
personal liberty was being limited or his freedom of locomotion was being 
deprived. 

Belcher v. Wal-Mart Stores. Inc., 211 W.Va. 712,723,568 S.E.2d 19 (2002) (citing, Riffe, 197 

W.Va. at 640, 477 S.E.2d 535). "[A] third-party cannot be held liable for the actions taken by 

officers in detaining a person unless the third-party instigates or directs the officers to detain the 

person. In other words, '" absent evidence that the police officers ... acted at the direction of the 

merchant, the merchant cannot be deemed liable for any actions taken by the officers. '" Lusk v. 

Ira Watson Co, 185 W.Va. 680,408 S.E.2d 630 (1991). That is, claims of false imprisonment or 

unlawful detention must focus upon the actions of the third-party, not the actions of the police 

officers. Belcher, 211 W.Va. at 721,568 S.E.2d 19. 

Even if Petitioner Thompson did direct Deputy McQuaid's actions (which she did not), 

escorting a discharged employee from the premises is not unreasonable. 9 

9 See, Parsons v. United Technologies Corp., Sikorsky Aircraft Div., 700 A.2d. 655, 667 (Conn. 1997) ("it 
is not patently unreasonable for an employer to remove a discharged employee from its premises under a 
security escort."); Toth v. Square D Co., 712 F.Supp. 1231, 1238 (D.S.C.1989) (not unreasonable for 
employer to escort former employee off premises after termination of employment, and such action does 
not provide basis for intentional infliction of emotional distress claim); Wornick Co. v. Casas, 856 S.W.2d 
732, 735 (Tex. 1993) (employer directing employee to leave premises under security escort not 
unreasonable and does not constitute intentional infliction of emotional distrdss); Seneca Knitting Mills 
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The Circuit Court erred in denying summary judgment to petitioLr Thompson as there 

I 
was no evidence that she directed Deputy McQuaid to "escort" Respondent from the building 

following his termination. (Appendix No. 11 at pp. 000556-000571; Appendix No. 17 at pp. 

001481-001492). 

Additionally, even if she had directed him, Deputy McQuaid's acts do not constitute 

"false imprisonment". He did not make any physical contact with the Respondent nor did he 

direct or control the Respondent's movement. (Appendix No. 13 at pp. 001151-001152). 

Respondent agreed that Deputy McQuaid did not physically detain or restrain, or touch him in 

any way, in the office. (Id. at pp. 000733-000735). Nor did Deputy McQuaid detain, restrain, or 

touch Respondent on the walk out of the courthouse to Respondent's vehicle. (Id. at pp. 001151-

001152, and 000733-00735). On the walk from the office to Respondent's vehicle, Deputy 

McQuaid walked alongside the Respondent, holding doors for him as they exited because 

Respondent was carrying a box of his personal effects. (Id.) There was no evidence that Deputy 

McQuaid said anything to Respondent that could have conceivably caused him to believe that he 

was being detained or restrained. Respondent testified that Deputy McQuaid did not speak to 

him in the office, except for asking if Respondent had gathered his things and saying "Okay. 

Let's go." (Id. at pp. 000733-000735). Once in the elevator, Deputy McQuaid asked 

Respondent what was going on. (Id.) Once they arrived at Respondent's vehicle, Deputy 

McQuaid apologized and saluted Respondent. (Id.) Respondent was merely being walked out of 

the courthouse by a deputy sheriff with whom he was on a first-name basis. 

The only evidence of any of a limitation of Respondent's freedom of locomotion, came 

solely from Respondent's own subjective belief that he was being "escQrted" from the building 

Corp. v. Wilkes, 502 N.Y.S.2d 844,845 (1986) (escorting plaintiff from the premises upon his termination 
is not outrageous); Appleton v. Board of Educ. of Town of Stonington, 7571 A.2d 1059 (Conn. 2000) 
(discharged teacher's removal from school by police escort is not unreasonable~. 
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and his desire to remain in his job. (Appendix No.8 at pp. 000507-00051;0). However, as noted 
i 

above, an individual's subjective belief as to his freedom to move about is insufficient to 

establish a false imprisonment claim. Belcher., 211 W.Va. at 723, 568 S.E.2d 19. 

Respondent's only argument in opposition to Petitioner's evidence was the submission of 

an affidavit in his Response to the Motion for Summary Judgment where he contradicted his own 

sworn deposition testimony and stated that he believed that his freedom of movement was being 

deprived. (Appendix No. 11 at pp. 000556-000571). As this was a "sham affidavit" that was 

not only wholly self-serving but was also in direct conflict with his own testimony it does not 

operate to create a genuine issue of material fact. Supra. (See Appendix No. 13 at pp. 000639 

and 000718; Appendix No. 21 at p. 1509; Appendix No.7 at p. 000072; Appendix No.8 at pp. 

000507-000510). The assertions in Respondent's affidavit should have been disregarded by the 

Circuit Court, and should also be disregarded by this Court. Syl. Pt. 4 of Kiser v. Caudill, 215 

W.Va. 403, 599 S.E.2d 826 (2004). 

Accordingly, because there were no genuine issues of material fact as to Respondent's 

false imprisonment claim, the Circuit Court's denial of summary judgment was erroneous and 

should be reversed. 

2. Intentional Infliction of Emotional Distress 

Respondents' claim for intentional infliction of emotional distress arises solely out of the 

fact that his employment was terminated and should have been dismissed. To the extent 

Respondent alleges that the "manner" of his termination was the "false imprisonment" as 

alleged above, that claim fails as well. Supra. In the employment context, "an employment 

discrimination claim can lead to two separate actions: one for wrongful discharge and one for 

intentional infliction of emotional distress .... " Hoosaflook v. Consolidated Coal Co., 201 W.Va. 
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I 
I 

325, 336, 497 S.E.2d 174 (1997). "The first action involves the employment discrimination 
I 

itself.. .. The second action involves the 'outrageous manner in which the discrimination ... , the 

discharge, was implemented[.]' " Dzinglski v. Weirton Steel Corp., 191 W.Va. 278, 284-285, 

445 S.E.2d 219 (1994) (internal citations omitted). 

"[N]o claim for intentional infliction of emotional distress can attach" where an 

employee's distress results from "the fact of his discharge-e.g., the embarrassment and financial 

loss stemming from the plaintiffs firing-rather than from any improper conduct on the part of 

the employer in effecting the discharge." Syl. Pt. 2, in part, Dzinglski, 191 W. Va. 278, 445 

S.E.2d 219. In other words, in order to recover for intentional infliction of emotional distress in 

an employment case, the employee must show that the means employed to effect the termination 

were outrageous as opposed to the termination of the employee for an insufficient or improper 

reason. See, Eddy v. Biddle, 2013 WL 66929, at *14 (N.D. W.Va. Jan. 4, 2013). Thus, if the 

distress stems from the fact that the plaintiff was terminated, rather than improper conduct during 

the termination, the plaintiff can only bring a claim for wrongful discharge and not intentional 

infliction of emotional distress. Dzinglski, 191 W. Va. at 284, 445 S.E.2d 219. In order to 

establish an intentional infliction of emotional distress claim, the conduct at issue must be "so 

outrageous, and so extreme in degree, as to go beyond all possible bounds of decency, and to be 

regarded as atrocious and utterly intolerable in a civilized community." Harless v. First National 

Bank in Fairmont. 169 W. Va. 673, 704-705, 289 S.E.2d 692 (1982). 

Respondent unequivocally testified that the sole basis for his intentional infliction of 

emotional distress claim was the fact that he was fired: 

Q: In your complaint, there IS an allegation that you're suffering 
severe emotional distress? 

A: Yes, ma'am. 
Q: What do you mean by severe emotional distress? 
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A: 

Q: 
A: 
Q: 
A: 

Well, for one, I'm a nervous wreck. I've never d~ne this before. 
I'm absolutely tore up every day. I feel failure. I feel exploited. I 
feel terrible. It's taken medication for me to functi6n. 
Now, what do you believe caused that? 
My firing. I was never this way before that day. 
And it's the specific act of being fired? 
Yes. It was my goal as a human being to never warrant - or never 
do anything that warranted to be tenninated by an employer. 

(Appendix No. 13 at p. 000745). In other words, the entirety of Respondent's intentional 

infliction of emotional distress claim was that his employment was tenninated. The only 

evidence Respondent submitted in opposition was his sham affidavit which did not support the 

claim and which should have been disregarded. This Court's seminal case on "sham affidavits" 

Kiser v. Caudill, 215 W.Va. 403, 599 S.E.2d 826 (2004) provides that a party is precluded from 

creating an issue of fact to prevent summary judgment by submitting an affidavit that directly 

contradicts previous deposition testimony of the affiant." ld. at 409,599 S.E.2d 826. 

A conflict in the evidence does not create a "genuine issue of fact" if it 
unilaterally is induced. For example, when a party has given clear answers 
to unambiguous questions during a deposition or in answers to 
interrogatories, he does not create a trialworthy issue and defeat a motion 
for summary judgment by filing an affidavit that clearly is contradictory, 
where the party does not give a satisfactory explanation of why the 
testimony has changed. 

ld. at 410,599 S.E.2d 826 (quoting Williams v. Precision CoiL Inc., 194 W.Va. at 60 n.12, 459 

S.E.2d 329). 

The Kiser Court held as follows at Syllabus Point Four: 

To defeat summary judgment, an affidavit that directly contradicts prior 
deposition testimony is generally insufficient to create a genuine issue of 
fact for trial, unless the contradiction is adequately explained. To 
detennine whether the witness's explanation for the contradictory affidavit 
is adequate, the circuit court should examine: (1) Whethh the deposition 
afforded the opportunity for direct and cross-examination of the witness; 
(2) whether the witness had access to pertinent evidencb or infonnation 
prior to or at the time of his or her deposition, or whether the affidavit was 
based upon newly discovered evidence not known or available at the time 
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of the deposition; and (3) whether the earlier deposition te~timony reflects 
confusion, lack of recollection or other legitimate lack o£ clarity that the 
affidavit justifiably attempts to explain. 

Here, Respondent's affidavit claims that it was being submitted to "supplement" and 

"clarify" his prior deposition testimony. (Appendix No.8 at pp. 000507-000510). Thus, it is 

clear that Respondent submitted the affidavit for the sole purpose of defeating the Respondents' 

motion for summary judgment on the intentional infliction of emotional distress and false 

imprisonment claims . It was submitted only after Petitioners filed their initial motion for 

. d 10 summary JU gment. (Appendix No. 8 at pp. 000507-000510). The affidavit contradicts 

Respondent's testimony in both depositions. For instance, in the affidavit, Respondent claims 

that 

The emotional distress that I have suffered and for which I am claiming 
damages arises from the act of my firing which I understand also includes 
all of the circumstances which my firing was affected and carried out. 

Q.Q1 However, Respondent clearly testified that the sole basis for that claim was the fact that he 

was fired. (Appendix No. 13 at p. 000745). However, as noted above, the "escort" was not 

directed by Petitioner Thompson and is not an act that was "so outrageous, and so extreme in 

degree, as to go beyond possible bounds of decency, and to be regarded as atrocious and utterly 

intolerable in a civilized community." See infra. 

Accordingly, the Circuit Court's denial of summary judgment on Plaintiff's intentional 

and infliction of emotional distress claim was in error. 

C. The Circuit Court Erred by Denying Statutory and Qualified Immunity to 
Petitioner Thompson 

10 Petitioners' initial Motion for Summary Judgment was filed on September 27,2017. (Appendix No. 20 
at p. 001502). Respondent's affidavit was executed on October 16, 2017 and filed as an exhibit to his 
Response on October 17, 2017. (Appendix No.8 at pp. 000506-000510). I 
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The Circuit Court erred by refusing to accord Petitioner Thom~son both statutory and 
! 

qualified immunity with respect to the intentional infliction of emotional distress and false 

imprisonment claims. 

1. West Virginia Code § 29-12A-l Applies to False Imprisonment and Intentional 
Infliction of Emotional Distress 

The purpose of the Governmental Tort Claims and Insurance Reform Act is "to limit 

liability of political subdivisions and provide immunity to political subdivisions in certain 

instances and to regulate the costs and coverage of insurance available to political subdivisions 

for such liability." West Virginia Code § 29-12A-1. A political subdivision "is not liable in 

damages in a civil action for injury, death, or loss to persons or property allegedly caused by any 

act or omission of the [Commission] or an employee of the [Commission] in connection with a 

governmental or proprietary function" except in a few narrow circumstances. See, West Virginia 

Code § 29-12A-4. None of the exceptions in West Virginia Code § 29-12A-4(c) apply. 

The Act further provides immunity for employees of political subdivision. West Virginia 

Code § 29-12A-5(b). An employee can only stripped of his statutory immunity if 

(1) His or her acts or omissions were manifestly outside the scope of 
employment or official responsibilities; 

(2) His or her acts or omissions were with malicious purpose, in bad faith, 
or in a wanton or reckless manner; or 

(3) Liability is expressly imposed upon the employee by a provision of 
this code. 

Id. Absent any of the above situations, an employee is immune pursuant to the clear language of 

the statute. Here, Petitioner Thompson was clearly acting within the scope of her employment 

and there are not code provisions imposing liability directly on Petitioner Thompson for 

intentional infliction of emotional distress or false imprisonment. Nevertheless, the Circuit Court 
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denied her immunity finding that her actions could be deemed maliciousj. (Appendix No. II at 

pp. 000556-000571; Appendix No. 17 at pp. 001481-001492). The Court did not find that she 

engaged in any "act" however. The actions complained of-having Respondent escorted out of 

the Courthouse-were not directed or instigated by Petitioner Thompson. (Appendix No. 13 at 

pp. 001151-001152, 000733-000735, and 000878-000879). Thus, the Court's reliance on the 

malicious conduct exception to statutory immunity was in error and should be reversed. Without 

a predicatory actionable conduct malicious intent is irrelevant. 

Additionally, there was no evidence of malice. Rather the evidence was to the contrary. 

The manner and method of termination were recommended by counsel prior to the actual 

termination. (Appendix No. 13 at p. 001108; See also 001107, 001109, 

001114) . 

2. Alternatively_ if West Virginia Code § 29-12A-1 does not apply_ Petitioner 
Thompson was Entitled to Qualified Immunity 

As this Court has previously stated "the purpose of qualified immunity is to allow 

officials to do their jobs and to exercise judgment, wisdom, and sense without worry of being 

sued." West Virginia Bd. of Educ. v. Marple, 236 W.Va. 654, 661, 783 S.E.2d 75 (2015). Thus, 

"[gJovemment officials performing discretionary functions are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional 

rights of which a reasonable person would have known." Syl. Pt. 3, in part, Robinson v. Pack, 

223 W.Va. 828, 679 S.E.2d 660 (2009); Syl. Pt. 2, in part, Clark v. Dunn, 195 W.Va. 272, 465 

S.E.2d 374 (1995). As noted by this Court 

A public executive official who is acting within the scop~ of his authority 
and is not covered by the provisions ofW. Va. Code, 29-pA-1, et seq., is 
entitled to qualified immunity from personal liability for Official acts if the 
involved conduct did not violate clearly established laws of which a 
reasonable official would have known .... 
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Syl. Pt. 10, in part, Brown v. City of Montgomery, 233 W.Va. 119, 7p5 S.E.2d 653 (2014). 

Therefore, to the extent that Respondent's claims fall outside the provisions of West Virginia 

Code, 29-12A-l, et seq., Petitioner Thompson is entitled to qualified immunity if engaged in a 

discretionary function, if the right is not clearly established or is otherwise fraudulent or 

malicious. 

In Syl. Pts 10 and 11 of W. Va. Reg'l Jail & Corr. Facility Auth. v. A.B., 234 W. Va. 

492, 766 S.E.2d 751(2014), this Court set forth a two-part analysis for detennining whether 

government officials or employees are entitled to qualified immunity. 

A reviewing court must first identify the nature of the governmental acts 
or omissions which give rise to the suit in order to detennine whether the 
acts constitute legislative, judicial, executive or administrative policy
making acts or involve otherwise discretionary governmental functions .... 

Syl. Pt. 10, in part, A.B., 234 W. Va. 492, 766 S.E.2d 751. If the court detennines that the 

governmental acts or omissions which give rise to a cause of action fall within the category of 

discretionary functions, the court must then 

detennine whether plaintiff has demonstrated that such acts or omissions 
are in violation of clearly established state or constitutional rights or laws 
of which a reasonable person would have known or are otherwise 
fraudulent, malicious or oppressive in accordance with State v. Chase 
Securities, 188 W.Va. 356, 424 S.E.2d 591 (1992). In absence of such a 
showing, both the State and its officials or employees charged with such 
acts or omissions are immune from liability. 

Syl. Pt. 11, A.B., 234 W. Va. 492, 766 S.E.2d 751. 

Courts apply a two-part test: "(1) does the alleged conduct set out a constitutional or 

statutory violation; and (2) were the constitutional standards clearly established at the 

time[?]" Hutchison v. City of Huntington, 198 W.Va. 139, 149, 4;;79 S.E.2d 649 (1996). 

Therefore, the dispositive issue is whether "it would be clear to a reasonable [government actor] 
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I 
that [her] conduct was unlawful in the situation [s]he confronted." dty of Saint Albans v. 

! 

Botkins, 228 W. Va. 393,400,719 S.E.2d 863 (2011) (quoting Saucieriv. Katz, 533 U.S. 194, 

202, 121 S.Ct. 2151 (2001)). Petitioner Thompson did not commit any acts that could 

reasonably form the basis of Respondent's false imprisonment or intentional infliction of 

emotional distress claim. She did not direct Deputy McQuaid in any way, shape, or form. 

Having a discharged employee escorted from the premises is not unreasonable. I I 

Finally, it is not false imprisonment when a law enforcement officer does not move to 

physically detain an individual and does not say or do anything that indicates a present intention 

to prevent an individual from moving about. Riffe, 197 W.Va. at 640, 477 S.E.2d 535; Syl. Pt. 1, 

in part, Stateexrel. Sovine, 149 W.Va. 310,140 S.E.2d 801. 

According, the Circuit Court erred by denying Petitioner Thompson qualified immunity 

and its decision should be reversed. 

3. The Malicious Act Exception was not Implicated Because There was no Predicate 
Act 

The Circuit Court applied the malicious conduct exception in holding that there was a 

factual dispute as to Petitioner Thompson's immunity. (Appendix No. 11 at pp. 000556-000571; 

Appendix No. 17 at pp. 001481-001492) This finding was based upon Respondent's assertions 

that Petitioner Thompson acted maliciously in employing Deputy McQuaid to escort Respondent 

from the courthouse. (Id.) This is a statement that is belied by the actual facts of the case. 

(Appendix No. 13 at pp. 001151-001152, 000733-000735, and 000878-000879). 

11 See, Parsons, 700 A.2d. at 667 ("it is not patently unreasonable for ah employer to remove a 
discharged employee from its premises under a security escort."); Toth, 712 F.Supp. at 1238 (not 
unreasonable for employer to escort former employee off premises after termirjlation of employment, and 
such action does not provide basis for intentional infliction of emotional distress claim); Wornick Co., 856 
S.w.2d at 735 (employer directing employee to leave premises under security escort not unreasonable 
and does not constitute intentional infliction of emotional distress); Seneca Knitting Mills Corp., 502 
N.Y.S.2d at 845 (1986) (escorting plaintiff from the premises upon his termination is not outrageous); 
Appleton, 757 A.2d 1059 (Conn. 2000) (discharged teacher's removal from school by police escort is not 
unreasonable ). 
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Because there was no action upon which the Circuit Court could base its detennination of 

I 
a genuine issue of material fact, its holding with respect to qualified immunity is flawed because 

it did not engage in the appropriate analysis. 

4. There was No Notice to Petitioner Thompson 

Finally, as this Court has previously stated "the purpose of qualified immunity is to allow 

officials to do their jobs and to exercise judgment, wisdom, and sense without worry of being 

sued." West Virginia Bd. of Educ. v. Marple, 236 W.Va. 654, 661, 783 S.E.2d 75 (2015). Thus, 

"[gJovernment officials perfonning discretionary functions are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional 

rights of which a reasonable person would have known." Syl. Pt. 3, in part, Robinson v. Pack, 

223 W.Va. 828, 679 S.E.2d 660 (2009); Syl. Pt. 2, in part, Clark v. Dunn, 195 W.Va. 272, 465 

S.E.2d 374 (1995). Therefore, the dispositive issue is whether "it would be clear to a reasonable 

officer that his conduct was unlawful in the situation he confronted." City of Saint Albans v. 

Botkins, 228 W. Va. 393, 400, 719 S.E.2d 863 (2011) (quoting Saucier v. Katz, 533 U.S. 194, 

202, 121 S.Ct. 2151 (2001)). In other words, "the plaintiff must make a particularized showing 

that a reasonable official would understand that what he is doing violated that right or that in the 

light of preexisting law the unlawfulness of the action was apparent." Hutchinson, 198 W.Va. at 

149 n. 11,479 S.E.2d 649 (internal quotation marks and citations omitted). Thus, "the pivotal 

inquiry becomes whether the office[ialsJ were on notice that their conduct was unlawful." 

Botkins, 228 W.Va. at 400, 719 S.E.2d 863. 

Here, there was nothing to place Petitioner Thompson on notice that having a deputy 

serve as witness an employee's tennination was unlawful or that such ~ctions could constitute 

either false imprisonment or intentional infliction of emotional distress. To the contrary, several 
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courts have held that escorting a discharged employee from the premises is not unreasonable. 

I 
See, Parsons, 700 A.2d. at 667; Toth, 712 F.Supp. at 1238; Wornick Co., 856 S.W.2d at 735; 

Seneca Knitting Mills Corp., 502 N.Y.S.2d at 845; Appleton, 757 A.2d 1059. Nor are there any 

cases placing an employer on notice that escorting a discharged employee from the premises 

would constitute false imprisonment. Indeed, in Caldwell v. Linker, 901 F.Supp. 1010 

(M.D.N.C. 1995), the discharged employee was escorted by the sheriff to her office and then off 

campus. Id. at 1015. However, because the sheriff did not prevent the plaintiff from leaving the 

campus-that is, he did not actually confine her-her claim for false imprisonment failed. Id. In 

Larry v. State, 2011 WL 6782438 (N.l Super. Ct. App. Div. 2011), an employee was suspended 

and directed to leave the building. Id. at * 1. A state trooper "opened the door for plaintiff, 

walked with her to her office so she could clear out her desk, and accompanied her of the 

building." Id. The Court found that "the State trooper escort did not restrain plaintiff's freedom 

of locomotion. Indeed, the State trooper opened the door for plaintiff to exit her Section Chief's 

office after she was informed of the suspension." Id. at *3. Both Linker and Larry are 

factually analogous to the Respondent's claims. Respondent claimed that his false imprisonment 

arose from the fact that Deputy McQuaid walked beside him, held doors open for him and 

escorted him from the courthouse. (Appendix No. 13 at pp. 001151-001152, 000733-000735, 

and 000878-000879). Those are the same allegations rejected by both Linker and Larry. 

Respondent testified that Deputy McQuaid did not place his hands on Respondent's person. (ld.) 

Nor did Deputy McQuaid restrict Respondent's movement in any way. (ld.) Deputy McQuaid 

merely walked beside Respondent and held doors open for him. (ld.) Finally, McQuaid's 

actions were of his own undertaking. They were not directed in any ~Tay, shape, or form by 
! 

Petitioner Thompson. 
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The Circuit Court's orders do not address whether a reasonable official would understand 
I 

that having a terminated employee escorted from the premises would constitute intentional 

infliction of emotional distress or false imprisonment. Accordingly, the Circuit Court's decision 

is erroneous and summary judgment should be granted to Petitioner Thompson. 

VII. CONCLUSION 

\\THEREFORE, for the foregoing reasons, Petitioners, Cabell County Commission and 

Beth Thompson, respectfully request that this Honorable Court reverse the Circuit Court's Order 

granting, in part, and denying, in part, their renewed motion for summary judgment and remand 

this civil action for entry of an order granting Petitioners' Motion for Summary Judgment and 

dismissing this matter with prejudice; and for any and all other such relief allowable by law. 

Respectfully submitted, 
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