
IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA 

JOSEPH WHITT 

Plaintiff, 

v. 

COUNTY COMMISSION OF CABELL 
COUNTY, a public corporation; and 
BETH THOMPSON, in her official and 
individual capacity; 

Defendants. 

Civil Action No.: 16-C-741 
The Honorable Gregory L. Howard, Jr. 

ORDER DENYING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

On October 23, 2017 came the Parties, Joseph Whitt, by counsel, Kurt E. 

Entsminger, Raymond L. Harrell, Jr., and the law firm of Flaherty Sensabaugh Bonasso 

PLLC, and Defendants, Cabell County Commission and 8eth Thompson, by counsel, 

Wendy E. Greve, and the law firm of Pullin, Fowler, Flanagan, Brown & Poe, PLLC, for 

hearing on Defendants' Motion for Summary Judgment. Upon consideration of 

Defendants' Motion for Summary Judgment, the memoranda in support thereof and in 

opposition thereto, and having heard the arguments of counsel and examined the 

applicable law, the Court hereby DENIES Defendants' Motion for Summary Judgment 

as to Plaintiff's claims for wrongful termination in violation of the West Virginia Whistle-

Blower Law, intentional infliction of emotional distress, and false imprisonment. Further, 

the Court FINDS that Defendant Thompson is not immune from Plaintiff's claims, and 

therefore DENIES Defendants' Motion for Summary Judgment as to Defendant 

Thompson. 

The Court makes the following findings of fact and conclusions of law. 

1 



FINDINGS OF FACT 

1. Plaintiff was employed for approximately eleven (11) years as an IT specialist with 

Defendant Cabell County Commission ("the Commission"). 

2. In July 2015, the Commission voted unanimously to promote Plaintiff to its IT Director 

position. 

3. In July 2015, Defendant Beth Thompson, was hired as County Administrator for Cabell 

County and became Plaintiff's immediate supervisor. 

4. Soon after his appointment as the Cabell County Commission IT Director, Plaintiff sent 

an email to Thompson on July 6, 2015 at her request, in which Plaintiff described 

giving Thompson "a small breakdown of all the network in a nutshell" and explaining 

"what is backed up and what is not." Plaintiff claims that beginning in July 2015, he 

made repeated reports, which included the July 6, 2015 email, to Defendants about 

the deficiencies in the backup systems. 

5. On July 23, 2015, Plaintiff presented Defendants with a proposal from Alpha 

Technologies to implement a new backup system. Defendants rejected the proposal, 

citing budgetary constraints. 

6. On August 31, 2016, the AP1 Server that housed all of the County Clerk's financial 

data crashed. The cause of this crash is unknown. 

7. Because of this crash, electronic data was lost from December 2014 to the date of the 

crash. 

8. Plaintiff claims that on the day of the crash, he reported to Thompson that the loss of 

data was attributable to the Commission's failure to procure the additional backup 

capabilities as he had recommended. On Friday, September 16, 2016, Thompson 
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convened a meeting of various elected county officials, includin6 the Cabell County 

Prosecuting Attorney, to address the issues arising from the August 31, 2016 crash. 

Plaintiff was also present at the meeting. 

9. During the course of the September 16, 2016 meeting, an official asked why the loss 

of data had occurred. Thompson invited Plaintiff to respond to this inquiry. Thompson 

did not provide any directives to Plaintiff with regard to the substance of his response. 

In response to the question, Plaintiff claims to have said, "I had recommended a proper 

backup system. I was told that there wasn't any financial resources for such. And that's 

why we were in the situation that we were in." Following the meeting, Plaintiff spoke 

with various elected officials, including the Cabell County Prosecuting Attorney. 

Plaintiff has since explained that the purpose of these discussions was to protect his 

name. During these discussions, Plaintiff showed each official a copy of his July 6, 

2015 email to Thompson. 

10. After the crash, the Commission decided to terminate Plaintiffs employment. 

Thompson contacted each of the Commissioners before the final decision to terminate 

Plaintiffs employment was made. All of the Commissioners agreed to terminate 

Plaintiff's employment. Upon her arrival at work on Monday morning of September 19, 

2016, Thompson began steps in anticipation of firing Plaintiff including asking him for 

passwords and other information that would be required after he was gone. 

11. During the afternoon of Monday, September 19, 2016, Thompson consulted with 

Attorney Ancil Ramey regarding the manner in which this termination should be 

carried out. Thompson contacted the Cabell County Sheriff's Department and 

requested assistance to carry out the termination. 
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12. At approximately 4:00 p.m., Thompson, accompanied by an armed Cabell County 

Deputy Sheriff, went to Plaintiff's office and handed him a termination letter that stated: 

Dear Mr. Whitt, Please be advised that, effective immediately, 
your services are no longer needed with the Cabell County 
Commission. Please leave any county issued devices, 
badges, and keys with me as you leave today. Thank you, 
8eth Thompson County Administrator 

13. After Plaintiff gathered his belongings, the deputy walked with Plaintiff through the 

courthouse and to the employee parking lot. The deputy did not make physical 

contact with Plaintiff or verbally direct Plaintiff's actions. 

14. Plaintiff claims that based upon all of the circumstances surrounding his termination 

and the actions of the deputy, Plaintiff believed that his freedom of movement and 

locomotion were being limited by the deputy. 

15. Plaintiff and the deputy left the building during regular county business hours while the 

Courthouse was still open to the public. 

16. Plaintiff's personnel file shows that he received no complaints, negative evaluations, 

or any form of progressive discipline while employed by the Commission. 

17. During the fifteen (15) months Thompson supervised Plaintiff, she never met with him 

to address any specific job performance problems or concerns. 

CONCLUSIONS OF LAW 

1. In order to succeed in their Motion for Summary Judgment, Defendants carry a heavy 

burden. "A motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concerning the facts is not 

desirable to clarify the application of the law." Syl. pt. 3, Aetna Casualty & Surety Co. 

v. Federal Insurance Co. of New York, 148 W. Va. 160,133 S.E.2d 770 (1963). Courts 
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considering motions for summary judgment "must draw any p~rmissible inference 

from the underlying facts in the light most favorable to the party opposing the motion." 

Painter v. Peavy, 192 W. Va. 189, 192,451 S.E.2d 755, 758 (1994). 

2. According to our Supreme Court, "[t]he question to be decided on a motion for 

summary judgment is whether there is a genuine issue of fact and not how that issue 

should be determined." Syl. pt. 5, Aetna, 148 W. Va. 160, 133 S.E.2d 770. 

3. The Supreme Court has also noted that "[p]articularly in 'complex cases where issues 

involving motive and intent are present,' summary judgment should not be utilized as 

a method of resolution." Kelley v. City of Williamson, 221 W. Va. 506, 510,655 S.E.2d 

528, 532 (2007) (citation omitted). Justice Cleckley stated in the context of an 

employment discrimination case, Conrad v. ARA Szabo, 198 W. Va. 362, 370, 480 

S.E.2d 801,809 (1996): 

In Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 
(1995), we cautioned circuit courts to be particularly careful in 
granting summary judgment in employment discrimination 
cases. Although we refuse to hold that simply because motive 
is involved that summary judgment is unavailable, the issue 
of discriminatory animus is generally a question of fact for the 
trier of fact, especially where a prima facie case exists. The 
issue does not become a question of law unless only one 
conclusion could be drawn from the record in the case. 

ARA Szabo, 198 W. Va. at 370, 480 S.E.2d at 809. 

Whistle-Blower Claim 
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4. Plaintiffs wrongful discharge claim in this case is brought pursuant to the West Virginia 

Whistle-Blower Law, West Virginia Code § 6C-1-1 et seq. West Virginia Code § 6C-1-

3(a) provides: 

No employer may discharge, threaten or otherwise 
discriminate or retaliate against an employee by changing the 
employee's compensation, terms, conditions, location or privileges 
of employment because the employee, acting on his own volition, or 
a person acting on behalf of or under the direction of the employee, 
makes a good faith report or is about to report, verbally or in writing, 
to the employer or appropriate authority an instance of wrongdoing 
or waste. 

5. To establish a claim under the Whistle-Blower Law, and employee "must show by a 

preponderance of the evidence that, prior to the alleged reprisal, the employee, or a 

person acting on behalf of or under the direction of the employee, had reported or was 

about to report in good faith, verbally or in writing, an instance of wrongdoing or waste 

to the employer or an appropriate authority." W. Va. Code § 6C-1-4(b). If an employee 

produces such evidence, the burden then shifts to the employer to prove "proves by 

a preponderance of the evidence that the action complained of occurred for separate 

and legitimate reasons, which are not merely pretexts." Id. §6C-1-4(c). 

6. Whether Plaintiff was a public employee protected under that statute and whether 

his employment was terminated are points that are not in dispute. 

7. Defendants have argued that Plaintiff's reports under the Whistle-Blower Law were 

not to his "employer or appropriate authority." Plaintiffs have disagreed, arguing that 

reports to Defendants and the Cabell County Prosecuting Attorney constitute reports 

to an employer or appropriate authority. 

8. As used in the Whistle-Blower Law, '''[e]mployer' means a person supervising one or 

more employees, including the employee in question, a superior of that supervisor, 
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or an agent of a public body." W. Va. Code § 6C-1-2(c). '''Appropiriate authority' 

means a federal, state, county or municipal government body, agency or 

organization having jurisdiction over criminal law enforcement, regulatory violations, 

professional conduct or ethics, or waste; or a member, officer, agent, representative 

or supervisory employee of the body, agency or organization. The term includes, but 

is not limited to, the office of the attorney general, the office of the state auditor, the 

commission on special investigations, the Legislature and committees of the 

Legislature having the power and duty to investigate criminal law enforcement, 

regulatory violations, professional conduct or ethics, or waste." Id. § 6C-1-2(a). 

9. The evidence shows that the Commission employed Plaintiff and that the 

Commission employed Thompson to, among other things, supervise Plaintiff. Thus, 

the reports made by Plaintiff to Defendants constitute reports to Plaintiff's employer 

under the Whistle-Blower Law. Likewise, the reports to the Cabell County Prosecutor 

constitute reports to an appropriate authority under the Whistle-Blower Law because 

the Prosecutor is the head of a county agency with jurisdiction over criminal law 

enforcement. 

10. Defendants have argued that the reports do not constitute reports of waste or 

wrongdoing within the meaning of the Whistle-Blower Law. Plaintiff has disagreed, 

arguing that his reports were about the "omission" of his employer, a "loss" of 

"resources" that "resulted" from the employer's omissions, and a "substantial" loss, 

and that the resources lost were those "belonging to" or "derived from" a "political 

su bd ivision." 
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11.As used in the Whistie-BlolNer Law, '''[w]aste' means an emPloyeir or employee's 

conduct or omissions which result in substantial abuse, misuse, destruction or loss 

of funds or resources belonging to or derived from federal, state or political 

subdivision sources." Id. § 6C-1-2(f). '''Wrongdoing' means a violation which is not of 

a merely technical or minimal nature of a federal or state statute or regulation, of a 

political subdivision ordinance or regulation or of a code of conduct or ethics 

designed to protect the interest of the public or the employer." Id. § 6C-1-2(h). 

12. Plaintiff cannot maintain a claims under the theory that his reports were of 

wrongdoing within the meaning of the Whistle-Blower Law because he has failed to 

produce any evidence that his reports were motivated by the violation of any statute 

or rule. However, in light of the crash, the data loss stemming therefrom, Plaintiff's 

reports to Defendants regarding the backups in place before the crash, and 

Plaintiff's proposals regarding the acquisition of a backup system, a jury could 

conclude that Defendants' failure to invest in Plaintiff's proposed backup system 

constituted a misuse of the Commission's funds or resources. Having considered the 

parties' arguments, the Court determines that whether or not Defendants' conduct 

constitutes waste within the meaning of the Whistle-Blower Law is a fact question for 

a jury to decide. 

13. Defendants have argued that Plaintiff's reports were not made while he was acting 

under his own volition. In so arguing, Defendants relied on Bee v. W. Va. Supreme 

Court of Appeals, No. 12-1111,2013 WL 5967045 (Nov. 8, 2013) (memorandum 

decision), in support of their position. Plaintiff argued that the evidence indicates 

otherwise. 
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14.ln Bee, the Supreme Court implied that reports made during the pourse of the 
i 

employee's job responsibilities are not made on the employee's "own volition" under 

West Virginia Code § 6C-1-3(a). See Bee, 2013 WL 5967045 at *3 ("We note that 

the activity for which petitioner claims protection was performed in the normal course 

of her employment, and she acknowledged as much in her pleading. In paragraph 8 

of her complaint, petitioner stated that '[h]er duties included ... assisting the auditors.' 

In paragraph 11, she stated that she was 'required by her job position' to provide 

information to the auditor. In paragraph 29, she stated that the memorandum she 

prepared for Respondent Chief Judge Hummel 'responded to [his] request to 

[petitioner] for a written summary of the main issues resulting from the audit.' Based 

on her own pleadings, petitioner is unable to show that the activity she claims as 

protected was undertaken 'on [her] own volition.' Rather, she was acting in 

accordance with her job responsibilities."). 

15. Applying the Supreme Court's reasoning in Bee to thIS case, any reports made by 

Plaintiff to Defendants during his tenure as IT director that were made in the scope 

of Plaintiffs employment as IT director do not qualify as reports made under his own 

volition under the Whistle-Blower Law. Having reviewed the evidence submitted by 

the parties in support of their positions on the motion for summary judgment, this 

Court determines that questions of fact exist as to the scope of Plaintiff's 

employment and whether Plaintiff was acting outside of the scope of his employment 

in making his reports of waste. 
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16. Defendants have argued that Plaintiff's reports were not in good Ifaith because they 

were made for his personal benefit. Again, Plaintiff argued that the evidence 

indicates otherwise. 

17. Under the Whistle-Blower Law, "[g]ood faith report" means a report of conduct 

defined in this article as wrongdoing or waste which is made without malice or 

consideration of personal benefit and which the person making the report has 

reasonable cause to believe is true. W. Va. Code § 6C-1-2(d). 

18. Whether an employee's report was made in good faith necessarily requires a 

determination of the employee's motive. Having reviewed the evidence submitted by 

the parties in support of their positions on the motion for summary judgment, 

focusing on Plaintiff's deposition testimony, the Court determines that a question of 

fact exists as to whether Plaintiff's reports were made without consideration of 

personal benefit. 

19. As established above, material questions of fact exist with regard to whether Plaintiff 

"act[ed] on his own volition ... [and] ma[de] a good faith report ... to [his] employer 

or appropriate authority [of] an instance of ... waste." Further, under the 

circumstances of Plaintiff's termination, a material question of fact also exists as to 

whether a discriminatory motive formed the basis for Defendants' termination of 

Plaintiff's employment. Accordingly, the Court concludes that Defendant is not 

entitled to summary judgment on Plaintiff's whistle-blower claim. 

Intentional Infliction of Emotional Distress 

20. The Supreme Court has held that "[o]ne who by extreme or outrageous conduct 

intentionally or recklessly causes severe emotional distress to another is subject to 
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liability for such emotional distress, and if bodily harm to the otheir results from it, for 
i 

bodily harm." Syl. pt. 1, Harless v. First Nat'! Bank in Fairmont, 169 W. Va. 673, 289 

S.E.2d 692 (1982). 

21.ln analyzing a tort of outrage claim in the employment context, the Supreme Court 

has provided the following guidance: 

The prevailing rule in distinguishing a wrongful discharge claim from an 
outrage claim is this: when the employee's distress results from the fact of 
his discharge-e.g., the embarrassment and financial loss stemming from the 
plaintiffs firing-rather than from any improper conduct on the part of the 
employer in effecting the discharge, then no claim for intentional infliction of 
emotional distress can attach. When, however, the employee's distress 
results from the outrageous manner by which the employer effected the 
discharge, the employee may recover under the tort of outrage. In other 
words, the wrongful discharge action depends solely on the validity of the 
employer's motivation or reason for the discharge. Therefore, any other 
conduct that surrounds the dismissal must be weighed to determine 
whether the employer's manner of effecting the discharge was outrageous. 

Syl. pt. 2, Ozinglski v. Weirton Steel Corp., 191 W. Va. 278, 445 S.E.2d 219 (1994) 

(emphasis added), modified on other grounds as stated in Tudor v. Charleston Area 

Med. Ctr., Inc., 203 W. Va.,111, 506 S.E.2d 554 (1997), 

22, Ultimately, Plaintiff must prove four elements in support of his intentional infliction of 

emotional distress claim: 

(1) that the defendant's conduct was atrocious, intolerable, and so extreme 
and outrageous as to exceed the bounds of decency; (2) that the defendant 
acted with the intent to inflict emotional distress, or acted recklessly when it 
was certain or substantially certain emotional distress would result from his 
conduct; (3) that the actions of the defendant caused the plaintiff to suffer 
emotional distress; and, (4) that the emotional distress suffered by the 
plaintiff was so severe that no reasonable person could be expected to 
endure it. 

Syl. pt. 3, in part, Travis v, Alcon Labs., Inc., 202 W. Va. 369,504 S.E.2d 419 (1998). 
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23. At this stage, the Court's role in evaluating this claim is to "first d~termine whether 

the defendant's conduct may reasonably be regarded as so extreme and outrageous 

as to constitute the intentional or reckless infliction of emotional distress." Id. at syl. 

pt. 4, in part. "Whether conduct may reasonably be considered outrageous is a legal 

question, and whether conduct is in fact outrageous is a question for jury 

determination." Id. 

24.ln this case, the Court finds that Plaintiff has set forth sufficient evidence of 

Defendants' conduct-specifically, Thompson's employment of an armed deputy in 

informing Plaintiff of his termination while the Courthouse was open to the public-

that may reasonably be regarded as so extreme and outrageous as to constitute the 

intentional or reckless infliction of emotional distress. Therefore, a material question 

of fact exists as to whether Defendants' conduct was outrageous. Accordingly, 

Defendant is not entitled to summary judgment on Plaintiffs claim for intentional 

infliction of emotional distress. 

False Imprisonment 

25. Our Supreme Court has defined the claim of false imprisonment as the "illegal 

detention of a person without lawful process or by an unlawful execution of such 

process." Belcher v. Wal-Mart Stores, Inc., 211 W. Va. 712, 723, 568 S.E.2d 19,30 

(2002) (quoting Riffe v. Armstrong, 197 W.va. 626, 640, 477 S.E.2d 535, 549 

(1996)). 

26. The Supreme Court in Be/cher recognized that 

In order to effect an unlawful arrest constituting false imprisonment without 
a manual seizure or touching of the subject of the arrest, there must be such 
words and conduct on the part of a known officer as to give reasonable 
ground for belief on the part of the subject that the officer has the present 

I 
12 



Id. 

intention to make the arrest and submission on the part of he subject in 
good faith and under the belief that he has been arrested or will be arrested 
immediately. 

27. Where an individual establishes evidence of "a reasonable basis for the individual's 

belief that his personal liberty was being limited or his freedom of locomotion was 

being deprived," the individual's personal belief is sufficient to justify liability for 

unlawful detention. Id. 

28. Taking the facts as presented, the Court concludes that material issues of fact exist 

as to whether, under the circumstances surrounding Plaintiff's interaction with the 

armed deputy, Plaintiff had a reasonable basis to believe that his freedom of 

locomotion was being deprived. Accordingly, Defendant is not entitled to summary 

judgment on Plaintiff's false imprisonment claim. 

Immunity of Beth Thompson 

29. Defendants' have argued in their motion for summary judgment that Thompson is 

immune from all of the claims brought against her in her individual capacity because 

she acted within the scope and course of her employment as administrator for the 

Commission and because she did not act with malicious purpose, bad faith, or in a 

wanton and reckless manner. Defendants have cited Plaintiff's deposition testimony, 

in which he stated that he did not believe that Thompson "intentionally lied to 

anybody at the Cabell County Commission or anybody about the data loss." During 

the hearing on Defendants' motion, Plaintiff argued that malice could be inferred 

from the conduct of employing an armed deputy in effectuating the termination, and 

that the termination occurred while the public could access the Courthouse. 
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30. The Governmental Tort Claims and Insurance Reform Act ("Gov~rnmental Tort 

Claims Act") provides: 

(b) An employee of a political subdivision is immune 
from liability unless one of the following applies; 

(1) His or her acts or omissions were manifestly 
outside the scope of employment or official responsibilities; 

(2) His or her acts or omissions were with malicious 
purpose, in bad faith, or in a wanton or reckless manner; or 

(3) Liability is expressly imposed upon the employee 
by a provision of this code. 

(c) The immunity conferred upon an employee by 
subsection (b) of this section does not affect or limit any 
liability of a political subdivision for an act or omission of the 
employee. 

W. Va. Code § 29-12A-5 (in part). '''Scope of employment' means performance by an 

employee acting in good faith within the duties of his or her office or employment or 

tasks lawfully assigned by a competent authority but does not include corruption or 

fraud." Id. § 29-12A-3(d). 

31. The Court finds that the circumstances of the termination described by Plaintiff 

establish a question of fact as to Thompson's motives in effectuating Plaintiff's 

termination. Thus, this Court cannot conclude that Plaintiff is entitled to immunity 

under the Governmental Tort Reform Act. Defendants also argue that "W. Va. Code 

6C-1-1 et seq. does not provide for a civil action against a public employee such as 

Beth Thompson." This argument is without merit. 

32. Pursuant to W. Va. Code § 6C-1-4(a), an employee who alleges that he is a victim of 

a violation of the Whistle-Blower law "may bring a civil action in a court of competent 

jurisdiction for appropriate injunctive relief or damages." 
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33.W. Va. Code 6C-1-2(c) defines "employer" as "a person supervising one or more 

employees, including the employee in question, a superior of that supervisor, or an 

agent of a public body." 

34. As Defendants have not contested that Defendant Thompson was a person 

supervising one or more employees, including Plaintiff, Defendant Thompson clearly 

fits the Whistle-Blower Law's definition of "employer." Therefore, Plaintiff may 

maintain a whistle-blower claim against Thompson. 

35. Defendants have also argued that Defendant Thompson is entitled to qualified 

immunity for discretionary functions such as employee hiring and retention. 

36.ln West Virginia Board of Education v. Marple, 236 W. Va. 654, 783 S.E.2d 

75(2015), the Supreme Court held that "to the extent that governmental acts or 

omissions which give rise to a cause of action fall within the category of discretionary 

functions, a reviewing court must determine whether the plaintiff has demonstrated 

that such acts or omissions are in violation of clearly established statutory or 

constitutional rights or laws of which a reasonable person would have known or are 

otherwise fraudulent, malicious, or oppressive[.]" Syl. pt. 3, id. 

37. Based on the evidence submitted by the parties in support of their positions with 

regard to the motion for summary judgment, a question of fact remains as to whether 

Thompson's actions violate clearly-established statutory rights set forth under the 
I 
I 

Whistle-Blower Law. 

38. Plaintiff has also presented adequate evidence from which a jury may infer that that 

Defendant Thompson's actions in connection with Plaintiff's claims for intentional 
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infliction of emotional distress and false imprisonment were fraudulent, malicious, or 

I 

oppressive. 

39. Accordingly, Thompson is not entitled to qualified immunity from liability for any of 

Plaintiff's remaining claims. 

40. For the foregoing reasons, the Court ORDERS that Defendants' Motion for 

Summary Judgment is DENIED. 

41. Defendants' objections to the Court's ruling are noted and preserved for the record 

in this case. 

It is further ORDERED that the Circuit Clerk shall forward a copy of this Order to all 

counsel of record. 

Entered this ___ day of _________ , 2017. 
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