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I. INTRODUCTION 

This civil action was filed in November 2014 against Consolidation Coal Company 

("CCC") as the sole corporate defendant. It seeks recovery of statutory damages authorized 

under the West Virginia Wrongful Death Statute, W. Va. Code § 55-7-6, for the deaths of 78 

miners who perished in a mine explosion five decades ago.! It is the fourth in a series of civil 

actions filed on behalf of the estates of those miners, the third of which was resolved in 1982. 

Since its filing, this case has been in search of a legally cognizable theory upon which to 

proceed. Despite seeking monetary relief authorized by the Wrongful Death Statute, Petitioner~ 

now concede that there is no viable claim for recovery under that staMe and disavow any intent 

of pursuing such a claim. Similarly, despite allegations in their Complaint that the actions of 

CCC upon which this case is based amount to "deliberate intent" as defined in this Court's 

decision in Mandolidis v. Elkins Industries, inc., 246 S.E.2d 907 (W. Va. 1978), they disavow 

any intention of seeking a recovery based upon a deliberate intent theory.3 Petitioners' denials 

and disavowals are the product of necessity since their case would fail were they to base their 

right to recovery on either theory. 

The same is true with respect to Petitioners' final and only remaining legal theory-an 

alleged common law claim of fraudulent concealment so novel that it is without precedent under 

not only the jurisprudence of West Virginia, but also the jurisprudence of its sister states. The 

To prOVide some perspective, in November 1968 Lyndon B. Johnson was President of the United States and 
Hewitt Smith was Governor of West Virginia. Justices Berry, Calhoun, Caplan, Browning and Haymond were the 
sitting members of this Court. None of the current members of the Court had yet graduated from college, and at 
least one had not entered elementary school. 

2 Michael D. Michael, as the Administrator of the Estate of Jack D. Michael, and Judith A. Kuhn, as the 
Administratrix for the Estate of Paul E. Henderson, sue on behalf of their respective estates and as representatives of 
a putative class consisting of the estates ofthe remaining miners who died in 1968. They are hereinafter collectively 
referred to as "Petitioners," 

JA 191, ~ 67. Despite their disavowals, Petitioners found it somehow necessary to cite to and discuss the 
Mandolidis decision at some length on page 2 of their opening brief. Why they did so is unclear. 

I 



reason for this dearth of authority is clear. Petitioners' "theory" is a mere ipsi dixit; it exists 

solely because Petitioners wish it to exist. As the United States District Court for the Northern 

District of West Virginia recognized in its memorandum opinion dismissing this case, it is 

nothing more than a thinly veiled attempt to plead around the two year statutory limitation period 

applicable to claims for wrongful death. In that decision, the District Court correctly noted that, 

if, as Petitioners now concede, they cannot assert a viable right of recovery under the Wrongful 

Death Statute, no common law claim for fraud exists separate and apart from that statute that 

would allow for recovery of the same damages authorized exclusively by the statute. To 

conclude otherwise would render prior decisions of this Court interpreting and applying the 

relevant provisions of the Wrongful Death Statute nothing more than meaningless dicta. 

Despite the clear reasoning of the District Court, the panel of the United States Court of 

Appeals for the Fourth Circuit hearing Petitioners' appeal ofthe dismissal of their case chose, in 

the absence of what it considered controlling precedent, to request that this Court address the 

issues presented by posing the two certified questions set forth below. 

Notwithstanding the Fourth Circuit's reticence, the answers to those questions are clear. 

The proposed fraudulent concealment theory advanced by Petitioners is not viable in the context 

of a claim based on a wrongful death. Any conclusion to the contrary would effectively displace 

the statutorily framework governing wrongful death claims. Moreover, as the District Court 

further held, even if Petitioners' fraudulent concealment theory were found to be viable, the two 

year statute of limitation applicable to common law claims would nevertheless bar the 

prosecution of their case. Petitioners' argument is but a further effort to contort established law 

for the sole purpose of avoiding the statutory bar. 
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II. STATEMENT OF THE CASE 

A. Statement of Facts 

1. The November 1968 Explosion and Related Investigations. 

On November 20, 1968, an explosion occurred at the "No.9 Mine" in Farmington, West 

Virginia. The mine was owned and operated by Mountaineer Coal Company ("Mountaineer"), a 

subsidiary of CCC and, although Petitioners allege that the mine was operated under the 

"direction and control" of CCC, those working there at the time of the explosion were all 

Mountaineer employees, including the 78 miners lost in that explosion. JA 176-78, ~~ 8, 15. 

Prior to the explosion, the No.9 Mine's ventilation system consisted of four large surface 

fans, one of which was designated as the No.3, or "Mod's Run," fan. JA 180, ~ 23. Each fan 

was connected to a "FEMCO Supervisory Control" system. JA 180-82, ~~ 25, 36. When a fan 

was running properly, its indicator on the FEMCO display board lit green. Id. If a fan slowed or 

stopped, its indicator turned red and an alarm sounded. Id. If a fan remained inoperable for 

more than 12 minutes, the system shut down all power to the mine and all underground workers 

were required to exit. Id. 

Immediately following the explosion, the West Virginia Department of Mines, the United 

States Bureau of Mines, and the Federal Mine Safety and Health Administration ("MSHA") 

undertook a joint investigation into the cause of the explosion. JA 176-77, ~ 8, 182, ~ 34. 

Among the first steps in that investigation was the convening of a public hearing in Fairmont, 

West Virginia that lasted from December 5 through 7, 1968. JA 250-52. During that hearing 

multiple witnesses testified. Based on that testimony it appears that, in the year preceding the 

explosion, there were a number of occasions when one or more of the mine's ventilation fans 

stopped operating, and that, despite the presence of the FEMCO system, power to areas of the 

3 



mine ventilated by those fans was not automatically shut down as it should have been. See, e.g., 

JA 254-60. A Mountaineer employee explained that these occurrences were the result of 

problems with the ventilation fans, the FEMCO system, or both. JA 261-62. When such 

problems occurred, the testimony further established that one or more mine mechanics were 

called upon to address the problem. ]d. 

Among those mine mechanics was Alex Kovarbasich ("Kovarbasich") an hourly 

employee who himself testified at the hearing. JA 261-62,265-73. According to Kovarbasich, 

his job duties included, among other things, the maintenance of the Mod's Run fan, including 

addressing issues when that fan was down or "there [was] power trouble or such." JA 263-64. 

2. The September 1970 Layne Memorandum. 

Among those involved in the early stages of the investigation and recovery efforts at the 

mine was MSHA Inspector Larry L. Layne ("Layne"). As the record reflects, on September 5, 

1970, Leonard Sacchetti ("Sacchetti"), an electrician employed by Mountaineer, told Layne that, 

prior to the explosion, he and Kovarbasich rendered the FEMCO system inoperable with respect 

to the Mod's Run fan. JA 547, " 7-8. 

Following his conversation with Sacchetti, Layne prepared a handwritten memorandum 

purportedly summarizing what he had been told. It read as follows: 

On September 5, 1970, 12am-8am shift, the Mods Run substation was energized 
for the first time since the explosion of November 20, 1968. The electrician 
(name withheld by request) reported that while energizing the substation he found 
evidence to indicate that the Femco fan alarm system for Mods Run fan had been 
rendered inoperable prior to the explosion: The fan alarm system had been 
bridged with jumper wires; therefore, when the fan would stop or slow down, 
there was no way of anyone knowing about it because the alarm system was 
bypassed .... 
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JA 183, ~ 39, 1298.4 While, as detailed below, Petitioners were aware in the early 1970s that the 

FEMCO system had been by-passed prior to the explosion, they assert that the exact identities of 

Sacchetti and Kovarhasich were "fraudulently" concealed from them by CCC. It is their lack of 

knowledge of those specific identities that is the gravamen of Petitioners' claim they were 

precluded from bringing this case for over four and a half decades. 

Following standard agency procedure, Layne filed his memorandum with his district 

supervisor, James D. Michael, who then provided copies to other agency officials. JA 434, 1318-

19; District Court Dkt. 73-2, at 5.5 The memorandum was thereafter transcribed and entered into 

the daily logs maintained by both state and federal investigative officials. JA 1550. In addition, 

the memorandum and daily logs were made part of MSHA's official record, thus subject to 

Freedom of Information Act and other public disclosure requirements. JA 952. 

3. MSHA's March 1990 Report. 

In March 1990, almost a quarter of a century prior to the filing of this case, MSHA 

released an extensive report publicly detailing the findings and conclusions of its investigation. 

JA 182, ~ 35. In that report, MSHA found that ventilation had been inadequate in terms of 

controlling the build-up of explosive natural gas in certain areas of the mine prior to the 

explosion. ld. Though its "investigation could not be completed due to the extent of the damage 

to the mine," and thus "the actual cause of the explosion could not be determined," the agency 

Layne acknowledges that the only information that he possesses concerning the FEMCO system and the Mods 
Run fan comes from his discussion with Saccehtti, and he has no independent basis for assessing the accuracy of 
that information. JA 1387, 1432 and 1446. 

5 Under Fed. R. App. P. 30(a)(2), "[plarts ofthe record may be relied on by the court or the parties even though not 
included in the appendix." See e.g, United States v. Chittenden, 848 F.3d 188, 193 n.2 (4th Cir. 2017) ("Even though 
the parties did not provide the sentencing ttanscript in the Joint Appendix, we may review and rely on it since it is 
part of the district court record"); see also Fed. R. App. P. 10 (a)(1) (proViding that the "record on appeal" includes 
"the original papers and exhibits filed in the district court"). Thus, although not part of the Appendix, this exhibit is 
among the documents properly before the Fourth Circui~ and thus this Court on certified questions. 
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went on to state that "(f)ederal investigators believe that the first explosion resulted from [that] 

inadequate ventilation and/or an ineffective bleeder system .... " JA 611,613. 

With regard to the mine's ventilation, MSHA specifically reported that the FEMCO 

system "was not operating properly at the time the explosion occurred, ... as well as at other 

times prior to the explosion." JA 182, , 36, 612. The report further noted that, prior to the 

explosion, it was reported that "only one fan was down and that the monitoring system on the 

other fan was blocked out, but the fan was actually operating." JA 612. 

Thus, by March 1990, if not sooner, the fact that the ventilation system in the mine was 

inadequate to prevent the build-up of explosive gases, that the FEMCO system was not 

functioning properly at the time of the explosion, and that the connection between the alarm and 

one of the fans had been bridged, were all matters of public record. Documents supporting those 

conclusions, including Layne's memorandum, thereafter remained available for review by the 

public, including Petitioners. 

4. Layne's Avaiiability Regarding the September 1970 Memorandum. 

Moreover, to the extent Petitioners or other members of the public ever felt that greater 

detail was needed regarding the info=ation contained in Layne's memorandum, Layne himself 

was available for follow-up. He remained in the employ of MSHA in various supervisory 

positions until his retirement in 1992. JA 1338-42. During the final few years of his 

employment with MSHA, he relocated to Jasper, Alabama, where he continues to reside to this 

day. JA 1342-43. Yet, it apparently was not until 2009 that anyone ever sought Layne out. JA 

1367, 1379-82, 1528. 

It was that year that a West Virginia University professor, Bonnie Stewart, contacted 

Layne in connection with research for a book she was writing about the 1968 explosion. JA 
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1308, 1312-13, 1367, 1528. Stewart had reviewed Layne's memorandum in the conrse of 

researching governmental record archives relating to the explosion, and called Layne to arrange 

to meet him in Alabama. JA 1313-14,1367-68,1527-29. Dnring the conrse of their subsequent 

conversations, Layne identified Sacchetti as the unnamed "electrician" in his 1970 memo. JA 

1311-12,1367-70,1379-80,1392-93. 

In 2011, three years prior to this suit being filed, Stewart published her book, entitled No. 

9, The 1968 Farmington Mine Disaster. JA 1367,1525-39. Because of the prominent roles he 

and his 1970 memorandum played in that book, Layne accompanied Stewart on two public book 

signings later that year in Fairmont and Morgantown, West Virginia. JA 1382-84. Despite that, 

Petitioners, who themselves had long since been in possession of the Layne memorandum, again 

made no inquiry of Layne regarding any additional details relating to it that they might have 

needed in order to bring this cnrrent action. JA 1382-85. 

5. Three Prior Civil Actions Filed on Behalf of Petitioner Henderson 
Estate and the Estates of other Miners. 

At the same time the investigations into the 1968 explosion were continuing, the estates 

of those killed in the explosion were busy filing multiple lawsuits seeking to hold CCC liable for 

those deaths. On November 19, 1970, within the applicable two-year limitations period, 

wrongful death claims were brought in the Western District of Pennsylvania against CCC on 

behalf of the Henderson Estate, one of the Petitioners here, together with the estates of 34 other 

miners killed in the No.9 Mine explosion. JA 90-130; Kaznoski v. Consolidation Coal Co., 368 

F. Supp. 1022 (W.D. Pa. 1974). The plaintiffs in that action asserted claims for "negligence and 

willful misconduct in the operation and maintenance of the mine including violations of mine 

safety legislation and regulations." JA 92-95. The Complaint detailed the legal duties owed the 

decedents by CCC, as the alleged owner and operator of the mine. 1d They further alleged that 
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the decedents' deaths were proximately caused by breaches ofthose duties, which included the 

duty to ensure the mine was properly ventilated and the machinery and equipment installed for 

that purpose were properly maintained. ld. The plaintiffs in that action sought, as Petitioners do 

here, statutory damages in the amount of $110,000 on behalf of each decedent, the maximum 

amount then available under the West Virginia Wrongful Death Statute. JA 90-130. 

Significantly, as litigation in that action progressed, counsel for the Henderson Estate and 

the other plaintiffs obtained a copy of the Layne memorandum from MSHA's files. JA 1381, 

1531. Unlike Stewart, however, they made no apparent effort to contact Layne in order to obtain 

the identity of the unnamed "electrician" or any other information Layne might have possessed 

regarding the FEMCO system being rendered inoperable. JA 1359-61, 1379-82. Why plaintiffs 

did not do so is unknown. That they could have is beyond dispute, however, as is the fact that, 

had they done so, the names of both Sacchetti and Kovarbarich would have been made known to 

them then. Regardless, after four years of litigation, including discovery, the Court dismissed 

this initial civil action in favor of CCC on the merits. Kaznoski, 368 F. Supp. at 1024.6 

In 1978, yet another civil action arising from explosion-related deaths was initiated, this 

time by the survivors of seven miners, including Petitioner Henderson Estate, styled Currence, et 

al. v. Consolidation Coal Co. et al., Civil Action No. 78-0044-C (H) (N.D. W. Va. 1978). JA 

135-49. As in this case, the plaintiffs in Currence alleged that CCC "obstruct[ed] the Plaintiffs 

from prosecuting their rights and made claims against [CCC] for causing the explosion and the 

resulting deaths. Significantly, there as here, the plaintiffs alleged that CCC "did unlawfully and 

fraudulently conceal and cause to be concealed ... from the Plaintiffs ... the cause or causes of 

6 A second, parallel civil action asserting claims identical to those in the Kaznosld complaint was filed in the 
Circuit Court of Marion County, West Virginia in November, 1970 by the same plaintiffs in the Koznosld case. A 
"Partial Order of Dismissal" was entered in that case on April 27, 1974, dismissing the claims of all but seven of 
those plaintiffs. All remaining claims were dismissed in 1975. JA 131-34. 
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the aforesaid explosion or explosions," and extensively detailed multiple examples of CCC's 

alleged acts of fraudulent concealment. JA 139-41. 

As in the Kaznoski case, there followed some four years of litigation during which 

extensive written discovery occurred and numerous depositions were taken. As in Kaznoski, the 

Currence plaintiffs had every opportunity to ascertain any and all facts concerning the events 

leading up to the November 20, 1968 explosion, including any background information relating 

to the Layne memorandum that they deemed necessary to prosecute their claims. JA 170-74, 

952; District Court Dkt. 73-2, at 8. Again, as in Kaznoski, that did not occur. JA 1359-60, 1379-

82. Why, if the identities of Sacchetti and Kovarbasich were, as Peititioners now contend, 

essential to the prosecution of their fraud claims, discovery relating to those identities was not 

sought is beyond understanding. That it could have occurred, however, is indisputable. 

Regardless, the plaintiffs in Currence settled their claims in 1982 and the case was dismissed 

with prejudice. 

6. The Current Civii Action. 

Forty-six years following the explosion, and forty-four years after the filing of the initial 

1970 wrongful death suit against CCC, Petitioners initiated this civil action. JA 175. Central to 

the viability of Petitioners' claim against CCC is their allegation that, "[o]n June 9, 2014, it was 

first discovered that the person responsible for rendering the FEMCO alarm system inoperable 

before the November 20, 1968, explosion was [the then] defendant Alex Kovarbasich, the chief 

electrician at the Consol No.9 Mine." JA 183, ~ 40. 7 

7 Kovarbasich was deceased at the time of the filing of the Complaint and Petitioners efforts to reopen his estate 
were deemed improper by the the Circuit Court of Harrison County and this Court. In re Estate of Kovarbasich, 
2016 W. Va. LEXIS 828 (Mem. Dec. Nov. 10, 2016). That then resulted in the dismissal of Petitioners' claims 
against the Kovarbasich Estate by the District Court. 
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While the 1990 MSHA report, Layne's memorandum, MSHA's daily logs, and Stewart's 

book all documented the bypassing of the alarm system for the Mod's Run fan, Petitioners 

nonetheless assert that, until they learned from Layne the specific identities of Kovarbasich and 

Sacchetti, they were stymied from pursuing legal recourse against CCC as the putative owner 

and operator of the mine. JA 189, ~ 61. And, despite the glare from the three prior lawsuits and 

the information known to or discoverable by Petitioners through those lawsuits, Petitioners 

allege that CCC engaged in "fraud, concealment and nondisclosure" that "deprived plaintiffs of 

the right to file a common law cause of action against defendants for negligence," and 

correspondingly "deprived plaintiffs of the right to obtain relief under the West Virginia 

wrongfUl death statute, W.Va. Code § 55-7-6 (1967)." JA 190-91, ~~ 66-67. (Emphasis added). 

Notably, Petitioners did finally communicate directly with Layne, first in July 2012 and 

then on multiple occasions thereafter. JA 1361.8 However, it was not until nearly three years 

after their initial communication, on April 3, 2015, that Petitioners got around to asking Layne 

for the one piece of information they now contend was essential to their claims-the identity of 

Sacchetti as the unnamed "electrician" referenced in his memorandum. JA 546-48, 1361. Why 

that delay, why Petitioners could not have obtained that information from Layne during the 

course of their prior litigation, or shortly after the 1990 MSHA report, or upon publication of 

Stewart's book, again is unknown. However, that it could have been discovered, to the extent 

essential to any claim asserted, is beyond obvious.9 

8 Counsel's question was based on documents Petitioners produced during discovery disclosing that Layne was 
telephoned by former counsel Steven L. Shaffer on July 31, 2012. 

9 Though not relevant to the identities of Saccetti and Kovarbasich, Petitioners also discuss the Mod's Run "fan 
chart." In plain terms, a fan chart is a circular disc that records the activity of a mine ventilation fan. JA 1579. 
Upon Layne's arrival at the No.9 Mine the morning of the explosion, he noted that the glass covering the chart case 
had been broken and the fan chart was absent. JA 1287. Layne asked his supervisor ifhe was in possession of the 
fan chart, and in response was told that West Virginia mine officials had taken possession of it. JA 1292. Upon 
asking a state official, Layne was told a federal agent now had it. Id Layne made no further inquiry about the fan 
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B. Relevant Procedural History. 

Without reciting in detail the tortured procedural history of this case from inception, 

suffice it to say that, on March 31, 2017, the United States District Court for the Northern 

District of West Virginia entered a 45 page memorandum opinion and order dismissing each of 

Petitioners' claims against CCC. JA 1223-68. In that opinion, the District Court concluded as to 

CCC that (1) Petitioners' claims as set forth in the Complaint and proposed Amended Complaint 

sound in wrongful death and were barred by the wrongful death statute's two-tear limitation 

period; (2) the tolling principles embodied in the discovery rule and fraudulent concealment 

doctrines did not apply to wrongful death actions arising in 1968 and, therefore, did not toll the 

running of the two year limitation period; (3) the adoption decades later of the discovery rule and 

fraudulent concealment doctrine as to wrongful death actions were not retroactively applicable in 

this case; (4) Petitioners had not asserted a deliberate intent claim and, even if they had, it would 

have been barred by the statute of limitation; (5) although West Virginia has recognized 

fraudulent concealment as a stand-alone cause of action in limited circumstances, it is not 

applicable here; and (6) even if Petitioners had asserted a valid fraudulent concealment cause of 

action against CCC, that claim also would be barred by the statute of limitations. JA 1267. 

Petitioners appealed that Order to the United States Court of Appeals for the Fourth 

Circuit. The panel of the Fourth Circuit hearing that appeal chose to request that this Court 

address the narrow issues presented by posing two certified questions: 

chart or its location, and has no personal knowledge as to who might have originally removed the fan chart in 
November 1968. fd. 

By no later than 2009, a copy of the fan chart was discovered. JA 182, ~ 38. Just as Layne's supervisor had stated 
over 40 years before, it was located among agency records pertaining to the explosion. JA 1314-15, 1528. Layne 
testified that the "heavy" line he saw on the Mod's Run fan chart was not characteristic of narrower lines he had 
seen on fan charts at other mines, but also acknowledged that he had never seen other Mod's Run fan charts created 
either before or after the explosion, and thus does not know ifit was typical forthatfan. JA 1314-15, 1448-49. 
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1. Is a fraudulent concealment claim, as set forth in Kessel v. Leavitt, 
511 S.E.2d 720 (W.Va. 1998), cognizable when the alleged injury 
was the plaintiffs' loss of a timely claim for wrongful death under 
West Virginia Code §§ 55-7-5, 55-7-6 (1967)? 

2. If the answer to Question (1) is yes: Under the West Virginia 
discovery rule, does the statute of limitations for a fraudulent 
concealment claim begin to run against a corporate entity when a 
plaintiff (A) learns that the entity concealed the intentional act of an 
unidentified individual, which resulted in the death of other 
employees at the entity's workplace; or (B) discovers tnaftli.e entlty---------
concealed both the intentional act and the identity of a particular 
employee, who allegedly acted at the direction of the entity, 
resulting in the death of other employees at the workplace? 

III. SUMMARY OF ARGUMENT 

Certified question No. 1 must be answered in the negative. Petitioners can assert no 

cognizable common law claim under Kessel, or any reasoned extension of Kessel, for damages 

occasioned by the deaths of their decedents. Such claims may only be made in accordance with 

the provisions of the Wrongful Death Statute itself. Adoption of Petitioners' argument that 

Kessel be read to recognize a separate, common law fraudulent concealment action sounding in 

wrongful death not only would effectively eviscerate the West Virginia Wrongful Death Statute, 

W. Va. Code § 55-7-6 (1967), and the legislative intent behind it, but would run directly contrary 

to long established West Virginia law that no right of recovery for wrongful death exists at 

common law, and any such action necessarily is governed by the statute itself. 

W. Va. Code § 55-7-6 (1967) provides that "[ e ]very such action shall be commenced 

within two years after the death of such deceased person." At the time of the deaths of 

Petitioners' decedents in 1968, and for more than two decades thereafter, the two-year period for 

filing a claim under the Wrongful Death Statute was deemed by this Court to be "absolute," and 

not subject to tolling "for any reason," including allegations of fraudulent concealment. It was 

not until this Court's decision in Miller v. Romero, 413 S.E.2d 178, 181 (W. Va. 1991), 
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overruled in part, Bradshaw v. Soulsby, 558 S.E.2d 681 (W. Va. 2001), that any exception to that 

rule was recognized. And, even then, the Court was careful not to create or recognize a separate 

and independent cause sounding in common law, but instead to only adopt equitable tolling 

principles compatible with the existing statutory framework. If, as Petitioners contend, Kessel in 

1998 recognized a pre-existing and independent cause of action sounding in fraud, then the 

exception noted in Miller would have been totally unnecessary. There would have been no need 

to toll the limitation period in the statute because an aggrieved party already had available an 

independent, non-statutory cause of action sounding in fraud. 

Petitioners' contorted reading of the holding in Kessel is, as such, borne of nothing more 

than desperation. Their wrongful death claims are time barred. As such, they seek to convert the 

fraudulent concealment doctrine, as applied in Miller to wrongful death claims, into an 

independent and freestanding cause of action for no other purpose than to avoid that bar. The 

District Court properly rejected this effort, concluding that "that the [Petitioners 1 have not 

pleaded a cause of action for fraudulent concealment, but rather have asserted the fioaudulent 

concealment doctrine to toll their real claim for wrongful death." JA 1262. 

Even if this Court determines that its 1998 Kessel decision recognized a cognizable claim 

for fraudulent concealment under the circumstances presented here, that holding has no 

retroactive application to events occurring in 1968. Kessel can only be applied prospectively. 

As such, it does not rescue Petitioners' claims, claims the District Court recognized are "late by 

more than forty-four years." JA 1244. 

In response to the second certified question, the statute of limitations on Petitioners' 

fraudulent concealment claims against CCC, if they have one, began to run when Petitioners 

knew or should have known of the bridging of the connection between the Mod's Run fan and 
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the FEMCO alann system, and that CCC allegedly had concealed that information from them. 

The specific identities of Sacchetti and/or Kovarbasich are simply not elements of such a claim 

against CCC as a corporate entity. The duty to disclose, if it existed, was CCC's duty. That it 

allegedly did not disclose that the FEMCO system had been rendered inoperable was known to 

Petitioners when they came into possession of the Layne report in the Kaznoski case in the early 

1970s. Whether it was Sacchetti, Kovarbasich or some other employee or agent on behalf of 

CCC who failed to make that disclosure simply does not matter in t~rms of Petitioners being able 

to make a claim for fraudulent concealment against it, Petitioners assertions to the contrary 

notwithstanding. In the same vein, the "discovery rule" as a tolling doctrine. has no application 

here and, even if that were not the case, it could not be retroactively applied to toll the two-year 

limitations period governing Petitioners' claims. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

In its Order entered on October 4, 2018, this Court indicated that it intends to hear oral 

argument on a date to be determined during the January 2019 Term of Court. 

V. ARGUMENT 

A. Standard of Review. 

"A de novo standard is applied by this Court in addressing the legal issues presented by a 

certified question from a federal district or appellate court." Syl. Pt. 1, Light v. Allstate Ins. Co., 

506 S.E.2d 64 (W. Va. 1998). 

B. Certified Question No.1 must be answered in the Negative. 

1. Petitioners have no Cognizable Common Law Fraudulent Concealment 
Claim for Damages Occasioned by the Deaths of their Decedents. 

a. No Cause of Action for Wrongful Death Exists in West Virginia 
Separate and Apartfrom the Wrongful Death Statute. 
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In answering the first certified question, Petitioners conspicuously avoid meaningful 

discussion of either the West Virginia Wrongful Death Statute, W. Va. Code § 55-7-6 (1967), or 

over a century of established case law arising thereunder. And, although Petitioners have 

labelled their single cause of action here as one for "fraud, concealment and nondisclosure," it 

remains one governed exclusively by the Wrongful Death Statute as a matter of law. 

As observed by the District Court, "[aJn action for wrongful death is a statutory creation." 

JA 1241. The Wrongful Death Statute "provides for who may bring such a suit, the amount and 

distribution of damages, and the period of limitation for commencing such an action." JA 1239. 

This Court has repeatedly made clear that no cause of action, however labeled, for the wrongful 

death of a person exists separate and apart from the Wrongful Death Statute. 

At common law there was no right of action for damages for injury occasioned 
by the death of a person by a wrongful act. As no right of action for death by a 
wrongful act existed at common law, the right or cause of action for wrongful 
death, if maintainable, exists under and by virtue of the provisions of the 
Wrongful Death Statute of this State .... 

Baldwin v. Butcher, 184 S.E.2d 428,429 CW. Va. 1971) (emphasis added); see also, Miller, 413 

S.E.2d at 181. 

Consistent with that principle, the District Court concluded that Petitioners' claims in this 

action, however labeled in their Complaint, "sound in wrongful death." JA 1240. Indeed, in 

answering the same question before this Court, the District Court correctly recognized that, 

under West Virginia law, "[ aJn allegation offraud that prevents the bringing of a wrongful death 

suit can hardly be said to exist 'separate and apart from the Wrongful Death Statute. '" ld. 

(quoting Miller, 413 S.E.2d at 181). 

The District Court is entirely correct. This action was brought by Petitioners on behalf of 

themselves and a putative class comprised of the estates of the other 76 miners who died in the 
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No.9 Mine explosion on November 20, 1968. lA, 175-76 ,;,; 1, 46-47. The central claim in 

Petitioners' Complaint is that CCC concealed information which allegedly "deprived plaintiffs of 

their right to obtain relief against defendants under West Virginia's wrongful death statute." JA 

188-91, ,;,; 57-59, 66, 67 (emphasis added). The sole element of compensatory damages sought 

by Petitioners is an award, "{pJursuant to W. Va. Code § 55-7-6 (1967) {the wrongful death 

statute], (sic) one hundred and ten thousand dollar (sic) ($110,000) per class member Jor the 

wrongful death oj each deceased coal miner. " JA 193 (emphasis added). 

Adoption of Petitioners' argument that this Court should now interpret and expand Kessel 

to recognize a separate, common law fraudulent concealment action sounding in wrongful death 

not only would effectively eviscerate the Wrongful Death Statute and the legislative intent 

behind it, but would run directly contrary to long established West Virginia law that no such 

right of action exists at common law, and any such action necessarily is governed by the statute 

itself. Baldwin, 184 S.E.2d at 429. 

b. Petitioners' Ciaims are governed by the Historical Rule that the Two
Year LimiJation upon the Bringing oj an Action for Wrongful Death is 
an Integral Part of the Statute Itself, and Creates a Condition Precedent 
to the Bringing oj such an Action. 

W. Va. Code § 55-7-6 (1967) provides that "[e]very such action shall be commenced 

within two years after the death of such deceased person." Petitioners have never disputed that, 

if their action is one for wrongful death, the applicable limitation period is two years and that 

their claims would be barred. JA 1240. 

At the time of the explosion in November 1968, and continuing for the next 23 years until 

this Court decided Miller in 1991, West Virginia law consistently recognized that the applicable 

two-year limitations period in the Wrongful Death Statute was absolute and subject to no 
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exceptions. "In other words, it was an element of the action that could not be tolled and, strictly 

speaking, was not a statute oflimitations." JA 1241. 

As early as Lambert v. Ensign Manufacturing Co., 26 S.E. 431 (W.Va. 1896), this Court 

reco gnized: 

The bringing of the [wrongful death] suit within two years ... is made an essential 
element of the right to sue .... And it is made absolute, without saving or 
qualification of any kind whatsoever. There is no opening for explanation or 
excuse. Therefore, strictly speaking, it is not a statute of limitation. 

Id., 26 S.E. at 432 (emphasis added)JO 

Even after the 1968 explosion, this Court, in Rosier v. Garron, Inc., 199 S.E.2d 50 (W. 

Va. 1973), reaffirmed its prior rulings, stating that "the two year limitation period upon the 

bringing of an action for wrongfit! death is an integral part of the statute itself and creates a 

condition precedent to the bringing of an action which bears no relationship to statutes of 

limitation and contains no language that would justify a joint constmction with the statutes of 

limitation." Id., 199 S.E.2d at 53 (citing Smith v. Eureka Pipe Line Co., 8 S.E.2d 890 (W. Va. 

1940». 

Again, twelve years after the explosion, in Huggins v. Hospital Board of Monongalia 

County, 270 S.E.2d 160 (1980), this Court explained the then controlling law as follows: 

This Court has reasoned that the two-year limitation upon the bringing of an 
action for wrongful death is an integral part of the statute itself and creates a 
condition precedent to the bringing of an action. The condition is made absolute 
and, strictly speaking, is not a statute of limitations. The time fIXed by the 
statute creating the right is one of the components entering into the plaintiff's 
right of recovery. . .. Once the statutory period expires, there remains no 
foundation for judicial action. In a proceeding which is barred by the statute of 
limitations, however, the basis for relief continues, but the use of the means of 
enforcing it may be barred if the lapse of time is affirmatively asserted for that 

10 See also, Prater v. Norfolk & Western Ry. Co., 1995 U.S. App. LEXIS 25808, at *3-4 (4th Cir. 1995) (holding 
that "[t]he two-year limitation is an integral part of the wrongful death statute, and it is a condition precedent to snit 
rather than a statute of limitations. (citation omitted). Thus, bringing suit within two years of death is an essential 
element of the cause of action, and, once the statutory period ends there is no cause of action."). 
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purpose. . .. The issue here is whether the action was properly commenced 
within two years after the death of the appellant's decedent. 

ld, at 162-63 (emphasis added); see also, Miller, 413 S.E.2d at 180 ("The plaintiff s argument 

for extending the time limitations for wrongful death cases ignores a crucial line of West 

Virginia case law interpreting our wrongful death act."). Thus, at the time of Petitioners' 

decedents' deaths in 1968, and for many years thereafter, the two-year period for filing a claim 

under the Wrongful Death Statute was absolute. 

c. Fraudulent Concealment, Even as a Tolling Doctrine, did not Apply to 
Wrongful Death Actions until Miller was Decided in 1991. 

As the District Court noted, "[t]here are two identically named yet legally distinct 

concepts at play when considering fraudulent concealment actions .... [F]raudulent concealment 

is a tolling doctrine recognized in West Virginia law; it also may be a cause of action that in 

some circumstances stands alone." JA 1258. Although the certified question relates to the latter 

concept, law pertaining to fraudulent concealment as a tolling doctrine in wrongful death cases in 

and after i 968 is instructive. 

As noted above, at the time of Petitioners' decedents' deaths in November 1968, West 

Virginia law specifically prohibited application of fraudulent concealment, or any other tolling 

doctrine, to wrongful death actions. It was not until Miller in 1991 that this Court for the first 

time extended the tolling doctrine of fraudulent concealment to wrongful death actions. JA 

1247. As the District Court noted, "Clearly, from the time of the miners' deaths in 1968 until 

1991, when the Supreme Court of Appeals decided Miller v. Romero, the doctrine of fraudulent 

concealment was unavailable to toll the two-year limitation on filing wrongful death actions." 

JA 1249. 

18 



Thus, fraudulent concealment, even as a tolling doctrine, simply was not permitted under 

the 1968 Wrongful Death Statute. 

d. Kessel did not Recognize or Create a Common Law Wrongful Death 
Action Separate and Apart from the Wrongful Death Statute. 

Kessel is the only West Virginia case to recognize a free-standing cause of action for 

fraudulent concealment in cases other than commercial transactions. JA 1261. Moreover, as the 

Kessel Court acknowledged, that case revolved around a unique set of facts upon which the 

plaintiff pursued a cause of action "novel to the jurisprudence of this State," and which "the 

courts of no other states have addressed directly .... " 511 S.E.2d at 754. Specifically, the case 

involved the failure of the defendants to disclose information to a biological father regarding the 

status and whereabouts of his newborn child and its mother. As a consequence,' the plaintiff 

father was prevented from establishing a relationship with his child or preventing its adoption by 

a Canadian couple. 511 S.E.2d at 735-38,755-56. 

As the District Court astutely observed, there was no claim in Kessel that the defendants' 

fraudulent concealment had prevented the plaintiff from bringing a different cause of action. J A 

1261. Rather, it "was relevant to the loss of his ability to 'demonstrate his commitment to the 

responsibilities of parenthood so as to permit him to establish and maintain a relationship with 

[the child],' which is not a cause of action in its own right." Id. (quoting Kessel, 511 S.E.2d at 

751). Nor does Kessel suggest in either its Syllabus Points or the body of the opinion that the 

Court intended to recognize a cause of action for fraudulent concealment beyond the narrow 

facts presented in that case. It is, perhaps, for this reason that Kessel has not been cited in any 

subsequent decision as precedent for any broader principle of law. 

Accordingly, the District Court properly rejected application of Kessel to this case and 

concluded "that the [Petitioners] have not pleaded a cause of action for fraudulent concealment, 
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but rather have asserted the fraudulent concealment doctrine to toll their real claim for wrongful 

death." JA 1262. 

Petitioner's do not, and indeed cannot, dispute the fact that Kessel did not create a new 

common law fraudulent concealment action in relation to a wrongful death. They acknowledged 

as much to the federal court during oral argument. JA 1754-55. Thus, the premise on which the 

first certified question is posed, and what Petitioners now seek from this Court, is not an 

application of the holding in Kessel, but rather an unprecedented expansion of the law, using 

Kessel as a vessel for that expansion. Yet, Kessel does not reco gnize, create, or even so much as 

foreshadow such a cause of action. The vessel is empty. It is but a Trojan Horse designed to 

mask the creation of a heretofore unrecognized cause of action from whole cloth; a cause of 

action that would completely override both legislative intent as embodied in the Wrongful Death 

Statute, and over a century of controlling West Virginia case law thereunder. 

Beyond that, and contrary to Petitioners' argument, this Court's analysis is not governed 

by the Restatement (Second) of Torts and its general principles slliiounding fraudulent 

concealment. [Petitioners' Brief, at 13-15]. The instant case is in no way "akin to a legal 

malpractice case," nor is it to be decided under a 1911 case from New York State unrelated to 

West Virginia law generally, much less our State's Wrongful Death Statute. ld. To suggest 

otherwise is a reflection of how far afield Petitioners must go in search of a legal basis for their 

putative claim. 

Rather, this Court's analysis must remain firmly guided by the controlling principle that 

no wrongful death cause of action, however labeled, exists separate and apart from the statute. 

Baldwin, 184 S.E.2d at 429; Miller, 413 S.E.2d at 181. Indeed, at the risk of repetition, this 

Court in Miller was careful not to create or recognize a separate and independent common law 
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cause of action where the claims were predicated upon wrongful death, but instead adopted 

tolling principles that were then applied to the existing statutory framework. If, as Petitioners 

contend, Kessel recognized a separate, independent and pre-existing cause of action sounding in 

fraud for the recovery of statutory wrongful death damages, then the exception noted in Miller 

would have been totally unnecessary. There would have been no need to toll the limitation 

period in the statute since an aggrieved party already had available an independent cause of 

action. Plainly, the Court in Miller understood that no such common law cause of action existed, 

and no tortured reading of Kessel can now be said to support a contrary conclusion. 1 1 

11 Though not directly relevant to the first certified question, the Court should take note of the slender reed 
supporting Petitioners' claims. The alleged acts of fraudulent concealment upon which Petitioners rely include: 

1. Without elaboration, Petitioners baldly state that Kovarbasich, who has been deceased since 1992, failed to 
disclose his alleged involvement in the disconnection of the alarm system, and further "concealed the disarming of 
the mine fan alarm system even when questioned by investigators following the explosion." Petitioners' Brief, at 15. 
Glaringly absent is any citation to the Joint Appendix in support of that assertion. There is none, as Petitioners were 
forced to admit during oral argument at the Fourth Circuit. See JA 1749-52. Petitioners' assertion to this Court that 
Kovarbasich was questioned, and, in response, provided false information about the alarm system sufficient to 
comprise fraudulent concealment is baseless. 

2. The fact that, when speaking with Layne on September 15, 1970, Sacchetti purportedly asked that his name be 
withheld. [Petitioners' Brief, at 15]. The District Court correctly concluded that, quite clearly, "Sacchetti concealed 
nothing." JA 969. In addition to the fact he actually disclosed the bridging of the connection between the Mod's 
Run fan and the alarm system to the very governmental agency leading the investigation into the explosion in 1970, 
Petitioners' argument also flies in the face of federal regulation and public policy specifically affording Sacchetti the 
confidentiality he requested from Layne and MSHA in 1970. MSHA has long recognized the "informer's 
privilege," which is "the well-established right of the government to withhold from disclosure the identity of persons 
furnishing information of violations of the law to law enforcement officials." "[A]n informer is entitled to 
anonymity, regardless of the substance of the information he fnrnishes." Secretary of Labor v. Bright Coal 
Company, Inc., 6 FMSHRC 2520, 2524 (Nov. 8, 1984) (citing Roviaro v. United States, 353 U.S. 53, 59 
(1957)). "The purpose of the privilege is to protect the public interest by maintaining a free flow of information to 
the government concerning possible violations of the law and to protect persons supplying such information from 
retaliation." ld. "For a miner to be truly free to exercise his statutory rights, ... then, confidentiality is essentia1." 
Secretary of Labor v. The Marshall County Coal Co., 38 FMSHRC 2006, 2014 (Aug. 26, 2016) (citing Dole v. 
Local 1942, Int'l Bhd of Elec. Workers, 870 F.2d 368, 372 (7th Cir. 1989)). The reasoning behind this right to 
confidentiality is considered so persuasive that the Commission adopted a version of the right for Commission 
proceedings, recognizing that witnesses who qualify for it should generally be protected by the informant's 
privilege. Bright, 6 FMSHRC at 2524-25. However, the Mine Act "contains no statutory guarantee of 
confidentiality regarding the identity of miners who inform MSHA of safety violations," Wagner v. Martin, 1991 
U.S. App. LEXIS 26336, at *6 (4th Cir. Nov. 5, 1991), and, just as Layne did in talking with Stewart and 
Petitioners, he or other MSHA officials could have elected to disclose Sacchetti's identity at any time. It would 
confound reason for any court to convert Sacchetti's exercise of his affirmative legal right to request anonymity 
under federal law into unlawful "fraudulent concealment" under West Virginia law. 

21 



e. Kessel cannot be Retroactively Applied to Petitioners' Decedents' 
Alleged Wrongful Deaths in 1968. 

A necessary corollary to the question of whether, under any reading of Kessel, there is a 

cognizable claim for fraudulent concealment sounding in wrongful death is whether such a 

claim, if now recognized, could even be applied retroactively to deaths that occurred 30 years 

before Kessel was decided. 12 The answer clearly is "no". 

In Bradley v. Appalachian Power Co., 256 S.E.2d 879 CW. Va. 1979), this Court outlined 

six factors to be considered in determining retroactivity. 

In determining whether to extend full retroactivity, the following factors are to be 
considered. First, the nature of the substantive issue overruled must be 
determined. If the issue involves a traditionally settled area of law, such as 
contracts or property as distinguished from torts, and the new rule was not clearly 
foreshadowed, then retroactivity is less justified. Second, where the overruled 
decision deals with procedural law rather than substantive, retroactivity ordinarily 
will be more readily accorded. Third, common law decisions, when overruled, 
may result in the overruling decision being given retroactive effect, since the 
substantive issue usually has a narrower impact and is likely to involve fewer 
parties. Fourth, where, on the other hand, substantial public issues are involved, 
arising from statutory or constitutional interpretations that represent a clear 
departure from prior precedent, prospective appiication will ordinarily be favored. 
Fifth, the more radically the new decision departs from previous substantive law, 
the greater the need for limiting retroactivity. Finally, this Court will also look to 

3. The Mod's Run fan chart. Beyond bearing absolutely no relationship to the specific identities of Sacchetti and 
Kovarbasich, that argument likewise falls far short. Particularly troublesome is Petitioners' wholly unsupported 
assertion that the fan chart was "altered," presumably by CCC. Although Layne did testify that the "heavy" ink line 
he saw on the Mod's Run fan chart was not characteristic of narrower lines he had seen on fan charts at other mines, 
he also readily conceded that he had never seen other Mod's Run fan charts created either before or after the 
explosion, and thus does not know if it was typical for that fan. There is no evidence of fraudulent concealment by 
CCC in connection with that fan chart. As discussed, supra, there also is no evidence whatsoever in the record 
establishing that CCC wrongfully absconded with the fan chart on November 20, 1968. To the contrary, Layne 
specifically testified that, after observing that the fan chart was absent, he was told by state and federal authorities 
that each other had taken possession of it. JA 1287, 1292. In fact, the fan chart was located just where it had 
existed since November 1968, along with other agency records relating to the explosion, and had long since been 
publicly available. It was first reviewed by Stewart in 2009, shared with Layne thereafter, and specifically discussed 
in Stewart's book published in 2011. The notion that Petitioners were precluded from finding that same fan chart 
and making any relevant inquiry before filing suit in November 2014 is baseless. 

12 The Fourth Circuit specifically recognized during oral argument that, by certifying these questions, this Court also 
would have to determine whether application of Kessel to this case would require its retroactive application. "[Ilf 
they decided to make a retroactive rule, they could make it." JA 1764-66. 
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the precedent of other courts which have determined the retroactive application 
question in the same area of the law in their overruling decisions. 

Id., 256 S.E.2d at 889; see also, Sitzes v. Anchor Motor Freight, Inc., 289 S.E.2d 679, 683 

(W.Va. 1982) (summarizing Bradley factors). 

f. Independent of the Bradley Factors, Kessel cannot be Retroactively 
Applied to this Case. 

The District Court correctly recognized that it was unnecessary to decide whether Kessel 

applies retroactively under the Bradley factors because, even if those factors generally weighed 

in favor of doing so (as discussed infra, they do not), their retroactive application still would not 

salvage Petitioners' case. JA 1249-1253. 

Although the general rule is that "appellate decisions are presumed to apply 

retroactively," BPI, Inc. v. Nationwide Mut. Ins. Co., 773 S.E.2d 647, 651 (W.Va. 2015), 

retroactivity does not extend back ad infinitum but is limited to those "cases pending in the 

circuit courts or on appeal." Richmondv. Levin, 637 S.E.2d 610, 616 (W.Va. 2006). This Court, 

like all courts in the country, "adheres to the common law principle that, as a general rule, 

judicial decisions are retroactive in the sense that they apply both to the parties in the case before 

the court and to all other parties in pending cases." Caperton v. A.T Massey Coal Co., Inc., 690 

S.E.2d 322, 350 (W.Va. 2009) (quoting Crowe v. Bolduc, 365 F.3d 86, 93 (lst Cir. 2004)); see 

also, BPI, Inc., 773 S.E.2d at 651 (recognizing that retroactivity is limited "both to the parties in 

the case before the court and to all other parties in pending cases." (quoting Caperton, 690 

S.E.2d at 350)). 

Indeed, Richmond unambiguously rejected an argument that retroactive application of a 

newly pronounced rule of law would "revive all cases decided before the decision was 

reached." 637 S.E.2d at 617. The court emphasized that, because retroactivity was limited to 
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those "cases pending in the circuit courts or on appeal," it would necessarily be limited to the 

narrow number of such cases pending at the time of the decision. Id. Notably, the court stated 

that it was "not aware of any prior 'civil' decision of this Court that was made retroactive to 

cases in which the appeal period had expired." Id., at 616-17. 

Later decisions of this Court weighing the third Bradley factor have recognized the 

limited reach of retroactivity. For example, in Sitzes, where the Court noted that retroactivity 

satisfied the third Bradley factor because "our statute of limitations ... limits the class that will 

benefit by retroactivity," that class did not extend beyond potential claims still viable under the 

then applicable statute of limitations. Subsequently, in Richmond, Caperton, and BPI, the court 

limited retroactivity to suits actually filed at the time of the decision. 

Here, the last suit alleging fraudulent concealment by one or more of the Petitioners was 

dismissed in 1982, sixteen years prior to the Kessel decision. No claim was pending and no 

claims were revived. Thus, even if Petitioners' position were deemed to [rnd support in Kessel, 

that support would not serve as a basis for reviving the claims reasserted here. 

Based on these same authorities and their underlying rationale, the District Court 

correctly rejected retroactive application of both fraudulent concealment and the discovery rule 

as possible tolling mechanisms in this case. JA 1249-1253. 

To apply the holdings in Bradshaw and Miller to the wrongful death claims 
asserted in this case would reach far beyond the limits of retroactivity recognized 
by the Supreme Court of Appeals - to then pending cases, or, at the outer limit, to 
cases that, at the time of the decision, were still within the applicable statute of 
limitations. Consequently, neither the discovery rule nor the doctrine of 
fraudulent concealment is retroactively applicable in this case. 

JA 1252-1253. 

g. The Bradley Factors Prohibit Retroactive Application of Kessel to 
Petitioners' Claims. 
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If the Court detennines that an analysis of the Bradley factors is appropriate, application 

of those factors compels the conclusion that Petitioners' hoped for reading of Kessel be applied 

prospectively only. 

As to the first element, Kessel created a new, admittedly "novel" stand-alone common 

law tort cause of action for fraudulent concealment that had never before existed under West 

Virginia law. If this Court now concludes that the holding in Kessel should be extended to this 

case, it would, to repeat, overrule both (l) over a century of established and still controlling law 

holding that no cause of action for the wrongful death of a person exists separate and apart from 

the Wrongful Death Statute, Baldwin, 184 S.E.2d at 429; Miller, 413 S.E.2d at 181, and (2) all 

pre-Miller precedent, which was and remained the controlling law in 1968 and for 23 years 

thereafter, holding that the two-year statutory limitations period set forth in W. Va. Code, 55-7-6 

was absolute and not subject to exception under any theory. Nothing in the Kessel decision or 

the law prior to that decision foreshadowed such a radical departure from existing law. 

Certainly, nothing in 1968 would have foreshadowed that and, as such, under Bradley, 

retroactive application of that change would be inappropriate. 

Second, if Kessel is deemed, explicitly or by extension, to have recognized a common 

law claim for fraudulent concealment, such recognition of this heretofore umecognized claim 

would, under the second of the Bradley elements, call for prospective application only. While 

Petitioners argue that this cause of action has always existed, the fact that it was not recognized 

by this Court at the time that it carved out the exceptions to the tolling provisions of the 

Wrongful Death Statute in its decisions in Miller and Bradshaw, strongly mitigates against that 

assertion. If such a cause of action existed, this Court surely would have acknowledged that fact. 

It indisputably did not. 
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As to the related third and fourth Bradley elements, Kessel, as interpreted by Petitioners, 

both represented a new cause of action and is one that, if applied to Petitioners' wrongful death 

claims, would overrule long established precedent grounded not in common law, but in 

interpretation of West Virginia's Wrongful Death Statute. Again, prospective application is 

favored. Bradley, 256 S.E.2d at 889. 

Lastly, Bradley made clear that "the more radically the new decision departs from 

previous substantive law, the greater the need for limiting retroactivity." ld. Kessel constituted a 

complete departure from prior common law. Its expansion to wrongful death claims arising from 

deaths occurring 50 years ago would be ever more radical. 

Based on the foregoing, the first certified question must be answered in the negative, and 

this Court should reject Petitioners' invitation to adopt a new, expansive interpretation of West 

Virginia law that Kessel permits prosecution of a common law fraudulent concealment claim, 

either in lieu of or in addition to statutory wrongful death claims, based on the deaths of their 

decedents. 

C. Under the Discovery Rule, if Applicable, the Statute of Limitations for 
Petitioners' Fraudulent Concealment Claims began to run when Petitioners 
Learned that CCC allegedly concealed the Acts of an Unknown Agent or 
Employee that resulted in the Deaths of other Mine Employees, and was not 
Tolled until the Exact Identities of Sacchetti and/or Kovarbasich were 
Known to Petitiouers. 

1. Even if the Discovery Rule is Applied, the Statute of Limitations on 
Petitioners' Claim against CCC Began to Run when Petitioners Knew 
or should have Known of the Bridging of the Connection between the 
Mod's Run Fan and the FEMCO Alarm System. 

Inasmuch as the Fourth Circuit's second certified question is contingent on an affirmative 

response to this question, it should be unnecessary for this Court to consider the parties' further 

arguments. Nevertheless, for the sake of completeness, CCC offers the following. 
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The District Court well summarized the elements of a fraudulent concealment claim 

under West Virginia law: 

It must be remembered that, at its core, fraudulent concealment is a form of 
fraud. To succeed on a fraud claim, a plaintiff in West Virginia must prove the 
following elements: "(1) that the act claimed to be fraudulent was the act of the 
defendant or induced by him; (2) that it was material and false; that plaintiff relied 
on it and was justified under the circumstances in relying upon it; and (3) that he 
was damaged because he relied on it." Trafalgar House Constr., Inc. v. ZMM, 
Inc., 211 W. Va. 578, 567 S.E.2d 294, 300 (W.Va. 2002) (quoting SyI. Pt. 
1, Lengyel v. Lint, 167 W. Va. 272, 280 S.E.2d 66 (W.Va. 1981»; see also Kessel 
v. Leavitt, 204 W. Va. 95, 511 S.E.2d 720, 752 (W.Va. 1998). Fraud by 
concealment, however, "involves the concealment of facts by one with knowledge 
or the means of knowledge, and a duty to disclose, coupled with an intention to 
mislead or defraud." Quicken Loans, Inc. v. Brown, 230 W. Va. 306, 737 S.E.2d 
640, 654 (W.Va. 2012) (quoting Trafalgar, 567 S.E.2d at 300). Notably, 
fraudulent concealment requires "active concealment of information from a party 
with the intent to thwart that party's effort to conduct an investigation." Kessel, 
511 S.E.2d at 753. 

JA 1259-60. 

In Syllabus Point 4 of Gaither v. City Hasp., Inc., 487 S.E.2d 901 (W. Va. 1997), this 

Court outlined the parameters of the discovery rule purportedly applicable to Petitioners' claims: 

In tort actions, unless there is a clear statutory prohibition to its application, under 
the discovery rule the statute of limitations begins to run when the plaintiff 
knows, or by the exercise of reasonable diligence, should know (1) that the 
plaintiff has been injured, (2) the identity of the entity who owed the plaintiff a 
duty to act with due care, and who may have engaged in conduct that breached 
that duty, and (3) that the conduct of that entity has a causal relation to the injury. 

Under the discovery rule, whether a plaintiff "knows of' or "discovered" a cause of 

action is an objective test. "This objective test focuses upon whether a reasonable prudent 

person would have known, or by the exercise of reasonable diligence should have known, of the 

elements of a possible cause of action." Syllabus Pt. 5, Dunn v. Rockwell, 689 S.E.2d 255 (W. 

Va. 2009); Gaither, at SyI. Pt. 4. 
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In analyzing application of the discovery rule to Petitioners' claims, the District Court 

correctly concluded that Petitioners clearly discovered their potential fraudulent concealment 

causes of action "much earlier than two years prior to the filing of this law suit." J A 1263. More 

particularly, the District Court recognized that: 

Clearly, as early as 1970, Plaintiffs were aware of a cause of action for wrongful 
death against CCC. Any argument that they were unaware that someone had 
bypassed the FEMCO alarm until 2008, when they discovered Layne's letter, 
would not alter the outcome; the Layne letter disclosed information relevant to 
that issue fully six years before this suit was filed [in 2014]. 

JA 1255. The correctness ofthat determination is unassailable. 

The linchpin to Petitioners' claims is the fact that the connection between the FEMCO 

alarm system and the Mod's Run fan was bypassed prior to the explosion in 1968. However, 

that information was disclosed by CCC and Mountaineer during the public hearings in December 

1968, and was addressed in MSHA's 1990 report. JA 612; JA 627; JA 654-65. More 

importantly, it was reported by Sacchetti to Layne, and thus to federal and state agencies 

investigating the explosion, in September 1970. Sacchetti's disciosure was documented both in 

Layne's memorandum and in MSHA's recovery log, was forwarded to Layne's superiors, and 

was thereafter part of the agency record subject to Freedom of Information Act and other public 

disclosure requirements. JA 183, ~ 39; JA 434,952-54, 1298, 1318-19, 1550. Thus, it was a 

part of the public record, available to all interested parties, including Petitioners. 

Indeed, plaintiffs' counsel in the 1970 Kaznoski lawsuit obtained a copy of Layne's 

memorandum during the pendency of that action. That was more than forty years before the 

instant case was filed. To the extent any additional information that might have been gleaned 

from Layne was required to prosecute that wrongful death action, no attempt was made to 

uncover it at that time. JA 1359-60, 13 81-82, 1531. 
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Beyond that, Petitioners' acknowledgement that they were fully aware of Layne's 1970 

memorandum in 2008, some six years before they filed this action, is alone enough to defeat 

their claims. JA 182, ~~ 37-38, 1263-64. In the words of the District Court: 

Upon discovering this [memorandum], [Petitioners] were aware that CCC had not 
disclosed all of the facts surrounding the explosion, including that the fan had 
been physically bypassed, or that certain individuals might have been involved in 
bypassing or re-energizing the fan. 

JA 1264. 

Nothing further was necessary in order to state their putative claim for fraudulent 

concealment against CCC. Thus, it is not surprising that the District Court also easily dispensed 

with Petitioners' argument that the specific identities of Sacchetti and! or Kovarbasich were 

required: 

[Petitioners] have not alleged any change of circumstances between the time they 
discovered the Layne letter and the filing of the instant lawsuit, except for the 
discovery of the identity of Sacchetti as the unnamed electrician, and the 
allegation that he and Kovarbasich had disabled the FEMCO alarm. 

Neither of those facts, however, was necessary for [Petitioners] to assert a claim 
of fraudulent concealment against CCC. Upon discovery of the Layne letter in 
2008, they were aware that someone had disabled the FEMCO alarm and that 
CCC had never disclosed such information. The specific identity of the person 
who had disabled the alarm was irrelevant to a claim of fraudulent concealment, 
which [petitioners] could have asserted once they knew CCC had not disclosed 
that the FEMCO alarm had been bypassed. 

JA 1264-65. 

Desperate to find some arglunent-any argument-that might allow their claims to 

survive, Petitioners now assert that, until they learned "the identity of the persons who ordered 

and participated in the disabling the fan alarm AND that the person was a member of mine 

management," they lacked the requisite information to plead fraudulent concealment with the 

particularity required under Rule 9(b). That argument also is fatally flawed. 
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First, Petitioners Rule 9(b) argument runs contrary to established federal law. "A party 

must state with particularity the circumstances constituting fraud or mistake." Fed. R. Civ. P. 

9(b). This means the party must specifically state "the time, place, and contents of the false 

representations as well as the identity of the person making the misrepresentation and what he 

obtained thereby." Harrison v. Westinghouse Savannah River Co., 176 F.3d 776, 784 (4th Cir. 

1999); see also, McCauley v. Home Loan Inv. Bank, PS.B., 710 F.3d 551, 559 (4th Cir. 2013); 

Roney v. Gencorp, 431 F. Supp.2d 622,635 (S.D. W. Va. 2006). 

Correspondingly, "[a] court should hesitate to dismiss a complaint under Rule 9(b) if the 

court is satisfied (1) that the defendant has been made aware of the particular circumstances for 

which she will have to prepare a defense at trial, and (2) that plaintiff has substantial 

prediscovery evidence of those facts." Harrison, 176 F.3d at 784. "The most basic 

consideration in making a judgment as to the sufficiency of a pleading is the determination of 

how much detail is necessary to give adequate notice to an adverse party and enable him to 

prepare a responsive pleading." Nat'l Mort'g Warehouse, LLC v. Trikeriotis, 201 F. Supp. 2d 

499, 505 (D. Md. 2002) (internal quotation marks and citations omitted). 

The exact identities of Sacchetti and Kovarbasich were unnecessary to meeting the 

pleading requirements of Petitioners' fraudulent concealment claims against CCC. Because 

some details may remain concealed even at the time the complaint is filed, courts "apply the rule 

with some flexibility and should not require plaintiffs to plead issues that may have been 

concealed by the defendants." Rolo v. City Investing Co. Liquidating Trust, 155 F.3d 644, 658 

(3rd Cir.1998). "A requirement that the [unknown] employee be named as a precondition of 

bringing suit and commencing discovery would, as a practical matter, defeat almost any suit 

based on such a fraud." Odom v. Microsoft Corp., 486 F.3d 541, 554-55 (9th Cir. 2007); see 
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also, Doran v. Wells Fargo Bank, 2012 U.S. Dist. LEXIS 42805, *1 (D. Haw. Mar. 28, 

2012) ("The Court acknowledges that, at this stage of the case, Plaintiffs may not have 

documentary evidence supporting their allegations and they may not know the names of the 

persons who made the representations. Plaintiffs, however, must plead enough facts to raise a 

reasonable expectation that discovery would reveal evidence of such a misrepresentation."). 

Even where a plaintiff does not know the identity of a defendant, he or she may "name 

John Doe defendants where the 'true identity of an unnamed party can be discovered through 

discovery or through intervention by the Court. ", Carter v. Primecare Med., 2017 U. S. Dist. 

LEXIS 219578, *23 (S.D. W.Va. Nov. 2, 2017) (quoting Price v. Marsh, 2013 U.S. Dist. LEXIS 

137153, * 5 (S.D. W.Va. Sept. 25, 2013); see also, Schiffv. Kennedy, 691 F.2d 196,198 (4th Cir. 

1982). See also, Tomashek v. Raleigh Cty. Emergency Operating Or., 2018 U.S. Dist. LEXIS 

9677 (S.D. W.Va. Jan 22, 2018); Sweat v. State of West Virginia, 2016 U.S. Dist. LEXIS 

177405, *9 (S.D. W.Va. Dec. 22,2016). That principle has equal application when pleading 

fraudulent concealment. See, e,g" Tucker v. Momentive Performance Materials USA, Inc. 2013 

U.S. Dist. LEXIS 163487, *2 (S.D. W.Va. Nov. 18, 2013) (plaintiff brought fraudulent 

misrepresentation and fraudulent concealment claims against 99 unnamed John Doe entities); 

City of At!. City v. Zemurray St. Capital. LLC, 2017 U.S. Dist. LEXIS 63352, *2 (D. N.J. April 

25, 2017) (fraud and fraudulent concealment claims against multiple John Doe defendants and 

"ABC corporations"); Wilson v. Dallas Cnty. Hosp. Dist., 2016 U.S. Dist. LEXIS 128648, * 3-4 

(N.D. Texas Sept, 21, 2016) (fraudulent conceahnent claims against hospital and multiple John 

Doe physicians)." 

13 See also, Robinson v. Lowe's Home Centers, Inc., 2007 U.S. Dis!. LEXIS 69367, at *2 (E.D. Pa. Sept. 19,2007) 
("Knowledge of the exact identity of who caused the injury is not required"); Kline v. Turner, 87 Cal.App.4th 1369, 
1375, 105 Cal. Rptr. 2d 699 (200 1) ("[A] cause of action accrues when the wrong is suspected even if its exact cause 
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Notably, Petitioners readily acknowledged during the deposition of Layne that CCC's 

putative liability as a corporate entity had been clear from the outset-any employees who might 

have been involved in bridging the connection between the fan and the alarm system, or in 

directing that act, as well as "everyone in control over the mine," were employees of either CCC 

or its subsidiary, Mountaineer. JA 1307-08. As aptly demonstrated by Currence, wherein 

Petitioner Henderson Estate and others did in fact sufficiently plead fraudulent concealment 

claims against CCC and its unnamed "agents, officers, employees and others," JA 139-41, no 

more specificity was required of Petitioners here. 14 

Accordingly, as concluded by the District Court, the exact identities of the employees 

involved were not "necessary for [Petitioners] to assert a claim of fraudulent concealment against 

CCC. Upon discovery of the Layne letter in 2008, they were aware that someone had disabled 

the FEMCO alarm and that CCC had never disclosed such information. The specific identity of 

the person who had disabled the alarm was irrelevant to a claim of fraudulent concealment, 

which [Petitioners] could have asserted once they knew CCC had not disclosed that the FEMCO 

alarm had been bypassed." JA 1264-65. 

Whether Petitioners discovered Layne's memorandum as part of the 1970 litigation or in 

2008, they knew many years before filing this action all that was necessary to the filing of a 

fraudulent concealment claim against CCC; alleged concealment of facts by CCC, an alleged 

duty to disclose, and an alleged intention to mislead or defraud. Trafalgar, 567 S.E.2d at 300 . 

. Thus, even if this Court were to recognize a free-standing and independent common law claim 

or the identity of the wrongdoer is unknown"); Childs v. Hausseeker, 974 S.W. 31,40 (Texas 1998) (exact identity 
of the wrongdoer not required). 

14 Similarly, in Kaznoski, the plaintiffs repeatedly asserted that CCC, through its unnamed "agents, servants, and 
employees," had engaged in various actionable conduct resulting in their decedents' deaths. JA 93-95, ~~ 5-7. 
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based in fraud that would effectively resurrect Petitioners' wrongful death claims, that cause of 

action would itself be time barred. 

Second, and no less unavailing, is Petitioners' assertions that, in order to assert a claim 

against CCC, they were required to know that the persons responsible for breaching its duty to 

them was a member of mine management."IS That argument wrongly presupposes a vicarious 

liability standard for employer liability that simply does not exist under West Virginia law. 

An employer's vicarious liability for the acts of an employee attaches whether that 

employee is a management or non-management employee. "The doctrine of respondeat superior 

imposes liability on an employer for the tortious acts of its employees, not because the employer 

is at fault, but merely as a matter of public policy." Dunn, at Syl. Pt. 12. "The legal relationship 

of master and servant is commonly understood to arise when one person subordinately serves 

another, both consenting thereto .... The master is answerable to a stranger for the negligent act 

of a person employed by the [master or 1 master's authorized agent, if the act is within the scope 

of the person's employment." Syllabus Pt. 1, Zirkle v. Winkler, 585 S.E.2d 19 (W. Va. 2003) 

(quoting Syllabus Points 3 (in part) and 4, O'Dell v. Universal Credit Co., 118 W.Va. 678, 191 

S.E. 568 (1937). "There are four general factors which bear upon whether a master-servant 

15 Petitioners' Brief, at 23. Relying solely on Mandolidis v. Elkins Indus., 246 S.E.2d 907 (W.Va. 1978), once again 
a theory they have expressly disavowed asserting here, Petitioners' argument also ignores that their decedents death 
predated Mandolidis by a decade. As of November 1968, w: Va. Code § 23-2-6 and 6a were read by this Court to 
preclude any recovery by an employee unless there was a showing of "[a] specific intent on the part of the employer 
to produce the injury" ,," Alien v. Raleigh-Wyoming Mining Co., 117 W. Va. 631, 634, 186 S.E.2d 612, 613 (1936); 
see also, Syl. PI. 3. Brewer v. Appalachian Constructors, Inc., 135 W. Va. 739, 65 S.E.2d 87 (1951). The law as 
stated in Allen remained unchanged until 1978, when the Court decided Mandolidis, 246 S.E.2d at 913 ("we believe 
". the Alien court's interpretation was erroneous and cannot continue to represent the law of this state"). Thus, 
Petitioners had no claim under Mandolitis, decided 10 years after the explosion-related deaths. 

Further, in Kaznoski, the Court correctly determined that CCC is immune from suit arising from the deaths of miners 
in the No.9 Mine explosion under the West Virginia workers' compensation statute. 368 F. Supp. at 1024 ("Thus it 
becomes apparent in this case that plaintiffs are barred from suit by the Workmen's Compensation Act of West 
Virginia which is constitutional"). That conc1usion in no way hinged on what infonnation was or was not possessed 
by the plaintiffs at the time. 
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relationship exists for purposes of the doctrine of respondeat superior: (1) Selection and 

engagement of the servant; (2) Payment of compensation; (3) Power of dismissal; and (4) Power 

of control. The first three factors are not essential to the existence of the relationship; the fourth, 

the power of control, is detenninative." Syllabus Pt. 5, Paxton v. Crabtree, 400 S.E.2d 245 (W. 

Va. 1990); Compare, Taylor v. Cabell Huntington Hosp., Inc., 538 S.E.2d 719 (W. Va. 2000) 

(applying respondeat superior to establish hospital liability for the negligent acts of emergency 

room nurse); Wehner v. Weinstein, 444 S.E.2d 27 (W.Va. 1994) (recognizing that, if a pizza 

company's delivery driver was found to be negligent, the pizza company employer would be 

liable under the doctrine of respondeat superior); with Harless v. First Nat'l Bank, 289 S.E.2d 

692 (W. Va. 1982) (noting the applicability of respondeat superior to an employer bank and its 

supervisory employee to uphold the jury's determination of liability). 

Whether Sacchetti or Kovarbasich were management or non-management employees was 

irrelevant to Petitioners' claim of fraudulent concealment, which, again, "they could have 

asserted once they knew CCC had not disclosed that the FEMCO alarm had been bypassed." JA 

1264-65. 

Third, Petitioners' argument is predicated entirely on the false notion that Kovarbasich 

was the "chief electrician," and thus a management employee of Mountaineer. As demonstrated 

through testimony during the 1968 hearing and Mountaineer's payroll records, Kovarbasich was 

employed as an hourly mechanic. JA 261-73. He was not employed by Mountaineer as a 

management employee. JA 265-73. Petitioners' entire argument that they could not file suit 

against CCC until they knew that Kovarbasich was a management employee is, constructed on a 

now dispelled fiction. 
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Petitioners' argument also turns a blind eye toward their own affirmative obligations 

under the discovery rule. As part of the requirement that a party exercise reasonable diligence to 

discover a cause of action, this Court has made clear that, through evolution of the discovery 

rule, "we did not eliminate the affirmative duty the law imposes on a plaintiff to discover or 

make inquiry to discern additional facts about his injury when placed on notice of the possibility 

of wrongdoing. The crux of the 'discovery rule' has always been to benefit those individuals 

who were either unaware of their injuries or prevented from discovering them." McCoy v. 

Miller, 578 S.E.2d 355,359 (W. Va. 2003). 

!d. 

This critical ekment of the 'discovery rule' has not been vitiated with the Court's 
modification of the rule's application. Where a plaintiff knows of his injury, and 
the facts surrounding that injury place him on notice of the possible breach of a 
duty of care, that plaintiff has an affirmative duty to further and fully investigate 
the facts surrounding that potential breach. 

Again, whether one believes that Petitioners became aware of Layne's memorandum as 

part of the 1970 Kaznoski lawsuit, or in 2008 when they acknowledge having seen it, they were 

affirmatively required "to discover or make inquiry to discern additional facts about [their] injury 

when placed on notice of the possibility of wrongdoing [fraudulent concealment]." Id; see also 

Merrill v. W Va. Dep't of Health & Human Res., 632 S.E.2d 307, 314 (W. Va. 2006); Davey v. 

Estate of Haggerty, 637 S.E.2d 350, 354 (W.Va. 2006). As succinctly stated by the District 

Court, and apparent from the record before this Court, the requisite information was "readily 

available for the asking from Layne," or from MSHA, beginning in 1970. JA 981. The record is 

devoid of any measures having been utilized by Petitioners-whether judicial or extrajudicial-

pointing in that direction, and Petitioners offer none. Petitioners failed to contact Layne until 

\ 

July 2012-a minimum of four years after discovery of his memorandum-and then 
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inexplicably waited another three years before asking him for Sacchetti's identity. JA 1381, 

1531, 1359-61, 1379-82. The discovery rule does not afford Petitioners seven years, much less 

forty-four years, to make inquiry before bring suit. Their failure to do so conclusively destroys 

their argument. 

2. Even if the Discovery Rule might Toll the Running of the Statute of 
Limitations, it cannot be Retroactively Applied to Petitioners' Claims. 

Throughout the proceedings before the District Court, the parties' tolling arguments 

focused partly on whether the discovery rule, as adopted by this Court in Bradshaw, could be 

retroactively applied to events occurring more than four decades earlier. JA 564-66, 571, 1023-

25, 1178-80. The District Court correctly ruled there could be no such retroactive application. 

JA 1249-52. 16 To the extent the discovery rule has any application to Petitioners' fraudulent 

concealment claim in the manner suggested by the second certified question, this Court should 

reach the same conclusion. 

West Virginia law historically has strictly adhered to statutes of limitation and repose. 

Indeed, it has been recognized that: 

No rule of law could be more widely accepted and easily understood than that a 
statute of limitations imposes a bright line test as to when a cause of action has 
been timely filed. See, e.g., Cart v. Marcum, 188 W. Va. 241,245,423 S.E.2d 
644, 648 (1992) (recognizing "predictability that bright line rules like a strict 
statute of repose create"). Correspondingly, this Court traditionally has been 
reluctant to find exceptions to the filing requirements imposed by a statute of 
limitations and has enforced such temporal limits as they are written. See, e.g., 
Humble Oil & Ref Co. v. Lane, 152 W. Va. 578, 583, 165 S.E.2d 379,383 (1969) 
(declaring that statutes of limitation "are entitled to the same respect as other 
statutes, and ought not to be explained away" (internal quotations and citations 
omitted)). 

16 On appeal to the Fourth Circuit, Petitioners abandoned their argument that the discovery rule should be applied to 
toll the statute oflimitations on their claims, instead focusing their tolling argument entirely on W. Va. Code § 55-2-
17. JA 1621-25. Thus, the mere fact the Fourth Circuit has certified any question surrounding the discovery rule is 
curious. In any event, the answer from this Court must be that the discovery rule is not applicable to Petitioners' 
claims under any circumstance. 

36 



Wright v. Myers, 215 W. Va. 162, 166,597 S.E.2d 295, 299 (2004) (Davis, .T., dissenting). 

Limitation periods serve a crucial judicial purpose, and are intended to preclude stale 

claims-in this case, long stale claims-and to prevent the resulting prejudice against 

defendants. As explained in Hamilton v. 1st Source Bank, 928 F .2d 86, 89 (4th Cir. 1990): 

Statutes of limitations are not mere technicalities. Rather, they "have long been 
respected as fundamental to a well-ordered judicial system." Board of Regents v. 
Tomanio, 446 U.S. 478, 487, 64 L. Ed. 2d 440, 100 S. Ct. 1790 (1980). They are 
designed not to defeat justice, but to promote it by preventing "surprises through 
the revival of claims that have been allowed to slumber until evidence has been 
lost, memories have faded, and witnesses have disappeared." Order of R.R. 
Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49, 88 L. Ed. 
788, 64 S. Ct. 582 (1944). By encouraging parties to file their claims promptly, 
statutes of limitations protect litigants from the potential errors of witness recall 
that might otherwise result. They reflect the need to have a point at which the 
possibility of litigation is past, and in due course they replace the uncertain 
prospects of a potential litigant with repose. See generally Gould v. United 
States Dep't of Health & Human Servs., 905 F.2d 738 (4th Cir. 1990) (en bane) 
(emphasis added). 

The discovery rule has long been applied to certain types of cases in West Virginia, and, 

in 2009, was extended to all lort claims. Dunn, at Syl. Pt. 2. However, conspicuously absent 

from Petitioners' Brief is citation to any case extending the discovery rule to any action 

involving a wrongful death in and before November 1968. The reason for that omission is 

simple; in 1968, and continuing for the next 33 years until the Court decided Bradshaw in 2001, 

West Virginia law specifically prohibited application of the discovery rule to causes of action 

sounding in wrongful death. Multiple cases decided following the explosion continued to make 

it clear that "the two-year limitation upon the bringing of an action for wrongful death is an 

integral part of the statute itself and creates a condition precedent to the bringing of an action. 

The condition is made absolute. . " Once the statutory period expires, there remains no 

foundation for judicial action." Huggins, 270 S.E.2d at 162-63 (emphasis added); Rosier, 199 
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S.E.2d at 53-54. Still later, in 1991, this Court reinforced that the discovery rule did not 

generally extend to wrongful death claims. Miller, 312 S.E.2d at 180. 

As the District Court correctly concluded, "[ilt is thus clear that, at the time of the miners' 

deaths in 1968, and for some time thereafter, neither the discovery rule nor the doctrine of 

fraudulent concealment was available to toll the two-year limitation on bringing a wrongful 

death action. Absent those tolling mechanisms, the instant suit, brought forty-six years after the 

explosion, is late by more than forty-four years." JA 1244. 

The District Court also correctly found that the discovery rule cannot be retroactively 

applied to Petitioners' potential fraudulent concealment causes of action: 

To apply the holdings in Bradshaw and Miller to the wrongful death claims 
asserted in this case would reach far beyond the limits of retroactivity recognized 
by the Supreme Court of Appeals - to then pending cases, or, at the outer limit, to 
cases that, at the time of the decision, were still within the applicable statute of 
limitations. Consequently, neither the discovery rule nor the doctrine of fraudulent 
concealment is retroactively applicable in this case. 

JA 1252-53. 

As with the existence of a cause of action under Kessel generally, retroactive application 

of Bradshaw would be improper since this action was not pending when Bradshaw was decided, 

and Petitioners were not within the two year limitation period applicable to their claim. 

Richmond, 637 S .E.2d at 617. 

Additionally, retroactive application of the discovery rule is improper under the five 

Bradley factors. Bradshaw overruled a traditionally established area of law holding that the two-

year statutory limitations period set forth in W Va. Code, 55-7-6 was absolute and not subject to 

tolling. Bradshaw was a complete departure from that precedent, issued 33 years after Plaintiffs' 

decedents' deaths. Bradshaw was in no way "foreshadowed" in 1968. Next, the statute of 

limitations issue decided in Bradshaw does not involve procedural law, but is a matter of 

38 



substantive law that calls for prospective application only.!7 Bradshaw also overruled more than 

100 years of established precedent grounded not in common law, but in interpretation of West 

Virginia's Wrongful Death Statute, requiring prospective application only. Bradley, 256 S.E.2d 

at 889. Lastly, Bradshaw constituted a complete departure from prior statutory interpretation. It 

could be no more radical. Bradshaw can only be applied prospectively. 

Thus, as a matter oflaw, Bradshaw cannot be retroactively applied to Petitioners' claims, 

and, as a matter of law, the two-year limitations period for their fraudulent concealment claims 

seeking wrongful death damages expired on November 20, 1970, two years following the 

explosion. 

VI. CONCLUSION 

Based on the foregoing, CCC respectfully submits that the Fourth Circuit's first certified 

question should be answered in the negative, and that it is thus unnecessary to address the second 

certified question. To the extent the Court determines that it will address the second certified 

question, the specific identities of Sacchetti and/or Kovarbasich were not elements required to be 

alleged in order to state any putative claim for fraudulent concealment against CCC as a 

corporate entity, and the discovery rule, to the extent applicable, cannot be retroactively applied 

to Petitioners' fraudulent concealment claim. Even if the discovery rule were applicable, the 

statute of limitations applicable to such a claim began to run no later than upon Petitioners' 

discovery of the Layne memorandum, whether in the 1970s or in 2008. Accordingly, 

Petitioners' claim is time barred. 

17 "State statutes of limitations are considered substantive law; therefore, if Ithe statute of limitations would bar 
recovery in a State court, a federal court ought not to afford recovery.'" Bonham v. Weinraub, 413 Fed. Appx. 615, 
616 (4th Cir. 2011)(quoting Guaranty Trust Co. v. York, 326 U.S. 99, 110 (1945)). 
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