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• 

I. STATEMENT OF THE CASE 

Petitioner's statement of the case, rather than a concise account of the 

procedural history and facts, is an inflammatory attack upon Ms. Fuller, contrary to 

Rule IO(c)(3), which paints Ms. Fuller as a degenerate gambler who refuses to pay 

her debts.! To the contrary, Ms. Fuller paid her debt and the Petitioners attempted to 

collect debt from Ms. Fuller that she did not owe. To avoid prosecution of Ms. 

Fuller's claims for wrongful debt collection, Petitioners sought to prove the 

existence of a contract containing an arbitration clause by fraudulently 

superimposing Ms. Fuller's electronic signature from an electronic credit card 

1 Despite there being absolutely no evidence in the record that that Ms. Fuller gambled at 
all during her stay in Las Vegas, Petitioner's entire brief reads like an indictment of a degenerate 
gambler. Such an inflammatory tone is entirely unwarranted, unsupported by the record, and truly 
pushes the limit of out-of-state counsel's duty of candor toward the tribunal. Rule 3.3 of the Rules 
of Prof. Conduct. Petitioners claim that: the reason Ms. Fuller was at the casino was to gamble 
(Petitioner at 1), that Ms. Fuller cashed her checks to facilitate gambling (Id.), that the purpose of 
cashing the checks was "access her funds for gambling" (Petition at 2), that she withdrew "$1,000 
to gamble at the Luxor" (Petition at 3), and that Ms. Fuller cashed her checks to (nonsensically) 
"avoid the extra step of writing a check or going to an A TM machine before proceeding to the 
slot machines or table games" Petition at 18 (emphasis added). 

Petitioners even go so far as to accuse Judge Wills of supporting this delusional gambling 
concocted by Pettioners, claiming that the Circuit Court was referring to "the collection of money 
related to gambling" as having an impact on Ms. Fuller's livelihood. Petition at 5. 

Indeed, Defendant uses the word "gambling," or some variation thereof, no less than 16 
times in its 23-page brief. This is despite absolutely no evidence in the record as to the purpose for 
Ms. Fuller's accessing her own funds (which she later paid). The only citations for Petitioners' 
inflammatory accusations are Petitioners own employees who lack any knowledge of Ms. Fuller's 
spending habits, and contracts which the Circuit Court explicitly found did not exist. 

Playing so fast and loose with the facts, in such an inflammatory way, is a clear violation 
of the Standards of Professional Conduct requiring that lawyers "should not, even when called 
upon by a client to do so, abuse or indulge in offensive conduct, disparaging personal remarks or 
acrimony toward other counsel, parties or witnesses." Rule I(A)(1), Standards of Prof. Conduct, 
http://www.wvodc.org/sopc.htm. 



terminal onto a document never before seen by, or presented to, Ms. Fuller. 

Petitioners failed to prove the existence of any contract (with or without arbitration) 

in the Circuit Court, and Petitioners do not assign error to that finding in this appeal. 

Ms. Fuller cashed two checks at the Luxor hotel in Las Vegas, Nevada, 

totaling $1,253.75. App. at 1. The checks written by Respondent were in the form of 

"convenience checks" provided to her by her credit card company. Janice Fuller's 

credit card company processed the checks, and Ms. Fuller paid her credit card bill in 

full. App. at 1-2 and 62. Ms. Fuller filed her Complaint and first set of combined 

discovery on March 1,2017, alleging, inter alia, that Petitioners illegally attempted 

to collect a debt that she did not owe. App. at 1-6. Petitioners Answered and later 

filed an Amended Answer on June 29,2017. App at 15 and 22. On August 7, 2017, 

Petitioners filed their Motion to Compel Arbitration. Plaintiff filed her response in 

opposition September 25,2017, (App. at 86) and a hearing on Defendant's Motion 

was held on October 2,2017. App. at 87. 

Ms. Fuller opposed the motion two grounds. First, she argued that Defendants 

failed to carry the burden to prove the existence of a contract, with a clause requiring 

her to arbitrate her claims Second, she argued that the contract, offered by 

Petitioners, was substantively and procedurally unconscionable and therefore not 

enforceable. 
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On October 5, 2017, the Court entered its Order denying Petitioner's motion. 

The Circuit Court found that Petitioners failed to prove the existence of a binding 

and enforceable contract. The Circuit Court then went further and found the terms 

of the purported arbitration clause were unconscionable and thus unenforceable. 

Petitioners assignments of en-or only challenge the secondary, albeit 

unnecessary, finding of unconscionability. Petitioners do not address or assign as 

en-or the Circuit Court's core finding that Petitioners failed to prove the existence of 

a contract. 

II. SUMMARY OF ARGUMENT 

The Circuit Court did not need to reach the issue of unconscionability of the 

arbitration agreement because the Court found that Petitioners failed to prove the 

existence of a contract. Petitioners offered two affidavits to prove the existence of a 

contract. Neither affiant (both employees of Petitioners) were present for the 

transaction, and lack the requisite personal knowledge of any aspect of the 

transaction. 

Ms. Fuller was present when she cashed her convenience checks at the hotel 

and has personal knowledge of the transaction. Ms. Fuller established by affidavit 

that she was not provided the documents which Petitioners claim she signed. She 

testified that she had no notice that she was agreeing to arbitrate any claims, nor was 

any contract referenced or provided during the transaction. The Circuit Court was 
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correct when it found that no contract was proven, let alone, an arbitration clause 

within a contract. 

The arbitration agreement proffered by Petitioners is also substantively and 

procedurally unconscionable. It is procedurally unconscionable because, inter alia, 

it was a contract of adhesion that was never presented to the Respondent in any way. 

It is substantively unconscionable because it prohibits the use of the consumer 

arbitration rules of the American Arbitration Association ("AAA"), and requires the 

use of the commercial business rules which would require Respondent to pay fees 

many times greater than the consumer rules. In addition to the prohibitive fees, Ms. 

Fuller would need a Florida attorney as the arbitration clause requires Ms. Fuller 

give up her protections afforded under West Virginia law and be governed by 

Florida law, notwithstanding that her protection under West Virginia cannot be 

waived. 

The Circuit Court correctly found that Petitioners failed to prove the existence 

of a contract because "[t]here was no evidence presented that shows the Plaintiff 

agreed to the terms of this contract [and] the Court FINDS and CONLCUDES [sic] 

that there was no agreement by the Plaintiff to arbitrate." App. at 93-94. The Circuit 

Court could have stopped there. No more analysis was necessary because Petitioners 

failed to carry their burden of proof. If there is no contract, then there are no terms 
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to analyze. Because Petitioners failed to assign any error to that core finding of the 

Circuit Court, this Court need not analyze tenns of a contract that does not exist. 

The Circuit Court chose to go further, and analyze the tenns of the purported 

agreement, finding them unconscionable. That does not require this Court to make 

the same inquiry where Petitioners failed to prove the existence of a contract. 

Both Circuit Court conclusions are supported by law and the record. This 

court could affinn either finding. But, because Petitioners never assigned error to the 

Circuit court's finding that Petitioners failed to carry their burden of proof as to the 

existence of a contract, this Court could summarily affinn the Circuit Court's Order 

without analyzing the secondary findings related to the temrs of the contract 

Petitioners failed to prove. 

III. STATEMENT REGARDING ORAL ARGUMENT 

Petitioners identify three assignments of error, all of which focus on the 

unconscionability oftenns in an arbitration clause. However, that clause is contained 

within a contract that Petitioners failed to prove. Because Petitioners do not 

challenge this core finding, this appeal should be summarily dismissed because 

tenns contained in a contract that does not exist do not constitute a "controversy" 

for this court. However, to the extent that oral argument is warranted, Respondent 

agrees with Petitioners that Rule 19 argument would be appropriate. 
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IV. ARGUMENT 

A. STANDARD OF REVIEW 

The parties agree that Petitioners have a right to an interlocutory review of the 

Order entered in Circuit Court denying Defendant's Motion to Compel. To the extent 

that review asks the Court to interpret the terms of a contract, and the legal 

conclusions inherent therein, the parties agree that such a review is conducted under 

a de novo standard. See W Virginia CVS Pharmacy, LLC v. McDowell Pharmacy, 

Inc., 238 W. Va. 465, 469, 796 S.E.2d 574, 578 (2017) ("we apply a de 

novo standard of review to a circuit court's interpretation of a contract." (internal 

citations omitted)). 

However, questions such as whether a contract exists at all, are questions of 

fact, not law. See Brewer v. Hosp. Mgmt. Assocs., Inc., 202 W. Va. 163, 166,503 

S.E.2d 17, 20 (1998) ("While the determination of what constitutes a contract under 

our relevant cases is a question of law, the determination of whether particular 

circumstances fit within the legal definition of a contract under our cases is a 

question of fact." Citing Williams v. Precision Coil, Inc., 194 W. Va. 52, 63, 459 

S.E.2d 329, 340 n. 18 (1995)). 

In West Virginia, an agreement that is comprised of five (5) fundamental 

elements constitutes a contract. Those elements "... are competent parties, legal 

subject-matter, valuable consideration, and mutual assent. There can be no contract 
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if any of these elements are lacking." Virginian Exp. Coal Co. v. Rowland Land Co., 

100 W. Va. 559, 131 S.E. 253, 262 (1926) (Citing Adams v. Hazen, 123 Va. 304,96 

S. E. 741 (1918)). Here, the Circuit Court made a factual determination that there 

was no agreement between the parties (mutual assent), finding "[t]here was no 

evidence presented that shows the Plaintiff agreed to the terms of this contract." App. 

at 93. 

If Petitioners had challenged this finding of fact, which they did not, such a 

challenge would be reviewed using a "clearly erroneous" standard. Syl. Pt. 4, 

Burgess v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114, (1996). That standard has 

been defined by the Supreme Court as follows: 

Although the meaning of the phrase "clearly erroneous" is not 
immediately apparent, certain general principles governing the exercise 
of the appellate court's power to overturn findings of a district court 
may be derived from our cases. The foremost of these principles, as the 
Fourth Circuit itself recognized, is that "[ a] finding is 'clearly 
erroneous' when although there is evidence to support it, the reviewing 
court on the entire evidence is left with the definite and firm conviction 
that a mistake has been committed." United States v. United States 
Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed. 746 
(1948). 

Anderson v. City of Bessemer City, N.C, 470 U.S. 564,573,105 S. Ct. 1504, 

1511,84 L. Ed. 2d 518 (U.S. 1985). 

The Circuit Court's determination that the terms of the purported contract are 

unconscionable are reviewed on a de novo standard. If Petitioners had challenged 
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the Circuit Court's ruling that there was no agreement, that finding would be 

reviewed using a "clearly erroneous" standard. 

B. STATEMENT ON PETITIONERS' ASSIGNMENTS OF ERROR 

All of Petitioners assignments of error direct this court's attention to the 

Circuit Court's findings on unconscionability. Petitioners thereby ignore the Court's 

finding that Petitioners failed to prove the existence of a contract. There are no terms 

to analyze without a contract. This Court should therefore summarily deny this 

appeal due to Petitioners lack of challenge to the core ruling of the Circuit Court: 

"that there was no agreement by the Plaintiff to arbitrate" App. at 94. By not 

assigning error to this core finding, there is no controversy for this Court to consider. 

By not assigning error to the Circuit Court's core ruling that Petitioners failed 

to prove the existence of a contract or addressing that ruling in any substantive way 

in their brief, that issue has been waived for the purposes of appeal Pursuant to Rule 

10(c)(7)2 See Evans v. United Bank, Inc., 235 W. Va. 619,629,775 S.E.2d 500, 510 

(2015) ("We agree with United Bank's argument and conclude that Petitioners fail 

to address the substantive merits of the circuit court's ruling and, thus, the issue has 

been waived for purposes of appeal."). Even if Petitioner had mentioned that it took 

an issue with the Circuit Court's finding that Petitioners failed to prove the existence 

2 "The Court may disregard errors that are not adequately supported by specific references 
to the record on appeal." W. Va. R. App. P. 10. 
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of a contract, which it did not do, argument of such issue would nonetheless be 

waived. Farmer v. Knight, 207 W. Va. 716,722,536 S.E.2d 140, 146 (2000) ("As 

we have previously noted, '[i]t is ... well settled ... that casual mention of an issue in 

a brief is cursory treatment insufficient to preserve the issue on appeal. '" Citing State 

v. Lilly, 194 W.Va. 595,605 n. 16,461 S.E.2d 101, 111 n. 16 (1995)). 

Because Petitioners failed to assign any error to the Circuit Court's core 

finding that no contract exists between the parties, Petitioners are essentially asking 

this Court for an advisory opinion because the terms of a non-existent contract are 

irrelevant to the remaining issues in controversy. "Courts are not constituted for the 

purpose of making advisory decrees or resolving academic disputes. The pleadings 

and evidence must present a claim of legal right asserted by one party and denied by 

the other before jurisdiction of a suit may be taken." F.s.T., Inc. v. Hancock Cty. 

Comm'n, No. 17-0016,2017 WL 4711427, at *3 (WVSCA Oct. 20,2017). 

c. PETITIONERS FAILED TO PROVE THE EXISTENCE OF AN AGREEMENT TO 

ARBITRATE 

Under the Federal Arbitration Act ("FAA"), a trial court's task on a motion to 

compel arbitration is limited to answering two simple questions: (1) does a valid 

arbitration agreement exist between the parties, and (2) does the dispute at issue fall 

within the scope of the agreement. See 9 U.S.C. § 2; Mitsubishi Motors Corp. v. 

Soler Cluysler-Plymouth, 473 U.S. 614, 626-28 (1985); Allied-Bruce Terminix Cos. 

v. Dobson, 513 U.S. 265, 273-77 (1995); Chiron Corp. v. Ortho Diagnostic Sys., 
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207 FJd 1126, 1130 (9th Cir. 2000); and Schumacher Homes of Circleville, Inc. v. 

Spencer, 237 W. Va. 379,388,787 S.E.2d 650, 659 (2016). "Courts generally should 

apply ordinary state-law principles governing contract formation in deciding 

whether such an agreement exists. However, courts should not assume that the 

parties agreed to arbitrate arbitrability unless there is "clea[r] and unmistakabl[e]" 

evidence that they did so." First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 

939,115 S. Ct. 1920, 1921, 131 L. Ed. 2d 985 (1995) (Citing AT&T Technologies, 

Inc. v. Communications Workers, 475 U.S. 643, 649, 106 S.Ct. 1415, 1418, 89 

L.Ed.2d 648). 

"[ A ]rbitration is a matter of contract and a party cannot be required to submit 

to arbitration any dispute which he has not agreed so to submit." United Steelworkers 

of Am. v. Warrior & GulfNav. Co., 363 U.S. 574, 582, 80 S. Ct. 1347,1353, (1960). 

"[T]o be valid, an arbitration agreement must conform to the rules governing 

contracts, generally .... [T]he subject Arbitration Agreement must have (1) competent 

parties; (2) legal subject matter; (3) valuable consideration; and (4) mutual assent.. .. 

Absent anyone of these elements, the Arbitration Agreement is invalid." State ex 

reI. U-Haul Co. ofW Virginia v. Zakaib, 232 W. Va. 432,439, 752 S.E.2d 586, 593 

(2013) citing State ex reI. AMFM, LLCv. King, 230 W.Va. 471740 S.E.2d 66 (2013). 
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It is well established that the burden to prove the existence of a contract falls 

on the the party attempting to enforce the alleged contract.3 In the case at bar, the 

Circuit Court acknowledged its duty to determine the existence of an enforceable 

agreement to arbitrate, and subsequently found that no contract existed Ms. Fuller 

and Petitioners. "There was no evidence presented that shows the Plaintiff agreed to 

3 See, e.g., Mendez v. Puerto Rican Int'l Companies, Inc., 553 F.3d 709 (3d Cir. 2009) 
(denying employer's motion to stay action pending arbitration as to forty-one employee plaintiffs 
when employer failed to produce evidence they had agreed to arbitration); Gelow v. Cent. Pac. 
Mortg. Corp., 560 F. Supp. 2d 972, 978 (E.D. Cal. 2008) ("The party seeking to enforce an 
arbitration agreement bears the burden of showing that the agreement exists and that its tenns bind 
the other party."); Spaces, Inc. v. RPC Softvvare, Inc., 2007 WL 675505 (D. Kan. Mar. 1, 2007) 
(party seeking to compel arbitration "bears the initial summary-judgment-like burden of 
establishing that it is entitled to arbitration"; competing affidavits on issue of whether parties 
agreed to arbitration created a genuine issue of material fact) (emphasis added); Newman v. 

Hooters of Am., Inc., 2006 WL 1793541, at *2 (M.D. Fla. June 28, 2006) ("Under Defendant's 
reasoning, ifPlaintiffbegan working, then she must have executed an Arbitration Agreement. This 
Court will not rely on 'if, then' scenarios and reverse factual inferences to establish the 
existence of a contract.") (emphasis added); Michelle's Diamond v. Remington Fin. Grp., 2008 
WL 4951032, at *6 (Cal. Ct. App. Nov. 20, 2008) ("[D]efendants have failed to meet their 
burden of demonstrating the existence of an enforceable arbitration agreement. 
Consequently, plaintiffs' burden to establish a defense to arbitration did not arise.") 
(emphasis added); Siopes v. Kaiser Found. Health Plan, Inc., 312 P.3d 869,881 (Haw. 2013) 
("The burden was on Kaiser, as the party moving to compel arbitration, to demonstrate that 
Michael mutually assented to the arbitration agreement."); NCO Portfolio Mgmt. Inc. v. Gougisha, 
985 So. 2d 731 (La. Ct. App. 2008) (denying petition to confinn arbitration awards against alleged 
debtors on grounds that unsigned, generic, "barely legible" copies of arbitration agreements 
without any supporting documents tying them to specific consumers were insufficient to prove 
existence of agreement to arbitrate); Frankel v. CiticOJp Ins. Services, Inc., 913 N.Y.S.2d 254 
(App. Div. 201 0) (denying motion to compel arbitration when credit card issuer "failed to 
demonstrate that the parties agreed to arbitration because the evidence was insufficient to 
establish" that creditor had mailed the arbitration clause to plaintiff) (emphasis added); In re 
Advance EMS Services, Inc., 2009 WL 401620, at *3 (Tex. App. Feb. 12,2009) (employer who 
submitted unsigned, undated copy of arbitration policy, without direct evidence that employee had 
acknowledged receipt of policy, "has not carried its burden to show the existence of a valid 
arbitration agreement") (emphasis added). See also Guidotti v. Legal Helpers Debt Resolution, 
L.L. c., 716 F.3d 764 (3d Cir. 2013) (When a party opposing arbitration comes forth with reliable 
evidence that she did not intend to be bound by arbitration agreement, court must decide motion 
to compel arbitration under summary judgment standard). 
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the terms of this contract." App at 93. "Because the law of contract formation in 

West Virginia is what governs, the Court FINDS and CONLCUDES [sic] that there 

was no agreement by the Plaintiff to arbitrate." App. at 94. 

Petitioners assign no error to this finding, and any discussion related to the 

terms of the purported contract is therefore purely academic. This Court need not 

undertake the same analysis because Petitioners without a contract, there is no 

controversy as to the alleged terms therein. 

1. Petitioners Attempts to Prove the Existence of a valid and 
Enforceable Contract were entirely Insufficient as a Matter of Law 

As previously addressed, the burden to prove the existence of a contract lies 

solely with the party seeking to enforce the contract and a summary judgment 

standard is applied. Petitioners failed to carry that burden. 

In support of their Motion to Compel, Petitioners proffered two (2) affidavits 

of their employees: Ron whyte, employed by Petitioner Certegy Check Services, 

Inc.; and Ann Akins, employed by Complete Payment Recovery Services, Inc. App. 

at 38-48 and 49-51. Rule 56( e) dictates the essential elements of what an affidavit 

must contain to be considered by a Court on a Summary Judgment Motion: 

(e) Form of Affidavits; Further Testimony; Defense Required. 
Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is competent to 
testify to the matters stated therein. Sworn or certified copies of all 
papers or parts thereof referred to in an affidavit shall be attached 
thereto or served therewith. 
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W. Va. R. Civ. P. 56. Because neither of Petitioners' affidavits come from an 

individual physically present for the transaction at issue, as opposed to Respondent, 

Petitioners' testimony is necessarily limited to the documents. Petitioners' witnesses 

could not have any personal knowledge of a transaction for which they were not 

present. Petitioner's counsel admitted as much at the hearing, arguing to Judge Wills 

that "first of all when you urn, submit affidavits at this stage, the business affidavits, 

they don't have to be related on a personal knowledge." App. at 100 (emphasis 

added). Such a claim is nonsense, and unsupported by any rule or law. 

A. The Affidavit of Ron Whyte is Deficient 

Mr. Ron Whyte claims to be a resident of Florida and a General Manager for 

Petitioner Certegy. App at 38. He swears that the testimony given is based on his 

personal knowledge "gained through years of experience" working with Certegy and 

Global Payments. App. at 38. He begins his testimony by speaking about interactions 

between those two entities, and Respondent takes no issue with that limited 

testimony. 

However, Mr. Whyte goes on to testify about the check cashing transaction at 

issue, which took place at the Luxor in Las Vegas, Nevada. In providing that 

testimony, Whyte fails to address how he gained any personal knowledge about that 

transaction. He does not claim to have ever met the Respondent. He does not claim 

to have been present in the Luxor for the transaction at issue. Nonetheless, Mr. 

Page 13 of32 



Whyte testifies that Respondent committed a series of affirmative acts, including 

filling out paperwork without explaining how he come to possess such knowledge.4 

To accept the claim in Mr. Whyte's affidavit as truthful is to presume that he is 

clairvoyant. 

In addition to requiring personal knowledge which sets forth facts as would 

be admissible in evidence, Rule 56( e) also requires that sworn or certified copies of 

all documents referenced or relied upon in the affidavit "Shall be attached." 

However, Whyte attached no documents to explain how he gained the knowledge of 

Ms. Fuller's actions in Las Vegas. He fails to identify how the documents which 

fraudulently bear Ms. Fuller's personal information were created, how they were 

kept in the ordinary course of business, or where the documents are kept. Whyte fails 

to identify or attach any policies or procedures relevant to document creation or 

retention. Whyte's testimony is inadmissible hearsay that is contradicted entirely by 

the only person identified in the litigation who has personal knowledge of the 

transaction at issue: Janice Fuller. 

Whyte also fails to identify what happened to Janice Fuller's money. 

Respondent wrote the checks at issue on her personal credit card which subsequently 

4 These documents are the same as those which fraudulently bear the Respondent's 
information and which she testifies in her affidavit as having never seen prior to this litigation. 
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processed the checks, and charged her account. App. at 1-2. Respondent paid her 

bills, yet Petitioners demanded a second payment months later. 

B. The Affidavit of Ann Akins is Likewise Deficient 

Ms. Ann Akins claims to be a resident of Alabama and the President of 

Petitioner Complete Payment Recovery Services, Inc. App. at 49. Like Mr. Whyte, 

Ms. Akins swears that the testimony given is based on personal knowledge "gained 

through years of experience" working with Certegy and Global Payments. Id. She 

goes on to testify about interactions between those two entities. 

There's nothing wrong with this affiant testifying about her company's day

to-day business relations. Deficiencies arise when Ms. Akins claims to have personal 

knowledge of a transaction for which she was not present. She testifies that 

Respondent "signed up for the VIP program by filling out two VIP Preferred Check 

Cashing Enrollment Forms." But, Akins fails to state how she came to possess that 

"personal knowledge," and, most importantly, she fails to attach any documents to 

the affidavit as specifically required under Rule 56( e). 

Like Mr. Whyte, we must assume Ms. Akins is capable of some level of 

clairvoyance if she is to be believed given her failure to support her testimony with 

any documents or information that may otherwise explain how she came to possess 

knowledge of a Nevada transaction from her home in Alabama. Akins also accuses 

the Respondent of failing to pay her just debts without attaching any records. App. 
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at 51. Without supporting documents or information, these statements are 

inadmissible hearsay. As stated by Ms. Fuller in her Complaint, her credit card 

company processed the checks and she paid off her credit card. App. at 1-2. Perhaps 

Akins fails to attach the documents referenced because just like the alleged 

agreement to arbitrate: they don't exist. 

So, of the four fundamental requirements under Rule 56( e), that affidavits 

shall 1) be made on personal knowledge, 2) present facts that would be admissible 

in evidence, 3) affirmatively showing that the affiant is competent to testifo to the 

matters stated therein, and that 4) Sworn or certified copies of all documents referred 

to shall be attached thereto; the Akins affidavit complies with none. Because failed 

to comply with Rule 56( e), her affidavit constitutes inadmissible testimony which 

the Circuit Court could not consider in ruling on Petitioners' Motion to Compel. 

Therefore, the Circuit Court was correct in making its uncontested core ruling 

that "[t]here was no evidence presented that shows the Plaintiff agreed to the terms 

of this contract." 

2. Respondent Denies Agreeing to Arbitrate 

In response to Petitioners' Motion to Compel, Respondent filed an affidavit 

pursuant to Rule 56. As the only individual identified herein present for the 

transaction, Janice Fuller is unique in having has personal, first-hand knowledge of 

the facts and circumstances surrounding the transaction. Ms. Fuller's affidavit leaves 
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no doubt that she was never presented any of the tenus contained in the alleged 

arbitration agreement proffered by Petitioners.s App. at 76-77. Therefore, applying 

a summary judgment standard which necessarily grants all inferences to the non-

moving party, the circuit court had sufficient reasoning to deny Petitioner's Motion 

to Compel. 

Ms. Fuller agreed that she cashed checks at the Luxor hotel and testified that 

she signed an electronic credit card tenuinal when cashing those checks. But, Ms. 

Fuller denies filling out any fonus or being provided any of the fonus or documents 

containing infonuation which Petitioners now claim direct her claims to binding 

arbitration. Id. 

Given these facts, the only rational conclusion is that she never agreed to the 

tenus ofthe agreement as they were never presented to her. Petitioners fail to identify 

how the documents were created, or who created them. It appears that some yet 

unidentified person copied Ms. Fuller's electronic signature, which she provided on 

a credit card tenuinal when cashing her checks, to create a document after the fact. 

The purported documents was therefore created after the transaction at issue which 

5 Janice Fuller's affidavit leaves no doubt that she did not fill out the forms which contain 
the alleged arbitration agreement. She only signed an electronic credit card terminal, and she did 
not fill out any paper form or fonns. The handwriting on the forms proffered by Petitioners does 
not belong to Janice Fuller. App. at 76-77. She was never provided any of the documents that 
Petitioners claim as binding arbitration agreements. Id. 
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Petitioners now claim requires the Respondent to waive her seventh amendment 

right to a trial by jury.6 

It is not as if the Respondent simply forgot what she agreed to. Instead, she 

was never provided a copy of the alleged agreement and she never filled out any 

forms. Because a party cannot agree to terms which were never provided or 

disclosed, Respondent's affidavit by itself is more than sufficient for the court to 

conclude no contract exists, as the Court did here. 

3. The Critical Issue is Notice 

The burden of proof that Petitioner carries, as the party seeking to enforce a 

contract, is not so great as to render the burden insurmountable. All that Petitioners 

had to do was prove that Janice Fuller was given notice of the terms to which she 

was allegedly agreeing. Petitioners failed to make the requisite prof because Ms. 

Fuller was never provided with the terms of the purported agreement. 

This is a fundamental element of contract law. "The fundamentals of a legal 

'contract' are competent parties, legal subject-matter, valuable consideration, and 

mutual assent. There can be no contract, if there is one of these essential elements 

upon which the minds of the parties are not in agreement." Virginian Exp. Coal Co. 

at 262, 254 (emphasis added). This fundamental requirement underpins any contract 

6 Petitioner's counsel argued there was nothing wrong with this because Respondent "admitted it was the 
signature of the Plaintiff."' App. at 100. Such a theory, that a party could create a contract after the fact with terms 
never disclosed to the consumer, is nonsense and completely ignores the fundamental requirement of any contract: 
mutual assent. 
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analyses and can be essentially boiled down to a notice requirement. Did the parties 

have notice, or, did the parties know what they were agreeing to? 

This question is asked and answered in the U-haul case, supra, where the 

Court found that, essentially, a consumer must be given notice of the terms to which 

they are agreeing. If that term is an arbitration provision contained in another 

document, then the consumer is entitled to clear notice of that provision and notice 

of where it is located. A "general reference" is insufficient. U-Haul at 598, 444. 

In the case at bar, this Court can rest assured that there was no agreement to 

arbitrate presented at any time to the Respondent. The only witness identified in this 

litigation present for the transaction has already testified as much. The Circuit Court 

made a factual finding consistent with the evidence and the Rules of Civil Procedure, 

and found that there wasn't any evidence presented to show that these parties entered 

into any contract, much less any arbitration clause contained therein. 

D. THE AGREEMENT PROFFERED BY PETITIONERS IS PROCEDURALLY AND 

SUBSTANTIVELY UNCONSCIONABLE 

All three (3) of Petitioners' assignments of error address the trial court's 

purely academic discussion of the unconscionability of the terms in the purported 

agreement. Again, whether the terms of the agreement are unconscionable or not is 

entirely irrelevant because the Circuit Court found that there was no contract. App. 

at 93-94. Because the Petitioners do not assign any error to that finding, that issue is 

waived on appeal. This Court need not engage in the same academic analysis as the 
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Circuit Court. However, out of an abundance of caution, Respondent addresses 

Petitioners' assignments of error as follows. 

First, the Circuit Court did not commit error "in holding that the Arbitration 

Provision was unconscionable without specifically finding substantive 

unconscionability." Petition at l. The Circuit Court's summary conclusion that the 

purported terms of the agreement are unconscionable is supported by the record as 

discussed more fully, infra. 

Second, the Circuit Court did not err "in holding that the Arbitration Provision 

was procedurally unconscionable." Id. The purported agreement was never provided 

to the Respondent and there's no procedure that can remedy that fact. Further, it's 

clear that even if it had been provided, Respondent would not have had the authority 

to alter or amend the agreement, or to opt out of any provisions therein, rendering 

the purported agreement a contract of adhesion. Therefore, procedural 

unconscionability exists as to the purported agreement. 

Third, the Circuit Court did not err "in holding that the Arbitration Provision 

was substantively unconscionable, to the extent it reached such a holding." Again, 

because the Circuit Court made a finding that Petitioners failed to prove the existence 

of a contract, the Petitioners' arguments as to unconscionability have no bearing on 

the final outcome of their Motion. Nonetheless, there is ample evidence in the record 
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that the purported tenns of the agreement are extreme in their degree of substantive 

unconscionability. 

1. Applicable Law 

Respondent substantially agrees with Petitioners' recitation of the statement 

of law contained in the first full paragraph of subsection V(B)(1) of Petitioners' 

brief. Petition at 8. As stated therein, "[t]he burden of proving that a contract tenn is 

unconscionable falls on the party attacking the contract. .. To find unconscionability 

as a whole, the contract must be both procedurally and substantively 

unconscionable" to some degree, but they need not be substantively and procedurally 

unconscionable to the same degree. 

Recently, the 4th Circuit tackled this exact Issue of whether a contested 

arbitration clause was unconscionable under the laws of West Virginia. The Circuit 

court stated fully and succinctly the current state of relevant law: 

Under West Virginia law, a contract provision that is unconscionable is 
unenforceable. "West Virginia's traditional unconscionability doctrine 
... requires a showing of both substantive unconscionability, or 
unfairness in the contract itself, and procedural unconscionability, or 
unfairness in the bargaining process." McFarland v. Wells Fargo Bank, 
NA., 810 F.3d 273, 277 (4th Cir. 2016) (citing Brown v. Genesis 
Healthcare Corp., 229 W.Va. 382, 729 S.E.2d 217,221 (2012)). "To 
be unenforceable, a contract tenn must - at least in some small measure 
- be both procedurally and substantively unconscionable." *276 Dan 
Ryan Builders, Inc. v. Nelson, 230 W.Va. 281, 737 S.E.2d 550, 558 
(2012) (internal quotation marks omitted). "However, both need not be 
present to the same degree. Courts should apply a 'sliding scale' in 
making this detennination: the more substantively oppressive the 
contract tenn, the less evidence of procedural unconscionability is 
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required to come to the conclusion that the clause IS 

unenforceable." State ex reI. Richmond Am. Homes of W Va., Inc. v. 
Sanders, 228 W.Va. 125,717 S.E.2d 909, 920 (2011). 

"[A] determination of unconscionability must focus on the relative 
positions of the parties, the adequacy of the bargaining position, the 
meaningful alternatives available to the plaintiff, and the existence of 
unfair terms in the contract." Quicken Loans, Inc. v. Brown, 230 W.Va. 
306, 737 S.E.2d 640, 657 (2012) (internal quotation marks omitted). 
The foundation for a claim of unconscionability is "gross inadequacy 
in bargaining power combined with terms unreasonably favorable to 
the stronger party." State ex reI. AT&T Mobility, LLC v. Wilson, 226 
W.Va. 572, 703 S.E.2d 543, 549 (2010) (internal quotation marks 
omitted). "Unconscionability has generally been recognized to include 
an absence of meaningful choice on the part of one of the parties 
together with contract terms which are unreasonably favorable to the 
other party." Brown, 729 S.E.2d at 226. 

If a court finds that a contract provision is unconscionable, it "may 
refuse to enforce the contract, enforce the remainder of the contract 
without the unconscionable clause, or limit the application of any 
unconscionable clause to avoid any unconscionable result." Richmond 
Am. Homes, 717 S.E.2d at 920. However, a party's offer to waive 
certain limitations in arbitration provisions should be rejected because 
one party cannot unilaterally alter the terms of a contract after it is 
formed and courts are not authorized to remake a contract. State ex reI. 
Dunlap v. Berger, 211 W.Va. 549, 567 S.E.2d 265,283-84 (2002) ("[A] 
court doing equity should not undertake to sanitize any aspect of the 
unconscionable contractual attempt."). 

Goodwin v. Branch Banking & Tr. Co., 699 F. App'x 274,275-76 (4th Cir. 

2017). Relying on this analysis, the Fourth Circuit then upheld the District Court's 

finding that BB&T's arbitration provision was both procedurally and substantively 

unconscionable, and therefore unenforceable. 

The District Court, Judge Berger presiding, found that BB&T's arbitration 

provision was both procedurally and substantively unconscionable. In finding the 
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agreement procedurally unconscionable, the court relied the fact that the agreement 

was a contract of adhesion, that consumers did not have the right to alter any terms 

of the agreement or to opt-out of the arbitration provision, and that the agreement 

was signed in a "rushed environmenC' Such findings are more than sufficient to 

render any contract procedurally unconscionable, and the arbitration provision as a 

whole unconscionable if there is also a finding of substantive unconscionability: 

These factors alone would not render an otherwise commercially 
reasonable arbitration clause unenforceable. They do provide sufficient 
evidence of procedural unconscionability, however, to render a 
commercially unreasonable, and substantively unconscionable, 
arbitration clause unenforceable. 

Goodwin v. Branch Banking & Tr. Co., No. 5:16-CV-10501, 2017 WL 

960028, at *4 (S.D.W. Va. Mar. 10,2017), affd, 699 F. App'x 274 (4th Cir. 2017) 

(citing Nationstar Mortg., LLC v. West, 785 S.E.2d 634, 639 (W. Va. 2016), 

(emphasis in original)). 

The District Court then moved on to the question of whether the terms in the 

arbitration provision itself were so unfair as to render the contract itself unfair, and 

therefore substantively unconscionable. The district court, later upheld by the Fourth 

Circuit, made such a finding, concluding that "[t]he arbitration clause in the Loan 

Agreement heavily favors BB&T's interests and position over that of the borrower," 

thus rendering the arbitration provision substantively unconscionable. Goodwin v. 

Branch Banking (S.D.W.Va.) 2017 WL at *4. 
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In conclusion, the District court looked at all the terms as a whole, finding that 

together, they rendered the arbitration provision as a whole unconscionable: 

in view of the remaining terms and conditions, as well as the procedural 
inequities, the arbitration clause as a whole is so unconscionable that it 
cannot justly be enforced. Collectively, the terms are well beyond the 
reasonable expectations of an ordinary person. Thus, the Court finds 
that the Defendant's motion to compel arbitration should be denied. 

Id. at *5 (footnote omitted). 

In the case at bar, there is little doubt that the purported arbitration provision 

is both procedurally and substantively unconscionable. 

2. The Purported Agreement is Procedurally Unconscionable 

Procedurally, there was no bargaining process, so the "sliding scale" is at the 

extreme end of procedural unconscionability. See State ex reI. Richmond Am. Homes 

ofW Va., Inc. v. Sanders, supra. Janice Fuller was never shown the document or the 

terms that Petitioners now claim she agreed to. App. at 76-77. She was never 

informed that she was agreeing to arbitration of any kind and Petitioners failed to 

demonstrate what was presented to Janice Fuller at the time of the transaction or how 

such information was allegedly presented. Therefore, the Circuit Court found that 

"[t]here was no evidence presented that shows the Plaintiff agreed to the terms of 

this contract," and that "[b]ecause the law of contract formation in West Virginia is 

what governs, the Court FINDS and CONLCUDES [sic] that there was no 

agreement by the Plaintiff to arbitrate." App. at 93-94. 
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Even if Petitioners had presented the terms of the purported agreement to Ms. 

Fuller, the agreement is nonetheless procedurally unconscionable. It is a contract of 

adhesion. Petitioners put forth no evidence to suggest that Janice Fuller was able to 

negotiate any of the terms within the agreement, or to opt-out of the arbitration 

provision. Simply using a contract of adhesion is often the starting point in finding 

procedural unconscionability. See State ex reI. Richmond Am. Homes ofW Virginia, 

Inc. v. Sanders, at 137, 921. 

Therefore, the "sliding scale" would tip in favor of a finding of procedural 

unconscionability even if the Petitioners had proven the existence of an agreement, 

which they failed to do. 

3. The Purported Agreement is Substantively Unconscionable. 

Once a finding is made that some level of procedural unconscionability exists 

in a purported agreement, the "sliding scale" need only show some substantive 

unconscionability to render the agreement as a whole unconscionable. See Sanders 

at 136, 920. The scale in this case is extreme on the substantive end of 

unconscionability. 

First, the purported agreement requires the consumer to waive her rights under 

West Virginia law, contrary to statute; and unfairly dictates that Florida law applies, 

forcing the consumer to retain counsel licensed in Florida. Further, the purported 

agreement attempts to force a consumer into commercial arbitration with fees 
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designed with commercial litigants in mind that are multiple times greater than those 

required for the filing of a consumer claim under the consumer arbitration rules. "If 

an agreement to arbitrate imposes high costs that might deter a litigant from pursuing 

a claim, a trial court may consider those costs in assessing whether the agreement is 

substantively unconscionable." Sanders, at 137, 92l. 

Petitioners claim in their brief that the designation of the commercial rules are 

insignificant because AAA would hear this matter under the consumer rules 

regardless of the contract. Petition at 13. In so arguing, Petitioners are asking the 

court to enforce a contract that neither party ever agreed to. Such a theory asks the 

tribunal to enforce a contract that never existed which is entirely contrary to the 

Supreme Court's interpretations of the Federal Arbitration Act. See United 

Steelworkers of Am. 363 U.S. at 582,80 S. Ct. at 1353 ("[AJrbitration is a matter of 

contract and a party cannot be required to submit to arbitration any dispute which he 

has not agreed so to submit."). 

The central analysis on substantive unconscionability focuses on fairness to 

the consumer: "Substantive unconscionability involves unfairness in the contract 

itself and whether a contract term is one-sided and will have an overly harsh effect 

on the disadvantaged party." Syllabus Point 19, Brown v. Genesis Healthcare Corp., 

228 W.Va. 646, 724 S.E.2d 250 (2011) (Overruled in part on other grounds by 

Marmet Health Care Center, Inc. v. Brown, 132 S.Ct. 1201,182 L.Ed.2d 42 (2012) 
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(per curiam); State ex ref. Ocwen Loan Servicing, LLC v. Webster, 232 W. Va. 341, 

358, 752 S.E.2d 372, 389 n.7 (2013). "The factors to be weighed in assessing 

substantive unconscionability vary with the content of the agreement." Ocwen v. 

Webster at 357, 388 (Citing Brown v. Genesis (2011)). Generally, courts should 

consider the commercial reasonableness of the contract terms, the purpose and effect 

of the terms, the allocation of the risks between the parties, and public policy 

concerns .. " Ocwen v. Webster at 358, 389. The arbitration provision at issue here 

is replete with substantively unconscionable terms. 

A. Forcing a Consumer to Comply with the Commercial Rules is Entirely 
Unfair 

The agreement requires the consumer to submit to rules designed solely for 

"for business-to-business (B2B) claims." https:llwww.adLorgICommercia1. 7 The 

areas of expertise which this forum advertises have no relationship to the claims 

asserted herein by Respondent. Instead, they include such areas as Biotech, the 

energy industry, Olympic disputes, healthcare provider disputes between payors and 

providers, intellectual property and licensing, and shareholder disputes. Id. 

In this case, the consumer cashed two checks, honored those checks, and was 

subjected to fraudulent debt collection despite her payment. Nowhere in the AAA's 

7 As of March 20, 2018 
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commercial practice area does the forum claim to be an adequate forum for consumer 

disputes such as this. 

The AAA's commercial rules are not constructed to adequately cater to 

consumer disputes. The commercial rules are set up solely to cater to business v. 

business disputes, and this reality is memorialized in the fees charged to the parties. 

Compared to the AAA's consumer arbitration rules, the commercial rules are so 

daunting as to rise to the level of unconscionable: 

Commercial Rules8 Consumer Rules9 

Consumer pays an initial fee of at least Consumer pays $200 
$750 

Arbitrator cost is undetermined, The Consumer pays nothing for the 
and the parties must split equally the arbitrator 
cost. 

At the conclusion of the There are no final fees 
arbitration, each party must pay a "final 
fee" of at least $800 

The amount of fees (which can be The fees are fixed 
as high as $12,500 for merely a "final 
fee") are determined based on the 
alleged size of the parties' claims 
Fees are based on the size of the claim The size of the claim or counterclaim 
or counterclaim has no effect on fees. 

Other courts have found that applying the commercial rules to a consumer 

dispute is so costly to the consumer as to render agreement unconscionable. See 

Daughterty v. Encana Oil & Gas, Inc., 2011 U.S. Dist. LEXIS 76802 (D. Colo. July 

s https://www.adr.org/sites/default/files/commercial arbitration fee schedule. pdf. ("Commercial Rules") 
As of March 20,2018. 

9 https://www.adr.org/sites/defauit/files/Consumer Fee Schedule.pdf. ("Consumer Rules") As of March 20, 
2018. 
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15, 2011) (provision specifying commercial rules is unenforceable, because 

plaintiffs have demonstrated that they cannot afford forum costs); See also Popovich 

v. McDonald's Corp., 189 F. Supp. 2d 772, 778 (N.D. Ill. 2002) (finding that the 

potential costs of arbitration under the commercial rules are likely to be staggering 

and are therefore unconscionable); Dunham v. Envtl. Chern. Corp., 2006 WL 

2374703 (N.D. Cal. Aug. 16, 2006) ("The Commercial Rules would require [the 

employee] to pay half of the arbitrator's expenses, a fee not usually associated with 

litigation. As such, the cost-sharing provision of the Chemical Rules is clearly 

unconscionable .... "); Arnold v. Go Ids tar Fin. Sys., Inc., 2002 WL 1941546, at * 11 

(N.D. Ill. Aug. 22, 2002) (after extensive analysis of fees under AAA's Commercial 

Rules, the court states that "plaintiffs have shown a genuine likelihood that they 

would incur prohibitive costs in arbitration"); Mendez v. Palm Harbor Homes, Inc., 

45 P.3d 594,607 (Wash. Ct. App. 2002) ("[W]e conclude that Mr. Mendez has made 

a sufficient showing that the anticipated filing and administrative costs of AAA 

arbitration would be prohibitively high. The costs have the practical effect of 

preventing Mr. Mendez from pursuing his statutory claims."). 

Should this court choose to analyze the terms of the purported agreement, 

despite Petitioners' waiver of any error associated with the Circuit Court's finding 

Petitioners failed to prove the existence of a contract, this Court should find that the 
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application of commercial rules by itself is adequate for a finding of substantive 

unconscionabili ty. 

B. Forcing the Consumer to Subject Herself to Florida Law is Likewise 
Entirely Unfair 

Petitioners' purported agreement also seeks to apply the laws of the state of 

Florida, despite the fact that Ms. Fuller is a West Virginia resident received harassing 

debt collection activity while living in West Virginia for a transaction which took 

place in Nevada. There is absolutely no relationship with Florida that would ever 

justify the application of Florida law to this fact pattern. A consumer may not waive 

or agree to forego rights or benefits under the WVCCP A. W. Va. Code § 46A-l-

107. Here, a Ms. Fuller cashed checks in Nevada. Being hailed into Florida, 

especially when the consumer was never provided the terms of the purported 

agreement at issue, is entirely unforeseeable and unfair to the consumer. 

Petitioners' attempts to strip Respondent of her state law rights is 

substantively unconscionable and unfair to Ms. Fuller. Such a requirement would 

require the Respondent to abandon her current claims because her counsel is not 

licensed to practice law in the state of Florida and therefore cannot practice Florida 

law. So, in addition to the extreme expenses Respondent would be subject to pay 

under the commercial Rules, Respondent would then have the additional cost, time, 

and expense, not to mention the potential for extended travel, required to retain 

competent Florida consumer counsel. 
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Such a requirement is entirely unfair to the consumer and substantially favors 

Petitioners over the Respondent. Combined with the substantial fees Respondent 

would have to pay under the commercial arbitration rules, these terms render the 

purported agreement substantively unconscionable. 

v. CONCLUSION 

The Circuit Court correctly found that "[t]here was no evidence presented that 

shows the Plaintiff agreed to the terms of this contract" and that "there was no 

agreement by the Plaintiff to arbitrate." The Petitioners have not assigned any error 

to that conclusion. As demonstrated herein, the Circuit Court's conclusion is wholly 

supported by the lack of evidence proffered by Petitioners. Therefore, because there 

was no agreement to arbitrate, the terms of the purported agreement are irrelevant. 

Furthermore, to the extent the Circuit Court analyzed the terms of the 

purported agreement, the Circuit Court's conclusion that the terms were 

unconscionable is supported by the record. By proffering a contract of adhesion that 

was never provided to the Respondent, Petitioners rendered the agreement 

procedurally unconscionable. Additionally, by requiring that Respondent 1) waive 

the rights and protections afforded her under West Virginia law, 2) retain Florida 

counsel, and 3) pay astronomical fees under commercial arbitration rules designed 

for corporate litigants, Petitioners rendered the purported agreement substantively 

unconscionable as well. Because the purported agreement is both substantively and 
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procedurally unconscionable, the purported agreement IS therefore rendered 

unenforceable. 

For the reasons stated herein, Respondent humbly requests this Court affirm 

the decision of the Circuit court and remand this matter for further proceedings on 

Respondent's claims. 

Dated: March 23,2018 

Respectfully Submitted, 

Janice Fuller, 
By Counsel 

~~ 
Steven R. Broadwater, Jr. 
Ralph C. Young 
Christopher B. Frost 
Hamilton, Burgess, Young & Pollard, 

PLLC 
P.O. Box 959 
Fayetteville, W.Va. 25840 
Phone: (304) 574-2727 
Fax: (304) 574-3709 
s broadwater@hamiltonburgess.com 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 17-0972 
(Mercer County Case No. 17-c-147) 

CERTEGY CHECK SERVICES, Inc. and 
COMPLETE PAYMENTS RECOVERY SERVICES, INC., 

Defendants Below, Petitioners, 

v. 

JANICE FULLER, 
Plaintiff Below, Respondent. 

CERTIFICATE OF SERVICE 

I, Steven R. Broadwater, Jr., counsel for Respondent, do hereby certify that 

service of the "Brief of Respondent Janice Fuller" was made upon the parties listed 

below by mailing a true and exact copy thereof to: 

John C. Lynch (WV Bar No. 6627) 
Jonathan M. Kenney (WV Bar No. 12458) 

TROUTMANSANDERSLLP 
222 Central Park A venue, Suite 2000 

Virginia Beach, Virginia 23462 

in a properly stamped and addressed envelope, postage prepaid, and deposited 

in the United States mail this 23
n1 

day of Ma~~ L 
Steven R. Broadwater Jr 
WVSB ID # 11355 


