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ST A TEMENT OF THE CASE 

In December, 2013, Skaff Family Limited Partnership ("Skaff') 'filed suit alleging that 

Petitioner Tri-State Pipeline, Inc. breached its contract with Skaff and was negligent in 

conducting excavation and earth work and in construction of utility lines at the Rockcrest Point 

Subdivision in South Charleston, West Virginia, during 2011 and 2012, allegedly resulting in 

more than $300,000 in damages. See A.R. 2-3,29-30. The crux of the allegations by Skaffwere 

that Petitioner was negligent and breached its contract by trespassing on and dumping fill dirt on 

adjacent property owned by Ridgewood Pool, which allegedly caused a landslide in May, 2013, 

on Ridgewood Pool's property. Id. See also A.R. 26-28,44-47. Skaff compensated Ridgewood 

Pool for the damage caused to its property and then filed a claim against Petitioner to recover 

those costs. See A.R. 45 at ~ 5. See also A.R. at 29-30, 44-47. In March, 2014, Petitioner filed 

a third-party claim against Steorts Homebuilders alleging that Petitioner "consistently and 

repeatedly followed the plans, directions and supervision of Jason Steorts, as agent and owner of 

Steorts Homebuilders and acting as agent and middle man for Skaff' throughout the project 

and that, accordingly, Steorts Homebuilders was liable for the damages that Skaff claimed 

against Petitioner. See A.R. 45 at ~ 5 (emphasis added). 

The dispute between Skaff and Petitioner was submitted to binding arbitration in 

November, 2014, with the subjects of the arbitration being the negligence and breach of contract 

claims that Skaff asserted against Petitioner with regard to the dumping of fill dirt on the pool 

property. See A.R. 102. On November 17, 2014, the Arbitrator issued his decision on the 

matters before him, among which were matters concerning amounts paid by Skaff to resolve 

Ridgewood Pool's claim that dirt was placed on its property, resulting in a property slip. See 

A.R. 102-116. The arbitration proceeding included claims for both breach of contract and 
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negligence against Petitioner. See A.R. 104. In regard to the negligenc~ claim, the Arbitrator 

noted: 
I 

In my opinion, there is ample evidence that both parties contributed to this slip 
remediation expense by their conduct. In the first instance, Skaff was inattentive 
to its own project as it claims to have had no one present when the fill was placed 
on the Ridgewood Pool property. It is clear that [Jason] Steorts was acting as the 
agent of Skaff as he conducted the bid process and served as the intermediary in 
terms of communications between Tri-State and Skaff. ... It does not appear 
from the plans, maps and written documents that adequate provision was initially 
made for this excess debris, or if it was, at least, it was not communicated 
adequately by Skaff to Tri-State. Tri-State clearly placed the fill material on the 
Ridgewood Pool property, did not consult the map, and did not obtain a change 
order. It is also questionable whether Tri-State performed its work in a non
negligent fashion in the actual placing of the fill. Therefore, I CONCLUDE that 
both parties were negligent in permitting the fill to be placed upon the Ridgewood 
Pool property, and in causing the slip and the attendant remediation damages to 
occur. 

See A.R. at 113-114. As a result of these findings, "both parties substantially contributed to this 

slip remediation expense, and whether there is a recovery under the negligence theory with 

application of comparative negligence, or the breach of Contract thereon with some aspect of 

failure to properly mitigate, I believe that Skaff should recover only a portion of its claim for the 

slip repair." See A.R. 115. 

On March 30, 2015, the Circuit Court entered a dismissal order dismissing, with 

prejudice, all of Skaff's claims against Petitioner. See A.R. 40-41. 

On July 11, 2016, Petitioner filed a Second Amended Third-Party Complaint, adding 

claims against Jason Steorts, individually, and alleging that Respondents are responsible for the 

damages that the arbitrator found were caused by Petitioner. See A.R. at 58-60. The Second 

Amended Third-Party Complaint asserts, again: 

Tri-State consistently and repeatedly followed the plans, directions and 
supervision of Jason Steorts, individually and/or acting on behalf of Steorts 
Homebuilders, and acting as agent and middle man for Skaff, throughout the 
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Rockcrest Point project, Tri-State and Skaff consistently 
communicated with each other through Jason Steorts. 

i , 

I and 
i 

repeatedly 

A.R. 59 at ~ 4 (emphasis added). The crux of the claim against Respondents, as stated in the 

Second Amended Third-Party Complaint, is set forth in paragraph 6 of that document: Petitioner 

was "specifically directed to trespass and dump fill dirt only the pool property by Jason Steorts, 

and thus [Respondents] are responsible for such damages caused by the trespass of Tri-State." 

See A.R. 59 at ~ 6. In answers to those allegations, Respondents both assert defenses relating to 

the arbitrator's finding of Petitioner's fault and the conclusive finding of the arbitrator that Jason 

Steorts was acting as agent of Skaff. See. e.g., A.R. 65; A.R. 74; A.R. 59 at ~~ 4,6. 

Following the arbitration and dismissal of claims against it, Petitioner began litigation of 

its claims against Respondents, which existed by virtue of third-party claims, first filed against 

Steorts Homebuilders and then later amended to include claims against Jason Steorts, 

individually. See A.R. 42-47; A.R. 62-68. 

Petitioner alleged throughout the underlying arbitration that Jason Steorts was an agent of 

Skaff and ultimately benefitted from the arbitrator's finding consistent with that position. See 

A.R. 45-46 at ~~ 4-8; A.R. 59-60 at ~~ 4-8; A.R. 123 (Petitioner's pre-arbitration submission 

stating that Jason Steorts was Skaffs general contractor and that "my client contends that he was 

instructed to put excess soil on that piece of property by Jason Steort [sic], acting on behalf of 

Skaff'); A.R. 109 (Arbitrator finding that: "Tri-State maintains that. .. b) it placed the fill on the 

Ridgewood Pool property at the direction of Skaff sagen!"); A.R. 110 (Arbitrator determined 

that: "Further, it seems uncontroverted that the agreement was prepared by Jason Steorts, who 

was acting as the agent of Skaff, such that Tri-State argues the contract should be construed 

against Skaff'); and, A.R. 113 (Arbitrator concluding that "[i]t is clear that Steorts was acting as 

the agent of Skaff'). By virtue of those arguments as raised in Petitioner's defenses during the 
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I 
course of the underlying arbitration, Petitioner was successful in reduc~ng the amount of the 

! 

arbitration award against it in favor of Skaff in the amount of approximately $126,000. See A.R. 

115. Now, through this action, Petitioner attempts to recover from Respondents the amounts that 

the arbitrator found to be attributable solely to Petitioner's own misconduct, and not to the 

misconduct of Skaff and its agent, Jason Steorts. See A.R. 60-61. See also Petitioner's Brief at 

9 (confirming that Petitioner is seeking the amounts the arbitrator ordered that it pay Skaff and 

not the amount reduced to account for Skaff - and Steorts - fault). 

SUMMARY OF ARGUMENT 

Even when the evidence is considered in the light most favorable to Tri-State/Petitioner, 

it is clear that there is no genuine issue of material fact and that Defendants/Respondents are 

entitled to judgment as a matter of law. In the Final Arbitration Order and Award, entered 

subsequent to the underlying arbitration hearing, during which the testimony of eight witnesses 

was heard, 56 exhibits were admitted and, having considered pre-hearing submissions by the 

parties and the argument of counsel, the arbitrator found in favor of Skaff, but reduced the award 

against Tri-State, specifically because he found that both parties were negligent and that Jason 

Steorts was acting as the agent of Skaff. Thus, the Circuit Court, in its Order Granting the 

Motions for Summary Judgment by the Third-Party Defendants, correctly determined that the 

claims by Third-Party Plaintiff, Tri-State, against the Steorts Third-Party Defendants, sought 

recovery that was duplicative of the recovery awarded in the underlying arbitration and that the 

claims were barred by res judicata and collateral estoppel. 
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I 

ST A TEMENT REGARDING ORAL ARGUMENT AND IDECISION 
I 

Respondents submit that oral argument is not necessary pursuant to West Virginia Rules 

of Appellate Procedure 18(a)(4). The facts and legal arguments are adequately presented in the 

parties' brief and the record on appeal, and the decisional process will not be significantly aided 

by oral argument. 

ARGUMENT 

I. ST ANDARD OF REVIEW 

It is well-settled that "[a] circuit court's entry of summary judgment is reviewed de 

novo." Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994), cited in Tolliver v. Kro2:er 

Co., 201 W. Va. 509,513,498 S.E.2d 702, 706 (1997). 

Under Rule 56(c) of the West Virginia Rules of Civil Procedure, "[a] motion for 

summary judgment should be granted only when it is clear that no genuine issue of fact to be 

tried and inquiry concerning the facts is not desirable to clarify the application of the law." Syl. 

Pt. 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W. Va. 160, 133 

S.E.2d 770 (1963). See also Syl. Pt. 1, Williams v. Precision Coil, Inc., 194 W. Va. 52,459 

S.E.2d 329 (1995). "Where the unresolved issues are primarily legal rather than factual, 

summary judgment is particularly appropriate." Payne v. Weston, 195 W. Va. 502, 506, 466 

S.E.2d 161, 165 (1995). 

II. THE CIRCUIT COURT CORRECTLY DETERMINED THAT TRI-STATE'S 
PURSUIT OF ITS THIRD-PARTY COMPLAINT SOUGHT RECOVERY THAT 
WAS DUPLICATIVE OF THE BENEFIT RECEIVED BY PETITIONER IN THE 
UNDERLYING ARBITRATION 

The Circuit Court correctly construed Petitioner's third-party claims against Respondents, 

which were litigated following the arbitration proceeding, as an effort to obtain a duplicative 

benefit. The arbitrator determined that Skaff's recovery against Petitioner should be reduced by 
i 
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the amount attributable to Skaffs - and its agent Jason Steorts' -- owl misconduct: thereby 
I ' 

resulting in a benefit of Petitioner of a reduced arbitration award. That reduction came as a result 

of the arbitrator's conclusion that Jason Steorts was acting as an agent of Skaff related to the 

matters in issue. 

A. Contrary to the Petitioner's Suggestion, the Arbitration Order Did Not 
Reduce the Award for any Basis other than the Fault of Skaff, by and 
through its Agent Jason Steorts. 

The Circuit Court correctly applied the Arbitration Order by concluding that Skaffs 

award should be reduced because of either comparative fault or failure to mitigate. Petitioner's 

brief suggests otherwise - that the reduction occurred whether or not Skaff was at fault. The 

pertinent language states that both parties - Skaff and Petitioner - "substantially contributed to 

this slip remediation expense," and, therefore, Skaffs recovery should be reduced due to its role 

in that expense - whether by operation of comparative fault or by operation of failure to mitigate. 

Petitioner asserts that the operative language - "whether there is a recovery under the negligence 

theory with the application of comparative negligence, or the breach of Contract thereon with 

some aspect of failure to properly mitigate" is not an expression by the arbitrator that the 

reduction in recovery is due to one or the other of those stated theories (i.e., whether based either 

on comparative fault or based on failure to mitigate), but rather that it is the finding whether 

those theories apply at all or not. In other words, Petitioner is reading a "regardless of' before 

the word "whether" that simply does not exist. 

Petitioner's reading of the arbitrator's language in that regard makes little sense when the 

entirety of the Arbitration Order is considered. 

Additionally, traditional rules of grammar suggest that the exclusion of the phrase "or 

not" from the end of the operative sentence (or, alternatively, "regardless of' prior to "whether") 
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is fatal to Petitioner's assertion. In that instance, the word "whether" is used to signify the 

existence of a choice between options. In other words, the phrase, beginning with "whether" and 

ending with mitigate" is an adverb clause, which signifies the condition under which the 

Arbitrator determined that the damage reduction should occur. The phrase "whether ... or" in 

that regard is a correlative conjunction. See. e.g., C. Glenn and L. Gray, The Hodges Harbrace 

Handbook (19th ed) at 277 (using the following phrase as an example of a correlative: "whether 

her goals include publicizing student and faculty research or increasing research funding, she 

always works to improve research facilities"). In the Hodges Harbrace Handbook example, the 

phrases separated by "or" provide the two examples of ways in which the subject works to 

improve research facilities. Similarly, here, the two defenses connected by "or" in the 

Arbitration Order are the two reasons why the Arbitrator determined that a reduction in the 

award was necessary. In essence, the Arbitrator recognized that there were two defenses to the 

damage claim - comparative fault and failure to mitigate - and no others, and that both defenses 

were based on the conduct of Jason Steorts in telling Petitioner to place the fill dirt on the 

Ridgewood Pool property. See A.R. 112-115. The "whether" phrase at issue simply indicates 

that the Arbitration Order reduces the award for the conduct of Skaff, suggesting that either of 

those bases would be sufficient to support the decision. 

B. The Duplicative Nature of Petitioner's claims against Respondents Rests not 
with Monetary Recovery, but Rather with Petitioners' Second Attempt to 
Seek a Benefit from Respondent for the Amount of its Own Responsibility 
when that Benefit was Previously Sought - and Obtained - by Means of a 
Finding of Fault on the Part of Skaff as a Result of Respondent's Agency 
Relationship with It. 

Petitioner's argument is that the Circuit Court erred in referring to the recovery sought 

against Respondents as "duplicative" of the Arbitration Award. While Petitioner did not actually 

recover any monies in the arbitration, it did receive a benefit in the amount awarded by means of 
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the reduction in Skaffs recovery for its own fault, to include the fault df its determined agent, 
! 

Jason Steorts. Petitioner is now seeking a "second bite at the apple" in re-litigating the agency 

issue in an attempt to obtain an even greater benefit than the arbitrator determined it was entitled 

to obtain by way of a set-off or reduction due to the defenses it raised at arbitration. The folly in 

Petitioner's argument is apparent in its argument. Petitioner acknowledges that it is seeking, in 

this action "only to recover from [Respondents] the damages awarded by the arbitrator for which 

Steorts is responsible." See Petitioner's Brief at 10. That amount, though, was already awarded 

to Petitioner in the form of the reduced award to account for Skaff s fault, which was actually the 

fault of Steorts attributed by the arbitrator to Skaff under principals of agency law. The amount 

the Arbitration Order required Petitioner to pay to Skaff is the amount that the Arbitrator 

determined was Petitioner's responsibility, after having already considered the role that 

Respondents played in the entire process and concluding that Jason Steorts was Skaffs agent for 

purposes of Respondents' connection to the project at issue and, therefore, "responsible" for 

Skaff s reduction in the award. The duplicative nature of Petitioner's claim against Respondents 

is not a double-recovery of money, but an attempt to have a second bite at the "whether Jason 

Steorts was Skaff s agent" apple and to recover an amount in addition to what the arbitrator 

determined was properly attributable to Jason Steorts' conduct. 

III. MUSGROVE v. HICKORY INN DOES NOT RENDER AN AGENT LIABLE FOR 
DAMAGES THAT ITS PRINCIPAL ALREADY PAID - IN THE FORM OF A 
REDUCED RECOVERY -- AS A RESULT OF THE AGENT'S FAULT 

The Circuit Court correctly distinguished Musgrove v. Hickory Inn, 168 W. Va. 65, 281 

S.E.2d 499 (1981) from the issues involved in this case. While an agent may be held liable for 

its own torts under Musgrave, the principal is also liable to the same extent as the agent. See 

Musgrove, 168 W. Va. at 68, 281 S.E.2d at 499 (noting that, in that regard, principal and agent 
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are treated as joint tortfeasors). Accordingly, where an established obligation to a third-party 
I 

resulting from the conduct of an agent is satisfied by the principal, the agent's obligation for that 

same amount is extinguished. Here, Skaff fully satisfied the obligation of its agent, Jason 

Steorts, by taking the "hit" on the award reduction that resulted from Jason Steorts' conduct. 

Accordingly, Petitioner cannot recover any monies from Jason Steorts. 

In Syllabus Point 3 of Musgrove, this Court held: 

An agent or employee can be held personally liable for his own torts against third 
parties and this personal liability is independent of his agency or employee 
relationship. Of course, if he is acting within the scope of his employment, then 
his principal or employer may also be held liable. 

See id. at Syl. Pt. 3. In this case, the Arbitration Award was based on the Arbitrator's clear 

finding that Jason Steorts was, at all pertinent times, the agent of Skaff, after that issue was fully 

litigated by Skaff and Petitioner, stating: "I find that Jason Steorts was the agent of Skaff in its 

dealings with Tri-State." See A.R. 107. See also A.R. 113. As a result of that finding, the 

amount that Skaff was entitled to recover in the arbitration was reduced to account for the actions 

or omissions of Skaffs determined agent, Jason Steorts. 

While an agent may be held liable for its own torts under Musgrave, the principal is also 

liable to the same extent as the agent. See Musgrove, 168 W. Va. at 68, 281 S.E.2d at 499. The 

two, in that regard, are treated as joint tortfeasors. See id. This Court has routinely held that the 

payment by one joint tortfeasor toward a joint obligation extinguishes the obligation of the other 

joint tortfeasor, to the extent of that payment. See. e.g., Bd. of Educ. v. Zando. Martin & 

Milstead. Inc., 182 W. Va. 597, 604, 390 S.E.2d 796, 803 (1990). The basis for that holding lies 

with the well-established legal principal that "a plaintiff is entitled to one, but only one, complete 

satisfaction for his injury." See id., citing Thornton v. Charleston Area Medical Center, 158 W. 

Va. 504, 213 S.E.2d 102 (1975); Cox v. Turner, 157 W. Va. 802, 207 S.E.2d 152 (1974); 
i 
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Tennant v. Crai2:, 156 W. Va. 632, 195 S.E.2d 727 (1973); New River 1& Pocahontas Consol. 

, 
! 

Coal Co. v. Eary, 115 W. Va. 46, 174 S.E. 573 (1934); and Bloss v. Plymale, 3 W. Va. 393 

(1869). See also Restatement (Second) Torts §920A ("[a] payment made by a tortfeasor or by a 

person acting for him to a person whom he has injured is credited against his tort liability, as are 

payments made by another who is, or believes he is, subject to the same tort liability"); Kenney 

v. Liston, 233 W. Va. 620, 630, 760 S.E.2d 434, 444 (2014) ("[t]he cases from this jurisdiction 

and others are clear: 'Only benefits received from the original tortfeasor, the tortfeasor's agent, or 

a joint tortfeasor reduce a tort defendant's liability"'). Petitioner's discussion of Thomson v. 

McGinnis, 195 W. Va. 465,465 S.E.2d 922 (1995) is misplaced. While Thomson does express 

the distinction between agents and servants, it also acknowledges that an agent is a 

"representative of his principal in business or contractual relationships with third parties." In 

other words, as to a third-party, the principal and agent are the same. Thus, where there is a full 

recovery of a judgment that is satisfied by the principal, the third-party whose damages were 

caused by the acts of the principal's agent, cannot then seek additional recovery from the 

principal. In Syllabus Point 7 of Harless v. First Nat'l Bank in Fairmont, 169 W. Va. 673,289 

S.E.2d 692 (1982), this Court held: 

It is generally recognized that there can be only one recovery of damages for one 
wrong or injury. Double recovery of damages is not permitted; the law does not 
pem1it a double satisfaction for a single injury. A plaintiff may not recover 
damages twice for the same injury simply because he has two legal theories. 

In this case, the principal paid, in full, for the fault of its determined agent in terms of a 

significant reduction in the amount of the arbitration claim asserted by Petitioner. Though not a ~ 

monetary recovery, the amount of the monetary reduction in the award by the arbitrator in favor 

of Skaff and against Petitioner, is a clear determination as to the amount of money attributable to 

Jason Steorts' conduct. Petitioner benefitted from that determination. Under West Virginia'S 
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comparative fault scheme, a defendant is only responsible for his own negligence. See. e.g., 

Hersh v. E-T Enters .. P'ship, 232 W. Va. 305, 317, 752 S.E.2d 336, 348 (2013). Petitioner's only 

claim against Respondent relates to the amount it was required to pay Skaff in the arbitration. 

See Petitioner's Brief at 11 ("Tri-State sought from Respondents only the amount for which 

Respondents were responsible, i.e., the amount Tri-State paid to Skaff as a result of the 

Arbitration"). That amount, however, is not as great as it otherwise would have been because of 

the reduction already made by the arbitrator to account for Jason Steorts' fault, which was 

attributable under agency principals to Skaff. Accordingly, the amount of the arbitration award 

is that which was required to render Petitioner responsible for Petitioner's own fault. 

While Petitioner is correct in legal theory- both Respondents can be held liable for Jason 

Steorts' negligence if he is acting in the course and scope of his agency relationship with Steorts 

Homebuilders - Petitioner stops too short in its analysis because Jason Steorts, by and through 

his determined principal - Skaff, has already "paid" what is owed to Petitioner in the form of the 

reduced arbitration award. The entire purpose of Petitioners' Third-Party Complaint was to 

allege that someone other than Petitioner - Jason Steorts -- was liable to Skaff for the alleged 

wrongdoing. See A.R. 61 at ~ 11 ("[d]ue to the fact that Tri-State was specifically directed by 

Jason Steorts ... to trespass onto the pool property and dump fill dirt onto the pool property ... 

[Respondents] are liable to Tri-State for the entire amount of [the arbitration award]"). The 

arbitrator decided that issue, fully considering Jason Steorts' role in the matter, and determined 

the extent to which Petitioner - and no one else - was at fault. To allow Petitioner to pursue 

claims against Respondents for Jason Steorts' negligence in regard to the project at issue would 

permit Petitioner to attempt a recovery that would duplicate that which it received by virtue of 

the reduced amount of the award due to Jason Steorts' fault. In other words, Petitioner, by its 
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third-party claims, seeks to hold Jason Steorts and Steorts liable for the 

fault/negligence clearly assessed by the arbitrator against Petitioner. 

IV. SUFFICIENT OPPORTUNITY TO LITIGATE THE ISSUE OF JASON 
STEORTS' AGENCY RELATIONSHIP WITH SKAFF AND SKAFF'S 
RESULTING FAULT FOR THE CLAIMED LOSSES EXISTED IN THE 
ARBITRATION PROCEEDING TO PRECLUDE RE-LITIGATION OF THE 
ISSUE IN SUBSEQUENT CIVIL LITIGATION 

Petitioner's third Assignment of Error, asserts that because the procedures utilized in 

arbitration were not "identical" to those utilized in a civil action, issue and claim preclusion 

doctrines are unavailable to Respondents. That argument ignores precedent that plainly holds 

that arbitration decisions can be entitled to preclusive effect. To the extent Petitioner argues that 

the arbitration procedures in this case were too different from judicial procedures to permit the 

preclusive effect of decisions rendered in arbitration, Petitioner fails to cite even a single specific 

material procedural difference in this case. In fact, it is Petitioner - after full participation in the 

arbitration -- who prevailed at arbitration on the very issue that it now seeks to unravel for its 

own financial benefit with this civil action (a financial benefit that it did not gain, though it tried, 

in the context of the arbitration.) 

The findings and conclusions of a forum other than a circuit court may have a preclusive 

effect in a subsequent circuit court proceeding if the forum that "rendered the decision acted in a 

judicial capacity and resolved disputed issues of fact which the parties had an opportunity to 

litigate." See State v. Miller, 194 W. Va. 3, 9, 459 S.E.2d 114,120 (1995). The procedures need 

not, as Petitioner suggests, be identical. Rather, they need only be sufficient to ensure that the 

parties had an opportunity to litigate the issues in a manner similar to that which would have 

existence in a judicial proceeding. See id. Petitioner argues that the differences between 

arbitration and litigation are sufficient, in and of themselves, to bar the preclusive effect of the 
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arbitrator's finding with regard to Jason Steorts' agency relationshi~ with Skaff and the 
I 

corresponding reduction of the award issued in Skaffs favor. However, Petitioner has not 

pointed to any case from any court where an issue presented, discovered, litigated and 

determined in a binding arbitration proceeding was not given preclusive effect in subsequent 

litigation involving the same issue due to the lack of procedural parity between the arbitration 

forum and the court. The only cases cited by Petitioner are those that note the general 

differences between arbitration and litigation. See. e.g., Cuningham v. LeGrand, 237 W. Va. 68, 

75, 785 S.E.2d 265, 272 (2016). Those differences, alone, however, do not bar the preclusive 

effect of an arbitration decision in subsequent litigation. 

In noting the potential preclusive effect of arbitration, this Court has recognized that "[a] 

body of West Virginia case law has evolved over the years that mandates arbitration awards be 

recognized as binding and final as to the matters presented." Rashid v. Schenck Constr. Co., 190 

W. Va. 363, 367,438 S.E.2d 543, 547 (1993). See also Dytko v. Chesapeake Appalachia. LLC, 

Civil Action No. 5:13CVI50, 2016 U.S. Dist. LEXIS 96466, at *14-15 (N.D.W. Va. July 25, 

2016) ("[a]rbitration proceedings are given preclusive effect in a later suit if 'the earlier 

proceeding involved: 1) an identity of parties, 2) an identity of the cause of action, and 3) a full 

and fair opportunity to litigate this matter"'), citing Monahan v. Paine Webber Group. Inc., 724 

F. Supp. 224, 226 (S.D.N.Y. 1989). Accordingly, arbitration decisions are, contrary to 

Petitioner's suggestion, entitled to preclusive effect where there is such an identity of parties and 

claims and there is a full and fair opportunity to litigate the issues. See Rashid, 190 W. Va. at 

366-67,438 S.E.2d at 547-48; See also Chandler v. Journey Educ. Mktg., No. 2:10-cv-00839, 

2012 U.S. Dist. LEXIS 135362, at *14-15 (S.D. W. Va. Sep. 21, 2012). 
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It is apparent that sufficient similarities existed between the arJitration and a judicial 
I 

proceeding as to the pertinent issue of the impact of Jason Steorts' actions on the total damage 

claim. In this case, Petitioner, who was represented by the same lawyer by which it was 

represented in the subsequent civil litigation, fully participated in the arbitration. See A.R. 103. 

Petitioner took the position during the arbitration that Jason Steorts was Skaffs agent, and the 

parties to that arbitration fully litigated the scope of his conduct and its impact on the recovery. 

See A.R. 107, 110-111, 123. See also A.R. 26-28,44-46,58-60. Chorley Enters. v. Dickey's 

Barbecue Rests .. Inc., 807 F.3d 553,566 n.16 (4th Cir. 2015) ("[a]rbitration awards generally 

have the same preclusive effect as court orders, but only to the extent the parties agree that the 

issues could be decided in arbitration''). The pertinent issues were the subject of discovery, 

which included the deposition of Jason Steorts and other witnesses. See Petitioner's Brief at 2; 

A.R. 195, 231. In fact, because the matter was submitted to arbitration by agreement, the issues 

were discovered in the course of the then-pending civil action, resulting in precisely the same 

type of discovery that would be conducted in a civil action. See. e.g., A.R. 195, 231. See also 

A.R. 311 (docket sheet reflecting discovery prior to November, 2014, arbitration hearing). It 

was, as Petitioner acknowledges, a contested issue, and witnesses, including Jason Steorts and 

Petitioner's supervisor, James Cooper, together with six other witnesses testified at the 

arbitration hearing. See Petitioner's Brief at 3; A.R. 103. Fifty-six exhibits were submitted for 

the arbitrator's consideration as well. See A.R. 103. Following the hearing, the arbitrator issued 

the Arbitration Decision, in which he concluded, as Petitioner had argued, that Jason Steorts \:vas 

the agent of Skaff. See A.R. 107, 110, 113. The practical effect of that determination was a 

reduction in the amount of damages that Petitioner owed to Skaff, which is why Petitioner took 
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that position during the arbitration and why Petitioner filed the 

Respondents. 

I 
I 

thilid-party 
I 

claim against 

Several cases that Petitioner cites in support of its position highlight the differences 

between grievance proceedings and judicial proceedings and actually support the preclusive 

nature of the arbitration decision in this case. In Miller, for example, the Court found that a 

grievance procedure that failed to provide the procedures and constitutional protections afforded 

in criminal proceedings did not have a preclusive effect on a subsequent criminal action. In Vest 

v. Bd. ofEduc., 193 W. Va. 222,227,455 S.E.2d 781, 786 (1995), this Court noted that the lack 

of "adversarial accoutrements" such as legal representation and full discovery in the course of a 

grievance process may deprive a litigant of a full and fair opportunity to litigate such that 

decisions rendered in grievance process would not have preclusive effect on subsequent civil 

litigation. See id. See also Asaad v. Res-Care. Inc., 197 W. Va. 684,478 S.E.2d 357 (1996) 

(noting that the ALJ's inability to fashion a remedy in an employment grievance proceeding for 

the claim of tOliious interference by a third party rendered the procedures sufficiently distinct to 

disallow the preclusive effect of the findings). Here, however, those litigation opportunities -

procedural rules, availability and participation by counsel, and opportunities for discovery and 

cross-examination, undeniably existed in the context of the underlying arbitration. 

Petitioner fails, as it did below, to identify any valid procedural deficiency In the 

arbitration proceeding that would prevent the conclusive effect of findings made during that 

process. In fact, the only specific issue that Petitioner identifies in support of its argument is that 

Respondents were not parties to the arbitration proceeding. Petitioner correctly asserts the due 

process principal that "any person against whom collateral estoppel is asserted must have had a 

prior opportunity to have litigated his claim." Syl. Pt. 8, Conley v. Spillers, 171 W. Va. 584, 
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586, 301 S. E.2d 216, 21 8 (1983) (emphasi s added) . Here, Petitioner is th1 party "against whom" 

the arbitrator's findings with regard to the impact of Jason Steorts' conduct on the ultimate 

arbitration award is being asserted, and Petitioner was a party who had a full and fair opportunity 

to participate in the arbitration process and litigate this issue. In fact, it was Petitioner's very 

position on that issue that the arbitrator adopted - that Jason Steorts was acting, at all pertinent 

times, as an agent of Skaff. 

V. THE CIRCUIT COURT DID NOT ERR IN FINDING THAT RESPONDENTS 
WERE IN PRIVITY WITH SKAFF IN THE CONTEXT OF THE LITIGATION 
OR THAT THE CLAIMS ARBITRATED WERE IDENTICAL TO THOSE 
ASSERTED AS THIRD-PARTY CLAIMS BY PETITIONER AGAINST 
RESPONDENTS. 

Res judicata, or "claim preclusion" as the doctrine is also known, precludes re-litigation 

of the same cause of action that was previously litigated. See Sattler v. Bailey, 184 W. Va. 212, 

217,400 S.E.2d 220,225 (1990). See also Christian v. Sizemore, 185 W. Va. 409, 412, 407 

S.E.2d 715, 718 (1991). "[U]nder the doctrine of res judicata, a judgment on the merits in a prior 

suit bars a second suit involving the same parties or their privies based on the same cause of 

action." See Porter v. McPherson, 198 W. Va. 158, 166,479 S.E.2d 668, 676 (1996), quoting 

Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 326 n.5 (1979). See also Conley v. Spillers, 

171 W. Va. 584, 588, 301 S.E.2d 216, 220 (1983) (noting that "the central inquiry on a plea of 

res judicata is whether the cause of action in the second suit is the same as in the first sui!"). 

The doctrine, at its core, embodies the principal that "a man should not be twice vexed for the 

same cause." Hannah v. Beasley, 132 W. Va. at 821, 53 S.E.2d at 732 (internal quotations and 

citation omitted). Additionally, the doctrine precludes 

parties from contesting matters that they have had a full and fair opportunity to 
litigate protects their adversaries from the expense and vexation attending 
multiple lawsuits, claim preclusion serves to conserve judicial resources, and 
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fosters reliance on judicial action by minimizing the possibility lof inconsistent 
decisions. I 

Conley, 171 W. Va. 588, 301 S.E.2d at 219 (quoting Montana v. United States, 440 U.S. 147, 

153-54 (1979)). In this case, the Circuit Court correctly determined that Petitioner is precluded 

by the doctrine of res judicata from asserting any claim against Respondents because Jason 

Steorts was determined in the arbitration proceedings to be Skaff's agent. 

A. Privity Existed between Respondents and Skaff because of the Agency 
Relationship that Existed between Jason Steorts and Skaff. 

The second 1 requirement for the 'proper application of res judicata to this action is that the 

two actions involve either the same parties or persons in privity with those same parties. 

Petitioner improvidently disputes that this element is satisfied. While Respondents were not 

permitted to participate in the arbitration proceeding as parties thereto, Jason Steorts did 

participate as a key witness in those proceedings. After consideration of the testimony and 

evidence presented, the arbitrator determined that Jason Steorts was acting as an agent of Skaff at 

all times relevant to the disputed issues. The agency relationship placed Jason Steorts in privity 

with Skaff, which was a party t0 the arbitration proceeding. 

"Privity," in the claim preclusion context, is "merely a word used to say that the 

relationship between one who is a party on the record and another is close enough to include that 

other within the res judicata." Rowe v. Grapevine Corp., 206 W. Va. 703, 715, 527 S.E.2d 814 

(1999). Claim preclusion "is fair so long as the relationship between the nonparty and a party 

was such that the nonparty had the same practical opportunity to control the course of the 

I Petitioners do not appear to dispute the existence of the first element of res judicata, which is the 
requirement that there was a finai adjudication on the merits in a party action. The issue of Skaffs 
portion of fault for the damages to the Ridgewood Pool property, vis-a-vis the conduct of its agent, Jason 
Steorts, was fully and finally litigated in the arbitration proceedings. There is no allegation that Jason 
Steorts took any act or omission, other than that which was taken in his capacity as agent for Skaff, that 
caused any of the damages for which Tri-State was deemed responsible. I 

I 
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proceedings that would be available to a party." Gribben v. Kirk, 195 W. Va. 488,499, n.21, 
! 

466 S.E.2d 147, 157, n.21 (1995). It is settled that a principal/agent relationship may give rise to 

a finding of privity. See. e.g., Harrison v. Edison Bros. Apparel Stores. Inc., 924 F.2d 530 (4th 

Cir. 1991). While the principal and agent relationship does not - in and of itself- indicate privity 

of interests, it is a factor that weighs in favor of such finding where the two also have a common 

material interest in the subject matter of the arbitration. See Gentry v. Farruggia, 132 W. Va. 

809, 812, 53 S.E.2d 741, 743 (1949) (noting that a finding otherwise would "tempt collusion"). 

Both Skaff and Jason Steorts had a common material interest in the matters that were being 

litigated in the arbitration - that is the matter of Jason Steorts' role vis-a-vis the project at issue. 

Despite Jason Steorts' assertion that he was not an agent of Skaff, which was vehemently argued 

by Skaff, the arbitrator found, based on Petitioner's assertions, otherwise. The issue of Jason 

Steorts' responsibility, and the party, if any, who would be answerable for it, was fully litigated 

and any position that either party would want to take on that issue was fully represented during 

the arbitration. Accordingly, there is sufficient privity of interest for this element to be satisfied 

in this case. 

Even if there is not traditional privity of interests, it can be implied by the doctrine of 

"virtual representation," which was first recognized by this Court in Galanos v. National Steel 

~, 178 W. Va. 193,195,358 S.E.2d 452, 454 (1987) and applied by this Court in Beahm v. 

7-Eleven. Inc., 223 W. Va. 269, 672 S.E.2d 598 (2008). The theory of "virtual representation" 

would preclude re-litigation "of any issue that [has] once been adequately tried by a person 

sharing a substantial identity of interests with a nonparty." Galanos., 178 W. Va. at 195,358 

S.E.2d at 454, citing Cauefield v. Fid. v. Cas. Co., 378 F.2d 876, 877 (5th Cir. 1967). Among the 

circumstances in which "virtual representation" has been applied to preclude re-litigation are 
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where "deliberate maneuvering or manipulation exists in an effort to avoid the preclusive effect 
I 

of a prior judgment," Galanos, 178 W. Va. at 196, 358 S.E.2d 452 at 455, or where the nonparty 

has an obligation that is coextensive with the obligations of a party to the prior proceeding, 

Rashid v. United States Fid. & Guar. Co., Civil Action No. 2:91-0141, 1992 U.S. Dist. LEXIS 

22914, at *42 (S.D. W. Va. Sep. 28, 1992). Here, Petitioner is taking a position diametrically 

opposed to the one it took in the arbitration in order to obtain a greater benefit than the offset that 

was achieved by virtue of Jason Steorts' determined agency relationship with Skaff, 

maneuvering and manipulating the judicial process to obtain a greater benefit than it would 

otherwise be entitled to receive. Additionally, and most importantly, Respondents' obligations 

are co-extensive with the obligations of Skaff because Jason Steorts was determined to be 

Skaffs agent. See Rashid v. United States Fid. & Guar. Co., Civil Action No. 2:91-0141,1992 

U.S. Dist. LEXIS 22914, at *42 (S.D. W. Va. Sep. 28, 1992) (applying the "virtual 

representation" doctrine to determine that the interests of non-party USF&G and party Schenck 

"are substantially identical inasmuch as their liability under the contract is coextensive"). See 

also Cal Sierra Dev .. Inc. v. George Reed. Inc., 14 Cal. App. 5th 663, 673, 223 Cal. Rptr. 3d 506, 

515 (2017) (holding that derivative nature of relationship between, for example, contractor and 

subcontractor or insurance company and agent, gives rise to finding of privity that supports 

preclusive effect of arbitration decision). 

B. The Cause of Action at Issue in this Litigation is Identical to that Which was 
Presented in the Underlying Arbitration. 

The "cause of action" requirement is satisfied in this case, and one need not look beyond 

the nature of the third-party claim at issue to conclude that the pertinent issues were litigated and 

decided in the arbitration forum. 
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i 
As an initial matter, and contrary to what Petitioner seems to suggest, res judicata does 

not require identical causes of action. 

For purposes of res judicata or claim preclusion, "a cause of action" is the fact or 
facts which establish or give rise to a right of action, the existence of which 
affords a party a right to judicial relief. The test to detemline if the issue or cause 
of action involved in the two suits is identical is to inquire whether the same 
evidence would support both actions or issues. If the two cases require 
substantially different evidence to sustain them, the second cannot be said to be 
the same cause of action and barred by res judicata. 

Dan Ryan Builders. Inc. v. Crystal Ridge Dev .. Inc., 239 W. Va. 549, 560, 803 S.E.2d 519, 530 

(2017), citing Syl. Pt. 4, Slider v. State Farm Mut. Auto. Ins. Co., 210 W.Va. 476, 478, 557 

S.E.2d 883, 885 (2001). Thus, the pertinent issue for purposes of detem1ining whether the 

claims pursued in arbitration were identical, for purposes of res judicata, with the claims at issue 

is whether "the same evidence would support both actions or issues." See id. Undoubtedly, they 

would. In fact, the third-party claims at issue are necessarily dependent on the same evidence 

that would be utilized by Petitioner, and was utilized by Petitioner, to avoid its responsibility to 

Skaff altogether - Jason Steorts' conduct vis-a-vis the project. If the third-party claim had been 

a part of the arbitration proceeding, there would have been no different conclusion by the 

arbitrator. The effect of the third-party claim, in light of the finding relating to Jason Steorts' 

agency relationship with Skaff, would be to reduce the award payable to Skaff. See. e.g., W. Va. 

R. Civ. P. 14 (purpose of third-party claim is to bring into the action any third-party who is 

arguably liable to the plaintiff in place of the defendant). 

The arbitrator considered, and based his decision upon, the fault of Skaff in entering the 

pool property and dumping fill dirt thereon. Essential to that analysis was consideration of the 

conduct of Jason Steorts vis-a-vis those activities and, ultimately, the conclusion that he acted as 

Skaffs agent in that regard. As a result of that finding of responsibility on the part of Jason 
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Steorts and, by extension, Skaff, Skaff s potential recovery was reduced. Fhe monetary value of 

those affirmative defenses that Petitioner asserted in the underlying arbitration has already been 

decided and cannot be relitigated here. Otherwise, the claim against Jason Steorts would 

constitute a collateral attack on the arbitration award - an attempt to obtain a greater benefit from 

Skaff s agent's activities than the Arbitrator determined it should. 

Because Jason Steorts was Skaffs agent and the issue of Skaffs fault based on the 

actions of its agents, including Jason Steorts, was fully litigated in the arbitration proceeding, the 

Circuit Court properly determined that claims asserted against Respondents are barred by the 

doctrine of res judicata. 

VI. PETITIONER HAD A FULL AND FAIR OPPORTUNITY TO LITIGATE THE 
DISPOSITIVE ISSUE OF JASON STEORT'S AGENCY RELATIONSHIP IN 
THE UNDERLYING ARBITRATION 

During the arbitration of Skaffs claims against Tri-State, the parties thoroughly litigated 

the issue of Jason Steorts' role with regard to the project at issue. In the Arbitration Order, the 

arbitrator concluded, after a complete analysis of the testimony presented about how the fill 

came to be placed on the pool property, that "Jason Steorts was the agent of Skaff in its dealings 

with Tri-State." See A.R. at 107. See also A.R. at 110-115. 

Under the doctrine of collateral estoppel, a prior judgment or decision "precludes 

relitigation of issues actually litigated and necessary to the outcome of the first action." See 

Conley v. Spillers, 171 W. Va. 584,589,301 S.E.2d 216, 220 (1983), quoting Parklane Hosiery 

Co. v. Shore, 439 U.S. 322, 326 n. 5 (1979). 

Collateral estoppel will bar a claim if four conditions are met: (1) The issue 
previously decided is identical to the one presented in the action in question; (2) 
there is a final adjudication on the merits of the prior action; (3) the party against 
whom the doctrine is invoked was a party or in privity with a party to a prior 
action; and (4) the party against whom the doctrine is raised had a full and fair 
opportunity to litigate the issue in the prior action. 
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Bland v. State, 230 W. Va. 263, 269, 737 S.E.2d 291, 297 (2012), quoiing Syl. pt. 1, State v. 

Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995). The Circuit Court properly determined that an 

arbitration decision can and, in this case, did, have a preclusive effect on the matters at issue in 

this litigation. 

A. The Doctrine of Collateral Estoppel Can Give Preclusive Effect to an Issue 
Decided in the Court of an Arbitration Proceeding. 

It is well-established that the doctrine of collateral estoppel can give preclusive effect to 

the issue decided in the course of an arbitration proceeding. See Rashid v. Schenck Constr. Co., 

190 W. Va. 363, 367, 438 S.E.2d 543, 547 (1993). As discussed in Section IV, iJ?fi'a, "[a] body 

of West Virginia case law has evolved over the years that mandates arbitration awards be 

recognized as binding and final as to the matters presented." Id. See also Dytko v. Chesapeake 

Appalachia. LLC, Civil Action No. 5:13CV150, 2016 U.S. Dist. LEXIS 96466, at *14-15 

(N.D.W. Va. July 25,2016) ("[a]rbitration proceedings are given preclusive effect in a later suit 

if 'the earlier proceeding involved: 1) an identity of parties, 2) an identity of the cause of action, 

and 3) a full and fair opportunity to litigate this matter"'), citing Monahan v. Paine Webber 

Group. Inc., 724 F. Supp. 224, 226 (S.D.N.Y. 1989). Accordingly, arbitration decisions are, 

contrary to Petitioner's suggestion, entitled to preclusive effect where there is such an identity of 

parties and claims and there is a full and fair opportunity to litigate the issues. See Rashid, 190 

W. Va. at 366-67, 438 S.E.2d at 547-48; See also Chandler v. Journey Educ. Mktg., No. 2:10-cv-

00839,2012 U.S. Dist. LEXIS 135362, at *14-15 (S.D. W. Va. Sep. 21, 2012). 

Petitioner's assertion that USF&G was permitted to raise issues pertinent to the litigation 

that were not addressed in the underlying arbitration does not support Petitioner's position here 

because Petitioner cannot point to any issue raised in the Second Amended Third-Party 
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Complaint that it did not have an opportunity to fully and fairly litigate in the underlying 

arbitration. Petitioner argues that it wants to litigate issues that "were only litigated between 

Skaff and Tri-State, not the Respondents, by reason of the Respondents' nonparty status in 

Arbitration." See Petitioner's Brief at 24. However, the question is whether there are any 

pertinent issues that were not addressed by the parties to the arbitration proceeding. Here, the 

issues raised in the Second Amended Third-Party Complaint relate solely to the question of to 

what extent Jason Steorts' conduct relieves Petitioner of its obligation to Skaff. See. e.g., W. Va. 

R. Civ. P. 14(a). That issue was fully and fairly litigated in the underlying arbitration. While the 

arbitrator did not "actually resolve" the third-party claims, his decisions "effectively resolved" 

those claims by his findings relating to the scope of Jason Steorts' conduct vis-a-vis the project 

and his status as Skaff s agent. 

B. The Arbitration was, as Petitioner Recognizes, Binding on Petitioner as to 
the Matters Litigated therein. 

While Jason Steorts was not a party to the underlying arbitration, his principal was. More 

importantly, Petitioner was. In this case, Respondents argue that the underlying arbitration 

should have a preclusive effect that prevents Petitioner from taking a position different than the 

arbitrator's decision. In this case, that preclusive effect is dispositive of Petitioner's third-party 

claims. In short, those claims have already been decided in the underlying arbitration to which 

Petitioner was a party. Petitioner correctly asserts the due process principal that "any person 

against whom collateral estoppel is asserted must have had a prior opportunity to have litigated 

his claim." Syl. Pt. 8, Conley v. Spillers, 171 W. Va. 584, 586, 301 S.E.2d 216, 218 (1983) 

(emphasis added). Here, Petitioner is the party "against whom" the arbitrator's findings with 

regard to the impact of Jason Steorts' conduct on the ultimate arbitration award is being asserted, 
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and Petitioner was a party who had a full and fair opportunity to partic~pate in the arbitration 
I 

process and litigate this issue. 

VII. THE CIRCUIT COURT'S FINDING THAT JASON STEORTS WAS AN AGENT 
OF SKAFF WAS A LEGAL DETERMINATION PRO PERL Y BASED ON THE 
PRECLUSIVE EFFECT OF THE ARBITRATION DECISION AND 
PETITIONER IS ESTOPPED FROM ITS CONDUCT IN THIS LITIGATION TO 
DENY THE EXISTENCE OF THAT RELATIONSHIP 

The lower court's decision was premised on the determination that the arbitration 

decision - in terms of its determination that Jason Steorts acted as an agent of Skaff and that 

Skaffs award would be reduced to account for Jason Steorts' conduct as a result - had a 

preclusive effect on the claims asserted by Petitioner in its Second Amended Third-Party 

Complaint. Because of that determination, the Circuit Court did not need to conduct a collateral 

review of the relevant findings by the arbitrator. 

As an initial matter, the Second Amended Third Party Complaint, filed by Petitioner, 

asserts the following basis for a finding of Respondents' responsibility: 

4. Tri-State consistently and repeatedly followed the plans, directions and 
supervision of Jason Steorts, individually and/or acting on behalf of Steorts 
Homebuilders, and acting as agent and middle man for Skaff, throughout the 
Rockcrest Point project, Tri-State and Skaff consistently and repeatedly 
communicated with each other through Jason Steorts. 

* * * 

6. Tri-State has maintained and alleged throughout this litigation that it was 
without fault in trespassing and dumping dirt on the pool property, resulting in 
damages to Skaff, and further that it was specifically directed to trespass and 
dump fill dirt onto the pool property by Jason Steorts, and thus [Respondents] are 
responsible for such damages caused by the trespass by Tri-State. 

A.R. 59-61. The Second Amended Third-Party Complaint continues to discuss the reasons that 

Jason Steorts was negligent in regard to the work on the project, and concludes that "[d]ue to the 

fact that Tri-State was specifically directed by Jason Steorts ... to trespass onto the pool 

property and dump fill dirt onto the pool property, which eventually caused a massive landslide 
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in May 2013, that Jason Steorts, [sic] or should have known, would occur, [Respondents] are 

liable to Tri-State [for the entire amount of the arbitration award against Tri-State], plus pre-

judgment interest and attorney's fees." Thus, the entire basis for the third-party claim is the 

assertion that Jason Steorts' conduct, not the conduct of Petitioner, caused the damages that 

Skaff was awarded against Petitioner in the arbitration proceeding. A third-party complaint is 

only proper, under the applicable rules of civil procedure, where a party defending the lawsuit 

wishes to assert that some other third-party to the action is liable for all or part of the plaintiffs 

claims against the defending party. See W. Va. R. Civ. P. 14(a). The purpose of the rule is to 

eliminate the circuity of actions when the rights of all three parties concern a common factual 

scenario. See. e.g., Syl. Pt. 1, Bluefield Sash & Door Co .. Inc. v. Corte Construction Co., 158 

W. Va. 802,216 S.E.2d 216 (1975), overruled on other grounds by Haynes v. City of Nitro, 161 

W. Va. 230,240 S.E.2d 544 (1977). See also Mal.met Bank. F.S.B. v. Barnette, 187 W. Va. 435, 

436, 419 S.E.2d 696, 697 (1992). Here, the basis for the third-party complaint was conduct of 

Jason Steorts, which he undertook, according to Petitioner's own allegations, on behalf of Skaff 

and as Skaffs agent. See A.R. 59-61 at ~~ 4, 6. The Arbitration Order addressed that issue, 

squarely, by agreeing with Petitioner and specifically stating at least three times within the Order 

that Jason Steorts served as Skaffs agent, and reducing Skaffs recovery to account for his fault. 

That is precisely what Petitioner sought by asserting the third-party claims. That Petitioner did 

not obtain as great a reduction as it wished does not justify a collateral attack on the arbitrator's 

decision. 

The entirety of Petitioner's sixth Assignment of Error illustrates that Petitioner is 

attempting to collaterally attack the arbitrator's determination of Jason Steorts' role vis-a-vis the 

project at issue. Amazingly, that collateral attack consists of a position that is diametrically 
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opposed to the position that Petitioner took in that arbitration proceeding and advanced, 

thereafter, in its Second Amended Third-Party Complaint. 

CONCLUSION 

For the foregoing reasons, Respondents Jason SteOlts and Steorts Homebuilders, LLC, 

respectfully request that this Honorable COUlt AFFIRM the Circuit COUlt of Kanawha County, 

West Virginia's ently of suinmalY jildgment. 
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