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A. ASSIGNMENTS OF ERROR 

ERROR NO. I: The circuit court misconstrued the Arbitration Order and Tri-State's 

Second Amended Third-Party Complaint when it found that Tri-State sought double recovery. 

ERROR NO.2: The circuit court erred in concluding that Musgrove v. Hick01Y Inn did 

not apply to allow recovery aga inst Jason Steorts and Steons Homebuilders, LLC. 

ERROR NO.3: The ci rcuit court crred in app lying res judicata and co llatera l estoppel 

based on the Arbilral;on Order when the procedures and rules governing arbi tration differ vastly 

from the procedures and ru les governing court proceedings. 

ERROR NO. 4: The circuit court erred in applying resjlldicata as neither Jason Steorts 

nor Steorts Homebuilders, LLC. were part ies to the arbitration and as the clai ms arb itrated were 

not identical to Tri-State's third-party claims presented in circuit court. 

ERROR NO.5 : The ci rcuit court erred in app lying collatcral estoppel as Tri -State did 

not have a full and fai r opportunity in arbitrat ion to litigate the issues presented in Tri-State's 

third-party clai ms against Jason Steorts and Steons Homebuilders, LLC. 

ERROR NO.6: The circuit court 's finding that Jason Steorts was an agen t of Skaff 

Family Limited Partnership is clearl y erroneous and contrary to the evidence. 

B. STATEMENT OFTHE CASE 

In June 2011 , Respondent Jason Steorts of Steons Homebuilders, LLC, di rected Petitioner 

Tri-State to dump fi ll dirt on property owned by Ridgewood Pool next to Rockcrcst Pointe 

Subdivision (hereinafter "pool property") in South Charleston, West Vi rginia. See Secolld Am. 

Third-Party Campi. (Appendix Record 58-61); Jason Sleons Test. , Arb. Tr., (A.R. 202- 203); 

James Cooper Tes!., Arb. Tr. (A.R. 206--219). At the time, Tri-State was perfonning excavation, 

earthwork, and uti lity construction work at Rockerest Pointe Subdivision pursuant to its con tract 



wi th Skaff Family Limited Partnership (hereinaftcr "SkafF'). Second Am. Third·Par,y Campi. (A. R. 

58--6 1); Third-Party Def SteOl·1S Homebuilders, LLC, Mot. for SUfUIIl. J. (A. R. 132- 133). In May 

2013, a large landslide occurred on the pool property. Skaff fixed and paid for the resuhant 

property damage and evenluall y purchased the property from Ridgewood Pool. The cont ract 

between Skaff and Tri·State contained a binding arbitration clause requiring Skaff and Tri-State to 

resolve any di sputes in binding arbitration. Order Granting Third.Parry Defendants' Motions for 

SummalyJudgmenl (A.R. 268-273) (hcreinafter Final Order). 

Nonetheless, Skaff fil ed a Complaint on December 17, 2013, and an Amended Complaim on 

December 19, 2013, against Tri-State alleging breach of contract and negligence claims arising out 

of Tri·State 's excavation and utility construction work on the Rockcrest Pointe Subdivision 

construction project. (A.R. 2- 3, 29-30). Speci ficall y, Skaff alleged thaI Tri ·State trespassed on 

property not owned by Skaff by negl igently dumpi ng large amounts of fill dirt on the pool property, 

which subsequent ly resu lted in the May 2013 landslidc. (A.R. 29-30). Tri-State thereafter riled its 

ini tial Third·Party Complaint against Respondent Steorts Homebui lders, LLC, based on Jason 

Steorts directing Tri·Slate to dump large amounts of fill dirt onto the pool property that was not 

owned by Skaff. (A.R. 26-28). 

On May 7, 20 14, Jason Steorts testified in deposition that he never told Tri ·Stale to du mp 

the fill dirt on the pool property. Jason Steorts Dep. Tr. (A.R. 196). He testified that Doug Skaff, 

the owner of the project, never instructed him to dump the fiJI dirt on the pool property and that he 

had "no idea" who told Tri·State to dump the di rt there. Id. 

After initial discovery and depositions, Skaff submi tted the case to binding Arbitration per 

to the contract. Arbitration took place on November 6, 2014, with Charles Picciri llo, Esq., serving 

as arbitrator. Final Arbitration Order and Award (A.R. 102-1 16) (hereinafter Arbitration Order). 
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Skaffs breach of contract and negligence claims against T ri-Stale were resolved at the Arbitration. 

Id. The third-party claims Tri-State previously-filed agai nst Steorts Homebuilders were not at issue 

in the Arbitration or resulting judgment as the binding Arbitration resolution was speci fi ed by 

contract and only between SkalTand Tri-State. Arbitralion Order (AR. 102- 103). Jason Steorts 

did testify at the Arbitration hearing, however, in support of Skaff's claims. Jason Steorts Test, 

Arb. Tr. (A.R. 202- 203, 221-227). Neither Jason Steorts, nor Stcorts Homebuilders, LLC, were a 

party to the contract between Skaff and Tri-State, and thus the Arbitration ruling did not assess any 

damages against the Steorts Homebuilders, LLC, or Jason Steorts individually. Arbitration Order 

(A.R. I02- 11 6). 

At the arbitration, contrary to his prior deposi tion testimony, Jason Steorts testified that he 

directed Tri-State to dump the fill dirt on the pool property because he had disclIssions with Skaff 

and Ridgewood Pool representatives, prior to the start of the project, regarding plans to develop a 

playground and common area. Jason Steorts Test. , Arb. Tf. (A.R. 202- 203). Tri-State was not 

involved in this meeting and had no idea about the plans to dump dirt on the pool property to make 

a playground and common area. James Cooper Test, Arb. Tr. (A.R. 204-205). In addition, James 

Coopcr, the supervisor for Tri-State on this project, testified at length in the Arbitration hearing 

about how Tri-State was told by Jason Steorts to put the fill dirt onlO the Ridgewood Pool Property. 

He testified thai Jason specified where il was to be dumped, how, and why. Id (A.R. 206-2 19). 

The arbitrator rendered his Arbitratioll Order on November 17, 20 14, and found, among 

other things, that Jason Steorts acted as an agent or Skaff in Skaff's dealings with Tri-State. Arb. 

Order (A.R. 165). The Arbitration Order concluded that Skaff could only recover a portion (albeit 

a large portion) of its claim regardless of whether Skaff was comparatively negligent or failed to 

mitigate its damages. Id (A. R. 173). In regard to the trespass and pool property land slip claims, 
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the arbi trator awarded the fo llowing damages against Tri-State and in Skafrs favor: $31 ,275.45, 

including pre-judgment interest, on the trespass claim; $ 136,997.08, includ ing pre-judgment 

interest, on the slip repair cla im ; and $30,000 in attorney's fees, fo r a total of $198,272.53 in 

damages that Tri-S tate was forced to pay Skaff. I Id 

Following the Arbitration ruling, Tri-State amended its Third-Parry Complaint against 

Steorts Homebuilders, LLC, on September 2, 2015, to specify the monetary recovery that it was 

seeking [rom Steorts Homebuilders, LLC, [or directing Tri-State to dump the fill di rt unto the pool 

property. Tri-State 's fi rst Amended Third-Party Complainl clarified that it was only seeking the 

amount it paid to Skaff ($198,272.53) because of Steorts' actions. Am. Third-Party CampI. (A.R. 

44--47). After Tn-State filed its Amended Third-Party Complaint, Jason Steorts was re-deposed on 

May 26, 2016. Steorts testified that he personall y worked with Skaff on the project and was not 

acting in any manner whatsoever on behalf of hi s company, Steorts Homebuilders, LLC, at any time 

during the earthwork port ion of the project by Tri-State-despite the mountain of evidence 

indicating othervlise, which is discussed in Assignment of Error No.6. Jason Steorts Dep. Tr. (A.R. 

233- 241). As a resu lt of this testi mony from Mr. Steorts, Tri -State fi led a Second Amended Third-

Party Complaint to add Jason Steorts, individually, as a Thi rd-Party Defendant. Second Am. Third-

Pal'tyCompl. (A.R. 58-61). 

Jason Steons and Steons Homebui lders, LLC, filed motions for summary judgment, 

respectively asserting that, based on the Arbitration Order, claim and issue preclusion barred Tri-

State's third-party claims, and Tri-State was not ent it led to double-recovcry. Third-Party Def 

Jason SteOl'ls ' Mal. for Swnm. 1. (A.R. 80- 8\ , 88- 126); Third-Party Def Steorts /-Iomebuilders, 

LLC, Mot. for Swum J. (AR. 129-174). On January 30, 2018, the circuit court (Judge Jennifer 

I Another claim made by Skaff against Tri-State, an issue involving a sewer line Ihat allegedty damaged a 
homeowner' s property beside the hard road, was also resotved in Skaffs favor at arbitration, but it did not involve 
Steorts and thus is not at issue in th is appeal. 
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Bailey) entered its Final Order. (A.R. 268- 283). In the Final Order, the circuit coun erroneously 

concluded that res j udicata and collateral estoppel barred Tri -State's third-party claims against 

Jason Steons and Steorts Homebui lders. Id. The ci rcuit coun found that Skaff's arbitration award 

was reduced to account for Skaff's negligence and/or fai lure to mitigate, and therefore, the reduction 

amounted to a recovery reali zed by Tri-State. Id. Specifically, the circuit court found that, because 

the arbitrator concluded that Jason Steorts acted as Skaffs agent/privy and because Tri-State had 

al ready been awarded rel ief against Skaff in the fonn of a red uction of damages, Tri-State 's claims 

amounted to a double recovery. Id. 

In sum, this case is about fundamental fairness and affording Tri-State its "day in court" to 

recover damages that it had to pay out because of the actions of, and directi ons from, Jason Steorts. 

Since Jason Steorts and Steorts lIomebuilders, LLC, were not a party to the contract between Skaff 

and Tri-State, there was no avenue of recovery against Respondents in the Arbi tration proceeding, 

and no method or mechanism for Skaff to recover from Steons. A jury trial in the Ci rcuit Court of 

Kanawha County is the only way fo r Tri-State \0 pursue its rightfu l claims against the Respondents. 

C. SUMMARY OF ARGUM ENT 

Tri-State 's thi rd-party claims do nOI amount to double recovery. Tri-State did not recover in 

Arbitration, and Tri-State's third-party clai ms sought only the amount fo r which Respondents werc 

responsible. Further, Tri-State's thi rd-party claims did not amount to double recovery as both Jason 

Stcorts and Steorts Homebuilders, LLC, may be subject to joint liability under syl. pI. J, Musgrove 

v. Hickory Inl1 , 168 W. Va. 65, 28 1 S.E.2d 499 (198 1), which the circuit court misconstrued. 

The circuit court held, contrary to senlcd law, that claim and issue preclusion barred Tri

State's third-party claims. First, claim and issue precl usion cannot be based on the Arbitration 

proceeding because the rules and procedures governing arbitration are vastl y different than ru les and 
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procedures governing civil actions. Second, claim and issue preclusion cannot apply because Tri· 

State's Ihird·party claims against Steorts were nOI litigated in Arbitration, Respondents were not 

parties or privies 10 the Arbitration, and Tri·Stale was not given a full and fai r opportunity to litigate 

Jason Steorts' role in Ihe project-a fact highlighlCd by testimony he gave subsequent to the 

Arbitration wherein he con trad icted previous testimony concerning the same issue. Lastly, 

substant ial evidence on the record indicates that Jason Steorts acted as an agent of Steorts 

Homebui lders, LLC, not Skaff. 

D. STATEM ENT REGARDrNG ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Petitioner Tri

State avers that the decisional process of Ihis I ionorable Court will be significant ly aided by oral 

argument. 

Appellant also requests that oral argument be allotted pursuant to Rule 19 as the instant 

appeal involves assignments of error concerning the lower court ' s misapplication of settled law and 

its unsustainable exercise of discretion where the law governing that discretion is settled. 

Specifically, Tri·Slate asserts that the circuit court misapplied settled law when it, ( I) based on the 

Arbitration Order, applied claim and issue preclusion to parties who were non parties to the 

Arbitration, (2) applied claim and issue preclusion to claims and issues not litigated In the 

Arbitration and (3) misconstrued syl. pI. 3. Musgrove v. HickOlY Inn, 168 W. Va. 65, 281 S.E.2d 

499 (1981) and Tholllson v. McGinnis, 195 W. Va. 465, 469, 465 S.E.2d 922, 926 (1995) to hold 

that a principal and hi s agent cannot both be liable fo r an agent' s torts. In addition, Tri-State asserts 

that the circuit court clearly erred in its interpretation and construction of the Arbitration Order and 

Tri-State 's Second Amended Third·Party Complaint when it concluded that Tri-S tate sought double 

recovery. Thus, Rule 19 argument is appropriate. Appellant notes Ihat an additional five to ten 
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minutes may be requ ired for oral argument considering the complexity of the procedural history, 

factual background, and legal issues presented, W, Va. R. App. P. 19. 

In the event that the Court determines that any of the Appellants' assignments of error 

concern "issues of first impress ion," Rule 20 oral argument is appropriate, W. Va. R. App. P. 

20(a), Appellants believe that the twenty-minute maximum ti me for argument is suffic ient. W, 

Va. R. App. P. 20(e). 

Appe llants assert that a memorandum decis ion is not appropriate in th is matter. pursuant 

to Ru le 21, and, instead, the issuance of an opinion is warranted pursuant to Rule 22. W. Va. R. 

App. P. 21, 22. 

E. ARGUMENT 

STANDARD Of REVIEW 

"A circuit court's entry of summary judgment is reviewed de novo." Syl. pt. I , Nat'! 

Union Fire Ins. Co. of Pillsbllrgh v. Miller, 228 W.Va. 739, 724 S.E.2d 343 (2012); Syl. PI. I, 

Painter v. Pem.y. 192 W,Va. 189, 451 S,E,2d 755 (1994). When reviewing a lower court's 

decision under a de novo standard, no deference is afforded to the lower court's niling. As stated 

by this Honorable Court : "When employing the de novo standard of review, we review anew the 

findings and conclusions of the circu it court , affording no deference to the lower court's ruling." 

Blake v. Charleslon Area Med. Or., Inc., 201 W.Va. 469, 475, 498 S.E.2d 41 , 47 (I 997)(cit in& 

West Virginia Div. of En vII. Proteclion v. Kingwood Coo! Co. , 200 W.Va. 734, 745, 490 S.E.2d 

823, 834 (1997». Likewise, "{dJe novo refers to a plenary form of review that arrords no 

deference to the previous decisionmaker." W. Virginia Div. of Envt!. Prot. v. Kingwood Coal 

Co., 200 W.Va. 734, 745, 490 S.E.2d 823, 834 ( I 997)(quoting Fall River C OIlIlIy v. S.D. Depl. 

Of Rev., 552 N.W.2d 620,624 (S. D.1996)). "The application of res jlldicata to bar litigat ion 
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involves a question of law, to which we accord a plenary review. " Mounlain Am .. LLC v. 

Huffman, 229 W. Va. 708, 710, 735 S.E.2d 711 , 713 (2012). 

It is well founded that in determining on review whether there is a genuine issue of 

material fact between the parties, the Supreme Court will construe the facts in the light most 

favorable to the losing party. Alpine Properlies Owners Associalion \I. Mountain Top 

Development Company, 179 W.Va. 12, 365 S.E.2d. 57 (1987). FurthemlOre, issues of 

negligence are not susceptib le \0 summary adjud ication, as a genera l proposit ion. Hallen lI. 

Mason Realty Company, 148 W.Va. 380, 135 S.E.2d 236 (1964). Summary judgement should 

be denied if there is involved conflicting testimony or varying inferences which may reasonably 

be drawn from evidence which is uncontradicted. Slate ex reI. Payne \I. Mitchell, 152 W.Va. 

448, 164 S.E.2d 20 1 (1968). A circuit court's function at the summary judgment stage is not " to 

weigh the evidence and detennine the truth of the matter but to determine whether there is a 

genuine issue for trial. " Anderson \I. Liberty Lobby, Inc. , 477 U.S. 242, 249 (1986). The Coun 

must draw upon any permissible inference from the underlying facts in the light most favorab le 

to the pal1)' opposing the motion. Malsushila £Iec. Indus. Co., Ltd v. Zenith Radio CO/p., 475 

U.S. 574 (1986); Masinrel' v. WEBCO Co, 164 W.Va. 24 1, 262 S.E.2d 433 ( 1980). A party is 

not entitled to summary j udgment unless the facts established show a right to judgment with such 

clari ty as to leave no room for controversy and show affimlativcly that the adverse party cannot 

prevai l under any circumstances. Aetna Cas. & Sur. Co. v. Federal Ins. Co., 148 W.Va. 160, 133 

S.E.2d 770 (1963). A motion for summary judgment must be denied if varyi ng inferences may 

be drawn from evidence accepted as truc . Ill. 

I. ASSIGNMENT OF ERROR NO. I : H IE CIRCU IT COURT 
MISCONSTRUED THE ARBITRATION ORDER AND TRI-STATE'S 
SECOND AMENDED THIRD-PARTY COMPLAINT WHEN IT FOUND 
THAT TRJ-STATE SOUGHT DOUBLE RECOVERY 
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In its Final Order, the circuit court concluded that Tri -State sought double recovery in it s 

thi rd-part y claims. Final Order (A.R. 276) ("the third-party claims ... const itute, in essence, 

TTi-State's attempt at a double recovery."). The circuit court misconstrued the Arbitration Order 

as having reduced Skaffs recovery based on its comparative negligence and fa il ure to mitigate. 

Based on th is erroneous construct ion of the Arbirrarion Order, the circuit court concluded that 

Tri-State 's third-party claims sought double recovery: 

By virtue of those arguments raised 10 its comparative fault 
defense , Tri-State was successful in reducing the amount of 
arbitra tion award against it in favor of Skaff ... . In fact , it was 
previously and conclusively estab li shed that Jason Steorts was 
acting as an agent of SkafT, and Tri-State's obligation to Skaff was 
reduced as a result of that finding, precluding Tri-State from 
assert ing any valid negligence cla im against e ither Jason Steorts, 
individually, or against Steorts Homebui lders, LLC. Princ iples of 
agency and the doctrines of colla tera l estoppel and res judicata bar 
the third-party claims which constitutc, in essence, Tr i-Sta te's 
anempt at a double recovery (the fi rst recovery being the reduction 
in damages recoverable by Skaff due to Skafrs comparative fau lt 
and failure to mitigate) .... As a result of that comparati ve fault , 
or thc failure to mitigate, Skafrs potential recovery was reduced to 
account for its own fa il ures, including those of it s agent, Jason 
Steorts. In other words, thc discrepancy betwcen the amount 
claimed by Skaff in the arbitration and the amount awarded to 
Skaff in the arbitration is attributable to Tri-Statc's own 
comparat ive fault or failure to mitigate. The value of those 
affirmative defenses have already been decided and cannot be 
rclitigated here. Otherwise, the claim against Jason Steorts would 
constitute a collateral attack on the arb itration award- an attempt to 
obtain a greater benefit from Skafrs agent's activities than the 
Arb itrator thought it should. 

Fillal Order (A.R. 273, 279) (see A.R. 275). 

The circuit court's conclusions are erroncous for two reasons. First, the Arbitration 

Order specifica ll y disclaimed reducing the award based on SkafPs comparat ive negligence. 

Second, in its third-party claims, Tri-State sought only the amount it paid to Skaff, which did not 
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include the amount Skaffs award was reduced. In add ition, fo r reasons discussed infra, the 

circui t coun erred when it app lied claim and issue preclusion to find that Jason Steons was an 

agent of Skaff, and Tri·State's argument against claim and issue preclusion is not a collateral 

attaek on the Arbitratiol1 Order. 

First, the Arbitration Order states in pertinent part: 

Upon review of all of the claims and defenses there to, and the 
conflicting evidence presented thereupon, I am of the opinion that 
both parties substantiall y contri buted to this slip remediation 
expense, and whether there is a r ecovery under the negligence 
theory with application of comparative negligence, or the 
breach of Contract thereon with some aspect of failure to 
properly mitiga te, I be li eve that Skaff should recover only a 
portion of its claim for the slip repa ir. Therefore, I find and 
CONCLUDE that an appropriate recovery for the remediation 
costs of the slip repair is $125,974.33 (one·half (Y,) of the total 
cost of the remediat ion), together with pre·judgment interest at the 
rate of 7% per annum for a 15 months (an ave rage based on the 
timing of the actua l expenses), or $1 1 ,022.75. 

Arb. Order (A.R. 173). The clear language of the Arbirration Order demonstrates that the 

arbitrator reduced Skafrs award not because Skaff was comparatively negligent or failed to 

mitigate, but rather, whether Skaff was comparati vely negligent or fai led to mitigate or not. The 

ci rcuit court clearl y erred in construing the Arbitration Order as holding the fonner. See Final 

Order (A.R. 273, 275, 279). 

Second, Tri ~S t ate sought only to recover from Steorts and Steorts Ilomebuilders, LLC, 

the damages awarded by the arbitrator fo r which Steorts was responsible; Tri -State did nOl seek 

to recover the amount reduced by the Arbitrator. Tri~Stale's Second Amended Third-Party 

Complainr states, 

In regard to the trespass and pool property land sli p claims, the 
arbi trator awarded the following sums against Tri ·State and in 
Skaffs favor: $31,275.45, including pre·j udgment interest, on the 
trespass clai m; $136,997.08, including pre~judgment interest, on 
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the slip repair claim; and $30,000 in a\!orney's fees, for J total of , 
$198,272.53 in damages that Tri-Slate was forced to pay Skaff. 

Second Am. Third-Party Compl. (A.R. 60-61) (cmphasis added). Accordingly, Tri-State 

asserted Ihal Respondents "are li able to Tri-Statc for the ent ire amount of $198 ,272.53 , plus pre-

judgment interest and anorney ' s fees. " [d. (A.R. 6\). Tri-State did not seek to recover the 

amounl the arb itrator reduced; Tri-State sought from Respondents only the amoun t for which 

Respondents were respons ible, i.e., the amount Tri-State paid to Skaff as a result of the 

Arbitration (and as a result of Steorts ' actions). Moreover, Tri -State could not have double-

recovered because Tri-State did not recover anything in Arbitration. Arb. Order (A.R. 160- 174). 

Therefore, the circuit court was clearly wrong in finding that Tri -State ' s claims were an attempt 

at double recovery because (I) Tri-State had not recovered anyth ing in arbitration and (2) Tri-

Stale did not seek to recover the amounts reduced, but only the amount for which Respondents 

were respons ible. Thercfore, Petitioner prays that this Court reverse the Final Order and remand 

this maHer for fu rther proceedings. 

II. ASSIGNMENT OF ERROR NO.2: THE CIRCUIT COURT ERRED IN 
CONCLUDING THAT MUSGROVE v. fIlCKORY INN DID NOT APPLY TO 
ALLOW RECOVERY AGAINST JASON STEORTS AND STEORTS 
HOMEBUILDERS, LLC. 

The ci rcuit court found as follows, 

Tri-State's primary argument in favor of their claims is premised 
on the case of Musgrove v. Hickory Inn, 168 W.Va. 65, 281 S.E.2d 
499 (1981). Based on Musgrove , Tri-State argues that agenls are 
liable for their own torts. That case, however, presented the issue 
[sic) of whether the Defendants were sued in their proper capacity 
and whether the plaintiff had the right to recover against the agent, 
personally. Tri-State's reliance on Musgrove is misguided. The 
law does not permit a double recovery, which is what Tri-State 
would have if permitted to obtain an award of damages against the 
Third-Party Defendants in this casc. 

Final Order (A .R. 281 ). 
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As discussed in Assignment of Error Number I, Tri·State' s th irf party claims did not 

seek double recovery because Tri·State did not recover in arbitration, and Tri·State only sought 

from Sleorts the portion of damages awarded in arbitration for which Steorts is responsible. 

Moreover, as discussed infra in Error Number 6, Tri-Statc could not have double-recovered 

because Jason Steorts was not acting as an agcnt of Skaff (he testified repeated ly that he was not 

Skaff's agent, as did Doug Skaff), but rather, he was acting as an agent of Steorts Homebuilders, 

LLC. In any event , even if Jason Stearts was acting as Skaff's agent, he can still be found liable 

individually under Musgrove. 

Under Musgrove \I. Hickory Inn, "(a}n agent or employee can be held personally liable 

for his OlVn torts against third parties and this personal liability is independent of his agency or 

employee relationship. Of course, if he is act ing within the scopc of his employment , then his 

principal or employer may also be held liab le." Syl. pt. 3, Musgrove v. HickOlY 11711, Inc., 168 W. 

Va. 65, 28 1 S.E.2d 499 ( I 98 I)(cmphasis added). Musgrove further explained: 

In this jurisdiction a joint aClion of tort may be instituted against a 
master and servant in a casc in which plaintiffs injuries were 
occasioned so lety by the ncgligence of the servant, . .. The 
relation of master and servant in those cases, in which the doctrine 
of respondeaf superior applies , is joint, and the parties should be 
regarded as though they were joint tortfeasors. 

ld. at 68, 501 (quoting Slale ex rei. Bumgarner v. Sims, 139 W.Va. 92, 79 S.E.2d 277 (1953)). 

For decades, this Honorable Court has cited Musgrove as a basis for finding liability against an 

agent and/or principaL2 Moreover, even before Musgrove, this Court consistentl y held that an 

agent or employee can be indiv idually liab le fo r his or her negligence, and a principal or 

2 See, e.g., s)'l. pl., Harless" First !I'm. Balik In Fairmont, 169 W. Va. 673, 673 , 289 S.E.2d 692, 694 (1982); syl. 
pI. 3, Jarvis v. Modern Woodmen of Alii., 185 W. Va. 305, 307, 406 S.E.2d 736, 738 (1991); s)'1. pl . 2, Holsteill v. 
Noralldex, Inc., t94 W. Va. 727, 728 , 461 S.E.2d 473 , 474 ( 1995); s)'l. pt. 5, Callrt/en v. lolliffe, 203 W. Va. 258, 
260,507 S.E.2d 136, 138 (\998); Woodrum v. lohman. 210 W. Va. 762, 768, 559 S.E.2d 908, 914 (2001); syt. pt. 4, 
Prllitt Y. IV. Virginia Dep't of Pub. Sa/ery, 222 W. Va. 290, 293, 664 S.E.2d 175, 178 (2008); 011"" v. Rockwell,225 
W. Va. 43 , 62, 689 S.E.2d 255, 274 (2009); 
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employer may also be liable if the agent or employee acted negligently in the scope of his or her 

employmenL) 

Under th is longstanding principle iterated in Musgrove and echoed throughout West 

Virginia's jurisprudence, Jason Steorts and Steorts Homebuilders, LLC, can be found liable for 

Jason Steorts' negligence. The Court in Musgrove did not li mi t its holding to the issue of suing 

an agen t in the proper capacity and did not limi t li ability. Musgrove plainl y holds, and West 

Virginia j urisprudence consistentl y confirms, that an agent and its principal may be held liab le 

fo r an agent's torts. 

Ignoring the clear import of Musgrove , the circui t court instead relied on Thomson v. 

McGinnis for the proposition that recovery against a principal bars any recovery aga inst the 

principal' s agen l. Thomson did not hold as such. Thomson merely reiterated the distinction 

between agents and se rvants: 

An agen t in the restricted and proper sense is a represen tative of 
hi s principal in business or con tractual relations with third persons; 
while a servant or employee is one engaged, nOI in creat ing 
contractual ob ligations. but in rendering service, chiefly with 
refercnce to things but sometimes wilh refe rence to persons when 
no contractual ob ligation is to resu lt . 

Syl. pI. 3, Thomson v. McGinnis, 195 W. Va. 465,469,465 S.E.2d 922, 926 (1995) (quoting syl. 

pI. 3, Slate ex rei. Key v. Bond, 94 W.Va. 255, 118 S.E. 276 (1923); sy l. pI. 2, Teler v. Old 

CololIY Co., 190 W.Va. 711, 441 S.E.2d 728 (1994». The hold ing in Thomson does not address 

whether an individual can be found liable for torts committed whi le acting as an agent. 

Musgrove positi ve ly holds as such. Thus, the circui t clearly crred whe n it mi sapplicd Thomson 

1 See syl. pl. I, O'Dell v. Universal Credil Co., 118 W. Va. 678, 191 S.E. 568, 569 (1937); Porter v. SOUlh Penll Oil 
Company, 125 W.Va. 361 , 24 S.E.2d 330 ( 194) ; Slare ex reI. Bumgarner v. Sims, 139 W. Va. 92, 111 , 79 S.E.2d 
277, 289 (1953); Griffilh v. George Transfer & Rigging, Inc ., 157 W.Va. 3 16, 20 I S.E.2d 28 1 (1973); Cremeoffs v. 
Maynard, W.Va. , 246 S.E.2d 253 (1978). 
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and Musgrove in it s grant summary judgment. TI1C Petitioner prays thai this Court reverse the 

Filial Order and remand thi s maHer for funher proceedings. 

III. ASSIGNMENT OF ERROR NO.3: THE CIRCU IT COURT ERRED IN 
APPLYING RES JUDICATA AND COLLATERAL ESTOPPEL BASED ON 
THE ARBITRATION ORDER WHEN THE PROCEDURES AND RULES 
GOVERNI NG ARBITRATION DIFFER VASTLY FROM THE 
PROCEDURES AND RULES GOVERNING COURT PROCEEDINGS 

The circuit court round resjudicala and collatera l estoppel barred Tri-S tate's third-party 

claims because the Arbitration Order was bindi ng and not subject to attack: 

The Court is part icula rl y cognizant of the bindi ng nature of 
arbitration awards . Such awards, including the one at issue here, 
arc binding and final as to all matters presented in those 
proceedings. As the West Vi rginia Supreme Court of Appeals has 
recognized: "A body of West Virginia case law has cvolved over 
the years that mandates arbitration awards be recognized as 
binding and final as to the matters presented. ' It has long been the 
ru le in th is State that where parties have undertaken arbitration, 
their award is binding and may onl y be attacked in the courts on 
Ihe basis of fraud or on those grounds set oul in W.Va. Code, 55-
10·4.'" Rashid v. Schenck Conso·. Co., 190 W.Va. 363.367,438 
S.E.2d 543,547 (1993), quoting Clinton WoreI' Association v. 
Farmers Cons/ruc/ion Co. , 163 W.Va. 85,254 S.E.2d 692 (1979). 
There was no assertion in the course of thi s matter that the 
arbitration award should be inva lidated for any reason and, 
accordingly. this Court has no authori ty to make a fi nding that is 
contrary to the findings upon which the arbitration award was 
based. 

Final Order (A.R. 281 - 282). The circuit court found that , ifTri-State were allowed to litigate its 

thi rd-party claims, "the claim against Jason Steons wou ld const itute a collateral attack on the 

arbi tration award- an attempt to obtain a greater benefit from Skarrs agent's activi ti es than the 

Arbitrator thought it should ." Id. (A. R. 279). 

To be clear, in asserting its third-party claims and in opposing Respondents' moti ons for 

summary judgment, Tri-State did not attack, impeach, or seek to have invalidated the Arbirrarion 

Order. Rather, Tri-State asse rted that the Arbirrarion Order does nOl bar Tri-State's thi rd-party 
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claims that were never li tiga ted in Arb itration against Respondents who were nonparties and 
I 

nonprivies in the Arbitration. In thi s appeal, Tri-State is not attacking, impeaching, or seeking to 

have invalidated the Arbitration Order. Rather, Tri-Statc asserts that the circui t court 

misconstrued the Arbitration Order and misapplied wcll -established law in granting summary 

judgment. 

In concluding that Tri-State's third-party clai ms amounted to a co llateral attack on the 

Arbitration Order and in concluding that the Arbitration Order was binding on Tri-State's third-

party claims, the circuit court fai led to evaluate whethe r the differences in rules and procedures 

between arbi tration and civil actions render claim and issue preclusion inapplicable. Under West 

Virginia law, re-litigation of an issue or claim is not precluded when a new determination of the 

issue is warranted by differences in the quality or extensiveness of the procedures fo llowed in 

two courts. Syl. pI. 2, in part , Srale v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995); Asaad v. 

Res-Care, Inc., 197 W. Va. 684, 478 S.E.2d 357 ( 1996). 

Here, there is no question that the quality and extensiveness of the procedures govern ing 

arbitration are far different from a civil action. The Uni ted States Supreme Court has explained 

the differences: " In bilateral arbitration, part ies forgo Ihe procedural rigor and appe llate review 

of the courts in order to real ize the benefits of private dispute resolution: lower costs, greater 

efficiency and speed, and the ability to choose expert adjudicators to reso lve specialized 

disputes." AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348 (20 11). Indeed, " fa] prime 

objecti ve of an agreement to arbitrate is to achieve stream lined proceedings and expeditious 

results." PreSIon v. Ferrer, 552 U.S. 346, 357 (2008). Similarly, the West Virginia Supreme 

Court has explained the differences, 

By design , an arbitration proceeding add resses a legal dispu te in a 
fashion aimed at resolv ing the matter more expeditiously and less 
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expensively than might occur in the court system. Dispensation 
with the formal rules of evidence and procedure is part of what 
enab lcs arbitrat ions to advancc in an alacri tous manner by 
comparison to judicial procccdings. Articulating the sa lutary 
effect of the procedural shortcuts inherent to arb itrations, this 
Court previously observed: 

'The parties contract for an arbitrator, nOI a procedure. Due process 
does not necessarily mean Anglo-American ru les of evidence, nor 
winner-lake-all substantive rules. . .. The system of rev iew of 
arbitrat ion awards should be set up to avoid delay caused by the 
losing party in arbitration cha llengi ng the award of the arbitrators, 
especia ll y on mere procedural grounds! The strict rules governing 
an action at law have ncver been app licable to an arbitration 
proceeding. ' 

Cunningham v. LeGrand, 237 W. Va. 68,75, 785 S.E.2d 265, 272 (2016) (internal ci tations and 

quotations omitted). 

As demonstra ted, the qua lity and ex tensiveness of procedures governing arbitration and 

civil actions differ vastly. The circuit court fa il ed to evaluate the differences, and the 

Respondents, who had the burden of proving the suitability of summary j udgment below, failed 

to demonstrate thai the procedures in the subject arbitral forum are identical to those employed in 

court . The circuit court thus erred by gran ting summary judgment when the Respondents 

altogether fai led to reconc ile the vast procedural diffe rences between arbitration and civil 

actions. Therefore, Petitioner prays that thi s Court reverse the Final Order and remand thi s 

mailer fo r further proceedings. 

IV. ASSIGNM ENT OF' ERROR NO.4: THE C IRCUIT COURT ERRED IN 
APPLYING RES J UDICATA AS NEITHER JASON STEORTS NOR 
STEORTS HOMEBUILDERS, LLC, WERE PARTI ES TO THE 
ARBITRATION AND AS T HE C LAIMS ARBITRATED WERE NOT 
IDENTICAL TO TRI-STATE'S THIRD-PARTY C LAIMS PRESENTED IN 
CIRCUIT CO URT. 

The ci rcui t court concluded (hat, based on the Arbitration Order, res judicata barred Tri-

State's third-party claims. Specifically, the circuit court found : 
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The elements of res judicata are met here. First, the issue of 
Skaff s portion of fault for the damages to the Ridgewo'od Pool 
property, vis·a·vis the conduct of its agent, Jason Steort!; , was fu ll y 
and finally litigated in the arbitration proceedings. Second, the 
arbitration proceedings involved the same parties, or persons in 
privity with those parties, at issue here. Tri·State was a party to 
both the arbi tration proceeding and this litigation. Finally, the 
causes of action identical to that which was presented in the 
arbi tration proceedings [sic] . 

Final Order (A. R. 278; see A.R. 279). 

Under West Vi rgi nia law, 

Before the prosecution of a lawsui t may bc barred on the basis of 
res judicata, three elements must be satisfied. First, there must 
have been a final adjudication on the merits in the prior action by a 
court having jurisdiction of the proceedings. Second, the two 
actions must involve ei ther the same parties or persons in privity 
wi th those same parties. Third, the cause of action identifi ed for 
resolution in the subsequent proceedi ng either must bc identical to 
the cause of action determined in th e prior action or must be such 
that it could have been resolved, had it been presented, in the prior 
action. 

Syl. pI. 3, Beahm v. 7 Eleven, Inc., 223 W. Va. 269, 672 S.E.2d 598 (2008). "The application of 

res judicata is dependent upon the distinctive characteristics of a particular case." Dan Ryan 

Builders, Inc. v. Oyslal Ridge Dev., Inc. , No. 16-040 1, 2017 WL 25370 18 , at '12 (W. Va . .Iune 

8, 20 17); Beahm v. 7 Eleven, Inc., 223 W. Va. 269, 276, 672 S.E.2d 598, 605 (2008). 

Application of res judicata cannot plainly defeat the ends of justice. State ex rei. Richey v. Hill, 

216 W. Va. ISS, 162,603 S.E.2d 177, 184 (2004); see Willard v. Whiled, 2 11 W. Va. 522, 526, 

566 S.E.2d 881, 885 (2002). 

Here, the conjunctive elements required for applicat ion of res judicata fail. First , 

pursuant to contract, only Skaffs claims against Tri·State were arbi trated . Respondents were not 

parties to the Arbit ration, nor were they privies to it. Arb. Order (A.R. 102- 103). Under West 

Vi rginia law, "[p]rivity, in a legal sense, ordinari ly denotes mutual or successive relationship to 
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the same rights of property ," Beahm v. 7 Eleven, Inc. , 223 W. Va. 269,273, 672 S.E.2d 598, 602 

(2008). "(T]he concept of privily with regard to the issue of claim preclusion is difficult to 

define precisely but the key consideration fo r its existence is the sharing of the same legal right 

by parti es all egedly in privity, so as to ensure that the interests of the party again whom 

preclusion is asserted have been adequately represented." Id. In other words, "preclusion is fair 

so long as the relationship between the nonparty and a party was sllch that the nonparty had the 

same practical opportunity to con tro l the course of the proceedings that would be available to a 

party." Id. "Under the principle ofresjudicalG. the re lationship of principal and agent does not 

per se establish a pri vi ty of interest." Syl. pc 2, Gently v. Farruggia, 132 w. Va. 809, 809, 53 

S.E.2d 741 , 742 ( 1949). 

Here, the Respondents did not have the "same rights of property" as any party 

represen ted in the Arb itrati on; the Respondents' interests were not a ligned with any party in the 

arbitration; and the Respondents as nonparties did not have the same practical opport unity to 

contro l the course of the arbitration as panies to the arb itration. The una ligned interests of 

Respondents and Skaff are demonstrated by each part ies' stance on who was working for or 

acting on behalf of whom. Jason Steons assc rted in his Marion for Summary Judgment that he 

was shicJded from li ability as a member of Steons Homebuilders, LLC, ye t he testified in his 

second deposition that he was not acting on behalf of Stearts Homebuilders, LLC. Compare 

Third.Parry De! Jason Sleorts ' Mot. for S1I1I1111. J. (A.R. 99-100) willi Jason Steorts Dep. Tr. , May 

26, 2016 (A.R. 233- 241). Steons Homebui lders LLC asserted in its Marion for SummQlY 

Judgment that Jason Steorts was not acting on it s behalf. Third·Parry Del Sreorts Homebuilders, 

LLe, MOl. for Summ J. (A.R. 141-142). Doug Skaff asse rted in the Arbitration that Jason Steon s 

was "not my agent." Doug Skaff Test. , Arb. Tr. (A.R. 220). In addition, Steorts' interests were 
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not aligned wi th Skaff because Skaff denied having any knowledge of !Jason Steorts directing 

Tri-State to dump the fill-dirt on or near the pool propeny. Doug Skaff, owner of Skaff Family 

Limited Partnership, testi fied : 

Mr. Hughes: So when Eric (Taylor, owner of Tri-State] tes tifi ed 
that Jason [Steons] specifically told him to dump the dirt over on 
the pool propeny, you're saying that never happened? Jason never 
told him that? 

Mr. Skaff: I wouldn't be aware of it cither way. 

Mr. Hughes: You wouldn't know either way? 

Mr. Skaff: I wouldn't be aware of what conversation Jason would 
have had with him. 

Doug Skaff Oep. Tr. (A. R. 231 - 232). Jason Stcorts testified in hi s first deposi tion that he had no 

idea who directed Tri-S tatc to dump the din in the pool area. Jason Stcorts Ocp. Tr. , May 7, 

20 14 (A.R. 195- 196). However, he test ified at the Arbitration that he instructed Tri-State to 

dump the fi ll di rt on the pool property pursuant to hi s discuss ions with Doug Skaff, which, agai n, 

Skaff denies. Jason Steons Test, Arb. Te. (A.R. 202-203); Doug Skaff Dep. Tr. (A.R. 232). 

"(S]ummary judgment should be denied if there is involved connict ing testimony or varying 

in fe rences which may reasonably be drawn from evidence." Harren v. lvfason ReallY Co., 148 

w. Va. 380, 390, 135 S.E.2d 236, 243 (1964). The fact that Skaff and Jason Steons cannot keep 

their stories straight in their testimony regarding knowledge, or lack thereof, of who directed Tri -

State to dump the fi ll dirt on to the pool property should not have inured to thc benefit of Jason 

Steorts. This conniet in testimony only emphasizes the fac t that thcre arc numerous genuine 

issues of material fact that existed below that a jury should be allowed to sort through on their 

own in regard to Tri-State 's third-pany claims. 
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Second, there is no quest ion that the cause of action li tigated in the Arbitration is not the 

cause of action bei ng lit igated here. Again, the Arbitration Order stales, "{tJhe claims involved 

in Ihe third-party action were not presented or arbitrated." (A.R. 160- 161 ). Moreover, because 

Respondents were not a party to the contract between Skaff and Tri-State t Tri-State's third-party 

claims could not have been litigated as arbitration was only binding on the parties to the cont ract. 

Therefore, res judicClfa does not apply because the causes of action are not identical, the 

Respondents were not parties to the contract, and Ihe Respondents were neither a party nor a 

privy in the Arbitration. 

Third, as explained in Ass ignment of Error No.3, res j udicala cannot apply to preclude 

Tri -State's claims because fe-litigation of an issue or claim is not precluded when a new 

determination of Ihe issue or claim is warranted by differences in the qua lit y or ex tensiveness of 

the procedures foll owed in the two forum s. The circuit court clearly erred in concluding that res 

judicafa barred Tri-Statc ' s third-party claims. Therefore, Petitioner prays that this Court reverse 

the Final Order and remand Ihis matter for further proceedings. 

V. ASSIGNMENT OF ERROR NO.5: TH E C IRCUIT COURT ERRE D IN 
APPLYI NG COLLAT ERAL ESTOPPEL AS TRI-ST AT E DID NOT HAVE A 
FU LL AN D FAIR OPPO RT UNITV IN ARBITRATION TO LITI GATE T HE 
ISSUES PRESENTED IN TRI-STATE'S THIRIO-PARTY CLAIMS AG AI NST 
J ASO N STEO RTS AND STEORTS HO MEBUIL DERS, LLC. 

The circuit court concluded thai , based on the Arbilralion Order, collateral estoppel 

barred Tri-State ' s third-party claims. Specifically, the circuit court reasoned: 

The elements necessary to conclude that collatera l estoppel applies 
to bar Tri-State's claims in thi s case are sati sfied . First, the issue 
of Jason Steorts ' role with regard to the project at issue was 
previously decided when the arb itrator concluded that "Jason 
Steorts was the agent of Skaff in its dealings with Tri-State." 
Second, it is well -established that the doctri ne of co llateral 
estoppel can give preclusive effect to issue decided in the course of 
an arbitration proceeding. See Rashid v. Schenck Consll·. Co., 190 
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W.Va. 363,367,438 S.E.2d 543, 547 ( 1993). The arbitration award 
was entered and, as a result of that dec ision, the part ies reso lved 
the claims of Skaff against Tri ·State . The arbitration consti tlllCS a 
final decision on the merits wi th regard to the issue presented to 
thi s Court. Fourth, the party aga inst whom the doctrine of 
collateral estoppel is being invoked by Jason Steorls, Tri·State, 
was a part y to the arbitration proceeding, and there is no di spute as 
to that fact. Finally, Tri-State had a full and fair opportunity to 
litigate, and in fact did litigate, the issue of Jason Steorts' role in 
connect ion with the project at issue in the arbitration proceeding. 

Final Order (A.R. 276). 

Under West Virginia law, " lcJollaleral estoppel is designed to foreclose fe- litigation of 

issues in a second sui t which have actually been li tigated in the earli er suit even though there 

may be a difference in the cause of action between the parties of the firs t and second suit." Syl. 

pI. 2, in part, Conley v. Spillers, 171 W. Va. 584, 586, 301 S.E.2d 216, 2 17 ( 1983). The Court 

has explained, " [b ]ut wbere the causes of action are not the same, the parties being identical or in 

privity. the bar ex tends to onl y those matters which were actually litigated in lht! formt!r 

proceeding, as d istingu ished from those matters that might or could have been litigated therei n, 

and arises by way of estoppel rather than by way of st ri ct res adjudicata:' Id. at sy l. pI. 2 

(quoting Lane v. Williams , 150 W.Va. 96, 100, 144 S.E.2d 234, 236 (1965)). Based on these 

underl ying principles, the Court has laid ou t a four part test to determine the applicability of 

co ll ateral estoppel: 

Co ll ateral estoppel will bar a claim if four conditions arc met: ( I) The 
issue previously decided is identical to the one presented in the action in 
questi on; (2) there is a final adjudication on the merits of the pri or action; 
(3) the party aga inst whom the doctrine is invoked was a party or in privi lY 
with a party to a prior action; and (4) the party against whom the doctrine 
is raised had a fu ll and fair opportunity to liti gate the issue in the prior 
action. 

Syl. pI. I , State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 ( 1995). 
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Pursuant 10 due process princip les. "any person against whom collateral estoppel is 

asserted must have had prior opportunity to have li tigated his clai m." Sy l. pt. 8, Conley \I. 

Spillers, 171 W. Va. 584, 301 S.E.2d 216 (1983). The Court has explaincd, "[i]n a close case, 

the trial court may well decline to enforce coll ateral estoppel but such declination means only 

that the party seek ing collatera l estoppel must li tigate the issue which is what would have to be 

do ne if there were no earlier proceeding ." ld. aI 595, 227. 

The circuit court 's Final Order is clearly erroneous for the fo llowing reasons. First, the 

circui t court misapplied Rashid \I. Schenck Construction Co. to support its conclusion that the 

Arbitration Order was binding on Tri·State pursuant to issue preclusio n princip les. In Rashid, 

this Court ultimately held that a nonparty to arbi tration should be given opportunity to litigate 

issues not litigated by reason of the entity's nonparty status. Rashid \I. Schenck Const. Co. , 190 

W. Va. 363, 368, 438 S.E.2d 543, 548 (1993). 

In Rashid, the petitioners (the Rashids) en tered into a construction contract wi th 

res pondent (Schenck Construction). Jd. at 364, 544. The contract was bonded by USF&G 

(U nited States Fideli ty & Guaranty Co., who intervened in the appea l) in a performance bond for 

the max imum contract price. Id. The contract requ ired that parties arbitrate any d ispute, and the 

construc tion contract was incorporated by refe rence in the bond .4 Id. at 367, 547. 

A dispute between the Rashids and Schenck arose after Schenck refused to complete the 

projec t, so the Rashids and Schenck underwent binding arbitration . Id. at 365, 545. USF&G 

was on notice of Schenck's default, paid for Schenck ' s defense, but was not a party to the 

arbitration. Id. at 366, 546. Whi le arbitrati on was pending, the Rashids filed claims in district 

court against USF&G for obstruct ing the Rashids' claim against Schenck based on USF&G ' s 

~ The contract in Rashid allowed third-parties with a substantial interest in the arbitration to be added as a party to 
the arbitration i f the Rashids and Schenck agreed to the addition of the third-party. 
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railure to conduct a timely investigation or the Rashids' claim per the Jerfonnance bond. Id. 

The district coun stayed the cla ims pending arbitration. Id. 

The arbitrators found fo r the Rashids and awarded $763,730.00. Id. The Rashids filed 

suit in Kanawha County Ci rcuit Court to en rorce the judgment. Id. Schenck did not appear, so 

the coun entered j udgment in the Rashids' favor. Id. The Rashids then filed a suggestion and 

writ or execution against US F&G. Id. In response, USF&G denied liability and argued that the 

di strict cou rt wou ld determine the issue. Id. The circu it court dismissed the Rashids' cla im. Id. 

The Rashids appea led to West Vi rginia Supreme Court of Appea ls. 

While the appeal was pending, the district coun concluded that collateral estoppel 

precluded USF&G from rc li tigating issues decided in the arbitration, stating: 

Having concluded in gcneral that USF & G is bound by the 
arbitrator's award insofar as it determined Schenck Construction's 
liability to the Rashids under the referenced contract, practical 
problems remain. Whi le federal law would doubtless have 
required USF & G to arbi trate its defenses along with those of 
Schenck Construction, that scenario did not occur and USF & G 
should not be bound by the award to the extent that it is based 
in whole or in part on unbonded obligations. The West Virginia 
statute [W. Va. Code § 45-1 -3, titled "Judgment, decree or 
recovery not binding on surety not party to proceeding"} and 
subsequent case law also dictate that USF & G be given the 
opportuni ty in thi s action to present defenses personal to it that 
were not raised in the arbitration proceeding. There be ing 
disagreemcnt between the parties about the issues decided by the 
arb itratOrs, they will be given an 0PP0l1un ity to prescnt the ir 
posit ions on the matter. 

Id. at 0.6 (emphasis added) . The Court initially agrced with the district court , stating: 

A body of West Virginia case law has evolved over the years that 
mandates arbitration awards be recognized as binding and final as 
to the matters presented. " It has long been the rule in this State 
that where part ies have undertaken arbitration, their award is 
bindi ng and may onl y be attacked in the courts on the basis of 
fraud or on those grounds set oul in W. Va. Code, 55- 10-4." ... 
Moreover, the Fedcral Arb itration Act now controls this situation .. 
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.. Consequently , we concur with the federal district c6urt that 
USF & G agreed to arbit rate and thus, the arbi tration award is final 
and binding, and should be given collateral estoppel effect. s 

Id. at 367, 547. However, the Court, li ke the district court, ultimately gave USF&G, a nonparty 

10 Ihe arbitration, opportunity to present its defenses not liti gated in the arb it ration by reason of 

USF&G not being a party to the arbitration: 

However, USF & G complains that it has defenses thai have not 
been presented 10 any tricr of fact. In it s order, the federal district 
court also concluded that USF & G had not arbitrated its defenses 
along with Schenck Construct ion and granted USF & G the 
opportunity to present evidence of those defenses which were not 
raised before the arbitration. "There being disagreement between 
the parties about the issues decided by the arbit rators (USF & G) 
will be given an opportun ity to present their position on the 
matter." 

Id. at 368-369, 548-549. 

In the instant matter, the ci rcuit court ignored the ultimate holding and import of 

Rashid- that USF&G was givcn opportuni ty to litigate issues that were not litigated in the 

arbitration by reason of USF&G not being a party in the arbitration. The relief afforded in 

Rashid is similar to the relief Tri-State now seeks-an opportunity to li tigate issues that were 

only litigated between Skaff and Tri-Statc, not the Respondents, by reason of the Respondents' 

nonparty status in Arbitration. Here, like in Rashid, Tri-State does not seek to relit igate Tri-

State's liability to Skaff; Tri~State only seeks to litigate its th ird-party cla ims against 

Respondents. Thus, the ci rcuit court clearly erred in its applica tion of collateral estoppel to Tri-

State's claims. 

Applying Rashid, the United States District Court for the Southern Di strict of West 

Virginia. in Chandler \I. Journey Educalion Markeling, Inc., held that neither res judicata nor 

j The Coun then went on to explain thaI a suggestion is a proper method 10 collect on a perrormance bond obligation 
if the surelY (USF&G) ;s liable or indebled to Ihe judgmcnt debtor (Schcnck) 
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co llateral estoppel would bar claims against an individual who appeared at arbitration but was 

nO! a party 10 it. No. 2: 1 0-CV-00839, 2012 WL 4356838, al "6 (S. D.W. Va. Sept. 2 1, 2012) 

(unreported). Specifically, in Chandler, plaintiffs and defendant Journey Education had 

arbitrated a payment di sputc, including fraud claims. Michael Fischler, Journey Education 's 

president, appeared as a representative of Journey at the arbitration, but not indiv iduall y. The 

arbitration order found that Journey was entitled to a directed verdict on the fraud claims. In a 

subsequent civil act ion, Fischler asserted thai the directed ve rdict precluded plainti ffs' fraud 

cla ims per resjudicolo and co llateral estoppel. The District Court explained : 

Here, neither res judicaw nor collateral estoppel precludes the 
claims agains t Fischler. Fischler was not a party to the arbitration 
agreement but appeared at the arb itration as Journey's 
representati ve. Fischler was thus not a party to the arb itration 
proceeding. Moreover. under collateral estoppel , the arbitrator did 
not "actually resolve" the issue of fraud and fraudu lent inducement 
on the meri ts of the claims. Nor, under res judicata, was there a 
prior final adjudication "on the merits" of the fraud claim. Tht;: 
arbitrator directed the verd ict in favor of Journey on the fraud 
claims not on the merits, but because she concluded that any 
damages claimed based on fraud would be the same damages that 
the plaintiffs were entitled to under breach of contract. The 
arbitrator's decision thus did not determ ine whether fraud or 
fraudule nt inducement had actua ll y occurred. Therefore , I FIND 
that the claims agai nst Fischler are not precluded by either res 
judicata or collateral estoppe l. 

Chandler v. Journey Educ. Mklg., 1nc., No. 2: 1 0-CV-00839, 2012 WL 4356838, al '6 (S.D.W. 

Va. Sept. 21, 20 12) (unreported). 

Here , like in Chandler, neither Jason Steorts nor Steorts Homebuilders were parties to the 

arbitration proceeding, and the arbitrator speci fically found Ihat Tri-State's third-party claims 

were not litigated in the arbi tration. The Arbitration Order states, "[t]he claims involved in the 

third-party action were not prcsemcd or arbitrated." (A.R. 102- 103). Accordingly, like in 

Chandler, the arbitrator could not "actually resolve" issues rai sed in Tri-S tate's third-party 
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clai ms. Thus, even though Jason Steorts appeared at arbitration, the isslle of hi s agency in the 

contex t of Respondents li ability to Tri·Statc could not have been fully and fairly litigated 

because Responden ts were not parties. 

As Chandler and Rashid illuslrate, a party to arb itration is depri ved of a full and fair 

opportunity to litigate issues when those issues arise from clai ms asserted by or against a 

nonparty. Here, Tri·State did not have a full and fai r opportuni ty to li tigate issues presented in 

it s thi rd·pa rt y claims as Tri·State's th ird·party claims were not presented or decided in the 

arbitration. On November 17, 2014, the arbit rator rendered the Arb; fralion Order, which 

expressly states, " [tJhe claims invo lved in the thi rd·part y action were not presented or 

arbitrated." (AR. 160-16 1). Indeed, because the issues determined in arbitration were solely 

related to Skaffs claims aga inst Tri-State--daims aris ing oul the contract between Tri·State and 

Skaff as ill ustrated by the Arbifmrion Order- the issues decided in said arbitration are not 

identica l or similar to the ones presented in Tr i·State's Ihird·party claims aga inst Respondents. 

Second, not only were Respondents not panies to the Arb itration, the arbitration was 

bindi ng onl y on Skaff and Tri·State. Therefore, Tri · Statc did not have a fu ll and fai r 

opportunity to litigate the issue of Steorts' negligence or agency. On Jul y 17,20 11 , Tri·State 

and Skaff ente red into a contract that required any controversy or dispute to be settled by 

binding arbitrat ion administered by the American Arb itration Assoc iation ru les. Arb. Order 

(A.R. 160- 161). Pursuant to thi s provision, 0 11 November 6, 20 14, binding Arbi tration was held 

between Skaff and Tri·Slalc to resolve, so lely, Skatrs claims against Tri·State. Well in 

advance of the Arbitration, Tri·Slale fil ed ils in it ial Third.Parry Complain! against Steons 

Homebui lders and project engineer Jimmy Calhoun, who was eventua ll y di smissed from the 

case. The allegations in the Third·Parry Complaint were not heard in the Arbitration 
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proceeding, and Tri-State specifically preserved those claims in the everlt further action against 

Steorts needed to be taken. Arb. Tr. (A.R. 228- 229). 

Third, collateral estoppel cannot bar the issues presented in Tri-State ' s third-party claims 

because, as discussed in Assignment of Error No.3, the qua lity and extensiveness of the 

procedures followed in arbitration are different than those followed in civil actions. Those 

differences deprived Tri-State of any full or fair opportuni ty to li tigate the issue in the prior 

action. 

In sum, Tri-State was not given a full and fair opportunity to adjudicate its claims against 

the Third-Party Defendants because: (1) Only Tri-State and Skaff were parties to the Arbi tration 

and Jason Steons was only called as a wi tness for Skaff in the Arbitration; (2) the Respondents 

nonparty status to the Arbitration deprived Tri-S tate of a fu ll and fair opportunity to litigate the 

issues in the context of Tri-State ' s third-pa rt y claims; (3) The issues rai sed in Tri-State's claims 

against Third-Party Defendants could not have been litigated in the Arbitration because the 

Arbitration was binding only on Skaff and Tri-State per the contract-a contract to which Third-

Pany Defendant was not a party; (4) The procedures and di scovery available in arbitration are 

significantly more limited than those available to parties in a pending civil act ion. Therefore, the 

circuit court erred in concluding that collateral estoppel precluded any litigation of issues 

presented in Tri-State's third-party claims, and Petitioner prays that thi s Coun reverse the Final 

Order and remand this matter for further proceedings. 

VI. ASSIGNMENT OF E RROR NO. 6: THE C IRCUIT COURT'S FINDING 
THAT JASON STEORTS WAS AN AGENT OF SKAFF FAMILY LIMITED 
PARTNERSHIJ' IS CLEA RLY ERRONEOUS AND CONTRA RY TO THE 
EVIDENCE. 

Because the ci rcuit court erroneously applied claim and issue preclusion to bar Tri-State's 

third party claims, lhe circuit court failed to consider the substantial evidence indicating that Jason 
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Steons was acting as an agent of Steorts Homebui lders, not Skaff. LikewisJ the circuit court fai led , 
to analyze and apply the factors necessary to detemline whether Steorts was Skarrs agent under 

West Virgin ia law. 

Under West Virginia law, 

There arc four general factors which bear upon whether a master· 
servant relationshi p exists for purposes of the doctrine of 
respondeat superior: (1) Selection and engagement of the servant ; 
(2) Payment of compensation ; (3 ) Power of dismissal ; and (4) 
Power of control. The first three factors are not essential to the 
existence of the relationship; the fourth, the power of control. is 
detenn inative. Sy!. pI. 5, Paxton v. Crabtree, 184 W.Va. 237, 400 
S.E.2d 245 (1990). This Court has further held that " Io)ne of the 
essen tial elements of an agency relationship is the existence of 
some degree of conlrol by the principal over the cond uct and 
activities of the agent." Syl. pI. 3, Teter v. Old Colony Co.: 190 
W.Va. 711, 441 S.E.2d 728 ( 1994). 

All Med. LLC v. Rando/ph £ng'g Co., 228 W. Va. 634, 639, 723 S.E.2d 864, 869 (2012). 

No evidence was presented that Skaff <I) paid Jason Stearts ind ividually, (2) hired Jason 

Steons individua ll y, (3) had the authority to fire Jason Steorts individually, or (4) had the authority 

to control Jason Steons ind iv idually. Rather, Doug Skaff, the owner of Skaff Family Limited 

Partnership, testi fied unequ ivocally in deposition that Jason Steorts was not acting as Skafr s agent. 

Doug Skafftcst ified: 

Mr. Picciri llo: This Jason Stcorts arrangement, obviously the 
defense is laking a position that he was you r agent, he was the boss 
up there when you weren ' t there; is lhat the case? 

Mr. Skaff: He was not my agen t. 

Mr. Piccirillo: Okay. 1 mean, he is on this stuff, tell me what the 
arrangement was? Was he making money off it some how? 

Mr. Skaff: He was not maki ng money. We didn ' t pay him . We had 
nothing in writing. We had noth ing verbal. He knew there was 
go ing to be houses up there and he wanted the chance to try to 
build some. 
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Doug SkaffTesl. , Arb. Tr. (A.R. 220). Respondents presented no eVidenlce to support a finding 

that Jason Stearts acted as Skaffs agent Jason Stearts testified that he had no authority to direct 

Tri-SI8IC to dump the fill-dirt on the pool area. Jason Steans Tes!. , Arb. Tr. (A.R. 224). Jason 

Stearts was only involved in the project because Steorts Homebui lders, LLC, planned to build 

houses at the Rockcrest Pointe Subdivision and because he was a "friend" to Doug Skaff. Stcorts 

Homebuilders did, in fac t, build six houses at Rockcrcste Pointe. Rejponses of Third-Party 

Defendant, Stem'ls Homebuilders, LLe, 10 Tri·Srale 's First Ser of il1ferrogalories (A.R. 246--247). 

Jason Stearts even testified at Arbi l'ration that he was not acting as SkafPs agent , but as an "unpaid 

intermediary thai would try to help them wo rk through problems and issues." Jason Steon s Test., 

Arb. Tr. (A.R. 225). In his firs t deposition, Jason Steons testified: 

I was a friend of Mr. Skaff that was up there just observing what 
was going on. From time to time Doug would say, hey, you know, 
what do you think about thi s or what do you thi nk about Ihal , or 
whatever. That was the exten t of i1.. .. 8ul J never - my - the 
dealing with Tri -State and Mr. Skaff was between them. I had 
nOlhing to do with that. 

Jason Steons Dep. Tr. , May 7, 2014 (A.R. 197). In his second deposition, Jason testified about his 

dealings with Tn-State: "li ] f they would ask me a question, I wOllld give them an opinion because 

they wou ld ask Ihal.·' Jason Steorts Dep. Tr., May 26, 2016 (A.R. 234). Jason had no idea that the 

arbil rator had ruled that he was acting as an agent for Skaff. Id. (A.R. 235). According to Mike 

Steorts, who is Jason Steorts' father and part OVlller of Steons Homebuilders, LLC, Jason simply 

helped out hi s friend, Doug Skaff, "out of the goodness of his heart" because he and Doug Skaff are 

such "good friends. " Mike Stcorts Dep. Tr. (A.R. 243). 

As established, Jason Steorts and/or Steorts Homebui lders, LLC, were involved with the 

project because Steons Homebuilders, l.LC, sought to build houses on the property. This is why 
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Jason Steons: ( I) ran the initia l pre-bid meeting of the contractors for the: project (Jamcs Cooper 

Test. , Arb. Tr. (A.R. 295» ; (2) approved all on ri -States pay appl icat ions throughout the project 

(Id. (A.R. 2 14»; (3) directed the remediation work done by Bi rd Excavating after the pool property 

slipped and was thought to be a "part ner" with Skaff on the project by Darwin Bird (Darwin Bird 

Test., Arb. Tr. (AR. 199--201»; (4) was listed as the Contractor, with the LLC's address, in the 

WVDEP's NPDES stomnvater application permi t signed and submitted by Doug Skaff on behal f 

of the Skaff Family Limited Partnership (NPDES penn it application (A.R. 250)); and (5) gave Tri-

State its directions throughout the project (James Cooper Tes!. , Arb. Tr. (A.R. 206-2 19». Steorts' 

involvement in the projcct paid off. Steons I lomebuilders, LLC, buill six of the eight houses at 

Rockcreste Pointe. Responses of Third-Party De/endanl, Steorts Homebuilders, LLC, 10 Tri-

Slale'S Firsl Sel oj /nlerrogalories (AR. 246-247); Mike Steorts Dep. Tr. (AR. 244). 

Moreover, every communication to T ri-State from Jason Steorts was done on Steorts 

Homebuilders letterhead or via email with a Steort s Homebuilders company logo attached. See 

communications to and from Steorts Homebui lders LLC (A.R. 254-265). Every emai l from Jason 

Steorts was from his company email address . ld. Steorts even used his company phone for all his 

communications. /d. From the glaring lack of evidence tying Jason Steorts to Skaff and from the 

posit ive evidence tying hi m to Steorts Homebui lders, a jury could easily conclude that Jason Steorts 

was acting on behalf of Steorts Homebuilders, while giving directions to Tri-State.6 But the circuit 

court fa il ed to consider the substant ial evidence and instead misapplied res judicata and co llateral 

estoppel to bar Tri -Stale's third-party claims and the issues derivative therefrom, which, again, were 

never litigated in thc arbitration. As the substantia l evidence indicates, genui ne issues or fact 

ex isted that warranted summary judgment improper. 

(, A jury could conceivably conclude that Tri·State was simply negligent in relying on the directions given by Jason 
Steom 10 du mp din 0010 Ihe pool propeny. A jury could atso conclude thai Jason Swons was negl igent in giving 
such instructions to Tri-State. Regardless, thi s issue shou ld be given a chance to be dec ided by a jury. 
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CONCLUSION 

WHEREFORE, for the foregoing reasons, Petitioner Tri·Stale respectfully requests that 

Ibis Honorable Court REVERSE the circuit court 's entry of summary judgment and REMAND 

this matter for further proceedings. 

TRI-STATE PIPELINE, INC., 
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