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I. 
STATEMENT OF IDENTITY OF AMICUS CURiAE, ITS 

INTE REST IN THE CASE, AND ITS AUTHORITY TO FILE' 

The West Virgin ia Surface Owner's Rights Organ ization ("WVSORO") was establishcd 2 

in 2008. Over 900 persons pay dues and arc considered to be members of WVSORO. Only 

about 30% own any interest in the mineral (racts underl ying their surface tracts (and those who 

do own any mineral in terest are often bound by leases that arc antiquated in that they did not 

have the surface use protections that are negot iated into leases now based on knowledge of the 

extent of surface use for current drilli ng technology) . 

The legal relationship between the surface interests and the mineral ownerllessee interests 

is the core of WVSORO's purpose, and that re lationship is the essence of this appeal. The 

persons and interests affected go beyond the named parties in the present appeal. 

The lndependent Oi l and Gas Association estimates on the fi rst and second pages of its 

amicus brief how many jobs the oil and gas industry creates. WVSORO is pleased that West 

Virginians have jobs that allow them to stay in West Virginian and enjoy its land and the other 

benefits of living here. However, it must be pointed out that out of West Virgi nia's population 

of 1.8 Million, more than one mi ll ion li ve outside municipalities.3 And West Virginia has a 

1 Pursuant to Ru le 30(e) of the Rule of Appellate Procedure, David McMahon in his role as 
cofounder of and counsel fo r the West Virginia Surface Owner's Rights Orga ni7.ation primarily authored 
this brief pro bono. The Respondents nor any others made nor will be obligated to make payment to him 
or to the West Virgin ia Surface Owner's Rights Organiznt ion. Bradley Stephens' role is also entirely pro 
hono. 

2 As a techn ical lega l matter, WVSORO is a rcgi stered trade name used by West Virginia-Citizen 
Action Group, Incorporated, a West Virginia corporation, in order to organize, serve as a resource for, 
and advocate for surface landowners dealing with oil and gas related activit ies on their land and in their 
communities. The fi li ng of this am;cus brief is authorized by the executive di rector of the West Virginia
Citizen Action Group. 

3 See https :llsubu rbanstats.orgipopulation!wesl-virginiallisl-of-counlies-and-cities-i n- west-



home ownership rate of about 74%4 which is probably higher in rural areas where apartment 

buildings arc unusual. So, WVSORO speaks for the interests of a large number of citi zens 

whose surface property could be exposed to the use of thei r land for hori zontal shale drilling. 

Further, WVSORO a lso has an interest because statements from WVSORO's website 

were used by EQT in its briefinapproprialely. 

WVSORO's overarching position is that horizontal shale drilling generates huge 

amounts of money. money in amounts that West Virginians are not accustomed to. It is enough 

money to develop the resource responsibly, and it is enough to respect the rights of surface 

owners, and if surface owners choose to authori ze the use o f their land, it is enough to pay the 

su rface owners not what the land was worth to the surface owner before the dri ller showed up, 

but what the use of the land is worth to the dri ll er. 

For these reasons, WVSORO has a substantial interest in the case. 

II. 
FACTUAL AND PROCEDURAL mSTORY 

WVSORO agrees with the factual and procedural hi story contained in the previously 

filed amicus brief of the West Virginia Farm Bureau. 

III. 
TABLE OF AUTHORITIES 

Brown v. Crozer Coal & Land Co., 144 W. Va. 296, 107 S.E.2d 777 ( 1959) .............................. 12 

BuiJalo Mining Co. v. Marlin , 165 W. Va. 10,267 S.E.2d 72 1 ( 1980) ........................................ II 

vi rginia. 
<I See https:llwww.worldat las.comlarticleslthc-most· homcowners-in-the-u nitcd-states.html . 
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Kelf v. Appalachian Power Co., 170 W. Va. 14,289 S.E.2d 450 (1982) ..................................... 12 

West Virginia-Pillsburgh Coal Co. v. Strong, 129 W. Va. 832, 42 S.E.2d 46 (1947) .................. I I 

Statutes 

W. Va. Code §22-7- I(a)(1983) .................................................................................................... 11 

Other Authority 

Soeder, Daniel J.t "The Successful Development orGas and Oi l Resources from Shales in 
North America," Journal of Petroleum Science and Engineering (Vo l. 163 Apr. 20 \8) .. ..... 14 

IV. 
ARGUMENT 

A. EQT's brief incompletely and misleadingly cites the position of WVSORO on 
surface use for hor izontal drilling. 

Section II. B. of EQT's brief is entitled, "The Legislative Pronouncement of West 

Virginia and Neighboring States Indicate That Poo li ng - and a Resulting Burden on the Surface 

Owner - Is Reasonably Necessary." 

When witnesses are sworn to testify in court they are sworn to tell not just "the truth" and 

not j ust "nothing but the truth ," but "the whole truth." EQT, apparent ly fee li ng no such 

strictures, to ld a half-truth regarding WVSORO's position on the use of a surface owner's land 

for hori zontal drilling. 

WVSORO's web site does say that horizontal drilling can cause less surface damage than 

multiple vertical wells (though that methodology is not economical under current or foreseeable 

gas prices) as EQT's brief states at page 2 1. However, the same page of the website goes on to 

say, "The bad thing about horizontal drilling is that , whi le there is less total surface damage, it is 

all concentrated on one surface owner. WVSORO believes that the law does not pennit drillers 
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to do that without obtaining penn iss ion (in writing) [Tom that one surface owner, whether the 

surface owner docs or does not own the mineral s." https :llwvsoro.orglmultiple-horizontal-wells-

centralized-well-pads!, EQT's brief omits the provision that supports the result sought in thi s case! 

WVSORO's position has never been to "ban fracking (sic)." WVSORO' s position is that 

horizonta l shale drilling creates enough wealth that: (a) it can be done right environmentally; 

(b) a surface owner's property rights can be respected; and (c) if a surface owner agrees to the 

use of the surface owner's lands for horizontal shale development in exchange for compensat ion, 

the surface owner should be paid not what the land was worth to the surface owner before the 

driller showed up, but rather what the use of the land is worth to the driller. 

B. EQT's scare tactics are unsupported by, and even inconsistent with, the record. 

In closing argument below counsel for EQT stated: 

Power if very powerful. I am going to go back to that statement made in opening 
about this is not, as Mr. Grubb told you in opening, it is not a windfa ll , it is a win 
for all. He told you about how beneficial hori zontal drilling is, how benefi cial the 
Marcellus Drilling is; thei r I expert told you how beneficial pooling is. You do 
have power. If you want to stop all of that today, you can by not using 
common sense, but I have faith in you. We picked you as jurors. I appreciate 
your service. 

(J .A.727). (Emphasis added.) 

In the motion of the Independent Oil and Gas Associat ion (" IOGA") to file its amicus 

brief, IOGA stated (incorrect ly): " ... the ruli ng of the Circuit Court of Doddridge County, West 

Virginia has significant negative implications upon existing and future oil and gas development 

in West Virgin ia." 

4 



In its brief, IOGA also states that the holding of the Circuit Court below is a "material 

and substantial impediment to oi l and gas development in West Vi rginia" and "is devastating to 

the oil and gas industry." (JOGA Br. 2, 4.) 

The issue of the impact of the Ci rcui t Court ' s summary judgment ruling was not raised 

below. To know if this is true or a bluff, this Court would have to have evidence in the record, 

such as how many times have well pads have not been built because the surface owner told the 

driller to stay off. Other evidence would include how many times the morc likely scenario 

occurred, in which the surface owner told EQT not to come on their surface property and, as in 

the prescnt case, EQT came on anyway_ The Court would also have to know how much, or 

rather how little, each of those surface owners was offered for a surface use agreement and on 

what tenns. Also, if EQT moved a well pad (unlikely considering current behavior), what was 

the ex tra cost, any change in production, and what percentage of the total production was that? 

None of that evidence was in the record below in any fonn , let alone in a fonn that would 

let the Respondents scrutinize it through discovery. However, there is evidence in the record and 

the public domain that is contrary to the assertion that there would be any marked change in gas 

development if the Circu it Court' s order is upheld. 

First , accord ing to an EQT press release, it plans to drill well bores in 2018 that are an 

average of 11 ,800 feet long. 5 EQT can reach the minerals under the Respondents or any other 

re luctant surface owners from more than two miles away - i.e., EQT can simply move the well 

pad and still produce Marcellus Shale gas. 

s «In 20 18, the Company plans to drill 139 Marcellus wells wit h an avcrage lateral length of 
11 ,800 feet . . .. " See hup:llmcdia.eqt.com/press-release/eql-announees-20 18-operational-forecast. 
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Second, Crowder's expert witness testified that the present value of the tota l production 

from the nine horizontal shale weBs EQT drilled on the Crowder's surface, using EQT's figures, 

was over $171 million. (J .A. 634-637.) This figure was derived from a value of total production 

over the li fe of the wells of over $300 million, a figure obtained in di scovery. EQrs expert 

staled that they agree to new leases with royalty rates of up to 18% and guessed the average was 

15%. (lA. 582) The Carr lease signed in 1901 was a flat rate lease as to gas and would have to 

pay only 12.5% pursuant to W.Va. Code §22-6-8. So, for each add itional royalty percent in 

EQT's various leases it negotiates with mineral owners it has to payout an additional $3 million 

over the est imated li fe of the wells. If EQT would ofTer a surface owner only the equivalent of 

one addi tional percent of roya lty that it sometimes gives to mineral owners ($3 million), or even 

an up-front payment of 1% of the present value ($1.7 million) of future production, EQT would 

have little trouble finding surface owners willing to allow the use of thei r land. 

Third , unlike previously drilled sand fonnations. the Marcellus Shale is very widespread 

throughout much of West Virginia.6 EQT could simply drill in another area. It has 1.1 million 

Marcellus Shale acres in the region, 4.0 million acres total , about 72% of which is undeveloped 

at present. 7 

(, According 10 a map on the West Virginia Gcologic and Economic Survey website dated May 
10, 201 6, the Marccllus Shale is found from the entire northern panhandle south to include everything 
north and west of 1-79 and substantial portions south and east of 1-79. See 
http://www.wvgs. wvnet .edu/www/datastatIMarcell us/Down loadslWV G ESM a reel I usS h a Ie PageS ized Map 
_20 1605 10.pdf 

7 According to EQT's 10-K Fonn, filed Feb. 2018 wi th the Securities Exchange Commiss ion at 
hnp:llir .eqt.com/sec-fi t i ngs: 

EQT Production'S properties are located primarily in Pennsylvania, West Virginia, Ohio, 
Kentucky and Virginia. This scgment has approximately 4.0 million gross acres 
(approxi mately 72% of which arc considered undeveloped), which encom pass 
substantially all of the Com pany's acreage of proved developed and undeveloped natural 
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IOGA does not have the best basis for maki ng this bluff. It is the larger drillers, members 

of the West Virgin ia O il and Natural Gas Association ("WVONGA"), who almost exclusively 

have the capital and expen ise to drill horizontals shale well s. Notably, WVONGA whose 

members drill the va<:>t majority of the horizonta l shale wells, has fil ed no amicus brief. 

West Virgi ni a should not make the same mistakes it made with coaL In the present case, 

the bluff of "devastating" development should not result in the trampling the property ri ghts of 

its surface and other citi zens. 

C. WVSORO agrees with the Circuit Court below, the position of the Respondents, 
and the amicus brief of the West Virginia Farm Bureau. 

EQT had no right to use the Respondents' surface land, whether the use would be 

reasonabl y necessary o r not , for a wel l pad or other surface disturbance to drill well bo res 

horizontally beyond the boundaries of the mineral tract underlying their surface tract and into 

neighboring mineral tracts. In doing so, EQT trespassed. 

As held by the Circuit Court, and as pointed out in the briefs of the Respondents and the 

rann Bureau, th is position has been dicta in a prior decision of this Court. This position is also 

the holding on the same issue in coal cases. This position is a lso the conclusion of law of the 

three major general treatises on oil and gas law. This position is also the conclusion of law of a 

published articl e written by two gentlemen who were the heads of the West Virginia O il and 

Natural Gas Assoc iation and the Office of Oil and Gas of the West Virginia Department of 

Environmental Protection, respectively. 

gas and oi l producing properties. Of these gross acres, approx imate ly 1. 1 mi llion are in 
the Marcellus play, many of which have associated deep Utica or Upper Devonian 
dril ling rights, and approximately 0.1 mi ll ion are in the Ohio Utica 
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EQT attempts to bootstrap the right to reasonably necessary use of the Respondents' 

surface for drilling beyond the underl ying mineral tract by arguing that it is part of the 

reasonably necessary use of the surface for the tract underneath. However, with horizontal well 

bores that can be a mile or more long, use of the Respondents' surface is not necessary at all - it 

IS unnecessary. 

WVSORO concedes that it would not be a trespass if the hori zontal well bores drilled on 

Respondents' surface tract by EQT were confined to the boundaries of the mineral tract 

underlying Plaintiffs surface tract.s EQT, however, says that horizontal well bore legs, which 

can be a mile or more long in order to be economical, have to be longer than the distance across 

the mineral tract underlying the Respondents' surface tract. Therefore, in exercising its 

reasonable use ri ghts to drill into the underl ying tract, EQT slates it is necessary to use 

Respondents' surface to drill into neighboring tracts. This is false, and the exact opposite is true 

as explained above. 

If the rights of mineral owners to use of a surface tract depend on the economics of 

dri lling, a reliable title opinion for surface tracts for a development , or for a [ann, or for a simple 

residence would be impossible. The title examiner would have to know (and predict) future gas 

prices and drilling technology surface uses, and perhaps cven the topography of neighboring 

tracts. 

EQT's fallback position is that a lease amendment signed by the mineral owners gave 

EQT rights to use the surface for drilling into neighboring tracts. However, the persons signing 

8 WVSORO does not be lieve that the surface disturbance was " in the contemplation of the 
part ies" at the time of the severancc. This would also bar lISC of the surface by EQT. However, this issue 
not tried below or raised here. 
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the lease amendment we re no longer surface owners, and so they did not possess that ri ght in 

order to grant it: i.e., that "stick" in the bundle of sti cks of rights related to the propert y in 

quest ion belonged to Respondents at the time. 

With a similar lack of adherence to reali sm and law, EQT argues: "If parties to an oi l and 

gas lease, or a severance deed, wish to limi t the usc of the surface of a property pursuant to either 

of those instruments, they can do so." (EQT Sr. 6.) 

The lease in thi s case was signed in 190 1, before the Wright Brothers fi rst flew and 

before the Model T Ford went into production. The severance was in 1936. EQT's argument is 

that it can do what it wants unless those years-gone-by documents included language that lim its 

the use of the surface from drilling we ll bores miles into neighboring mineral tracts and 

producing the ir gas across the Respondents' surface - a use tha t did not and cou ld not have 

occurred until 2008. Even the use of rotary dri ll bits, instead of the "cable tools" (that essentiall y 

chiseled a well bore hole into the ground that had to be straight down the cable hanging into the 

ground) were not in use unt il 1960.9 

, 
According to W Va. Code § 22·7· 1(a) (1983) re·cod ified 1994: 

(2) Modem met hods of extraction of oil and gas require the use of substantia lly more 
surface area than the methods common ly in usc at the time most minera l estates in th is 
state were severed from the fee tract; and, specifically, the drilling of wells by the rotary 
dril ling method was virtua lly unknown in this state prior to the year one thousand nine 
hundred sixty, so that no person severing thei r oil and gas from their surface land and no 
person leasing the ir oil and gas with the right to explore for and develop the same cou ld 
reasonably have known nor could it have been .reasonably contem plated that rotary 
drill ing operations im posed a greater burden on the surface than the cable tool dri ll ing 
method heretofore em ployed in this state; ... 
(3) Prior to the fi rst day of January, one thousand nine hundred sixly, the rotary method 
of drill ing oil or gas wel ls was virtually unknown to the surface owners of this state nor 
was such method reasonab ly contemplated during the negotiations which occas ioned the 
severance of e ither o il or gas from the surface. 
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D. EQT's assertion that the Circuit Court should consider if EQT's operations 
completely destroyed the surface in determining whether the EQT's usc was 
reasonably necessary is wrong. 

WVSORO stresses that the cause of action before the Court is one of trespass, not 

contemplation of the parti es - a much more fact intensive cause of action which may be asserted 

in another case by Olhcr individual parties on another day. However, EQT cites to Buffalo 

Mining Co. v. Marrin, 165 W.Va. 10,267 S.E.2d 72 1 (1980), which cites to West Virginia-

Pillsburgh Coal Cal v. Strong, 129 W.Va. 832, 42 S.E.2d 46 (1947)(relyi ng on the fact that strip 

mining virtually destroyed the surface). The implicat ion is that since the surface disturbance on 

the Respondents' land did not virtually destroy the entire surface tract, EQT's use was 

pennissiblc as reasonab ly necessary. (Again, it is WVSORO's position that there was no right at 

all to use their surface to drill into neighboring mineral tracts. Therefore, the reasonably 

necessary test is not applicable. Even ifit was, it was not necessary at all due to EQrs abi li ty to 

drill long well bores, as noted above.) 

The Strong case happens to be about strip mining, which generally does virtually destroy 

the surface. Olher cases, however, have held that what the developer asserted was reasonably 

necessary was not in the contemplation of the parties and therefore impermissible even though 

the asserted use did not virtually destroy the surface. In Kell v. Appalachian Power Co. , 170 W. 

Va. 14, 289 S.E.2d 450 (1982), the West Virgi nia Supreme Court held that a 1939 contract 

granting a power company the right to cut and remove trees to maintain it s power line ri ght-of-

way did not authorize aeri al broadcast herbicide spraying. Years later, the power company used 

"aerial broadcast spray ing" on the land to ki ll the vegetation growing on top or near the right-of-

way. "The use of aerial broadcast spraying of herbicides to control vegetation along a right-of-
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way was unknown in 1939 and could not have been within the specific contemplation of the 

parties to the 1939 indenture involved in thi s case." Jd. at 170, 289 S.E.2d at 496. There was no 

mention of vi rtuall y destroying the property. In Brown \I. Crozer Coal & Land Co., 144 W. Va. 

296, 107 S.E.2d 777 (1959), the Coun held that auger mining was not contemplated by any of 

three very broad mineral severance deeds of the same property which were executed around 

1900. While the Court likened strip mining and auger mining, the Court did not in its decision 

talk about any virtual destruction of the whole property. 

Anached as an appendix to thi s brief are color reproductions of three images that are part 

of the record. (J .A. 144, 142, and 140.) The fi rst photograph shows the well site of a 

conventional vertical we ll drilled on the Respondents surface tract in 1995. The second 

photograph shows the well pad in question in thi s case after the nine hori zontal wells were 

drilled, but before they were put into production. The photograph does not show the drilling pit 

or the access road. (Note that for comparison, on the far left, the conventional well pictured in 

the first photograph can be seen.) The third photograph is a picture of the well in question in 

production with its ai r pollution, liquid collection, and other equipment in place. 

E. The "rule of capture" is not relevant to shale gas wells, so the law regarding 
transportation of gas through coal is relevant. 

EQT states that the law regarding the transportation of coal is not relevant to the 

conclusion it wishes this Court to reach. (EQT Br. 27.) While coal and shale gas are obviously 

difTerent when brought to the surface (and as they are used on the surface), this case is about the 

techniques required to produce shale gas. And in this regard the realities of shale gas production 

are very parallel to the production of coal. 
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Natural gas does not move through shale formations the way it moves in sand formations 

because the porosity and permeability of shale is so low. Under conditions in which a 

conventional sandstone reservoir rock would allow a cubic centimeter of fluid to flow through in 

seventeen minutes (and a tight sand rock in 11.5 days), a shale rock would only a llow the same 

volume to flow through in thirty· two years in the absence of a fracture. 1O 

In producing coal, the operator cannot open a vo id and have the coa l flow to the void 

from the surroundi ng formation. The operator has to go get it. That is the same with shale gas. 

EQr s brief points out that a convent ional vertical well will not effecti vely produce shale gas. 

The technique for going to gel the gas in shale involves horizontal well bores fo llowed by 

extensive ly fracturing the shale fo rmations surrounding the well bore using high-volumes of 

water, rather than the tunne ling required for coa l. The opening in shale is no larger than the 

grains of sand used to prop open the fracture, while the opening in coal is large enough for 

mining equipment and, so far, miners. But the principle is the same. Gas does not flow through 

10 One author explained the di fference in flow rates: 

To understand the tech nical challenge of oi l and gas product ion from shale, cons ider that 
a sample under the cond itions shown in Fig. 7 with one darcy of pcnneabililY will 
discharge flu id al a rate of I cm) Is. With all the other conditions be ing the same, 
replacing the block in Fig. 7 with a mill idarcy (md) conventional oil and gas reservoir 
will produce 1 cm3 of fl uid in 1000 s, or about 17 min. Substituting a microdarcy (l1d) 
tight gas sandstone will produce I cm) of fluid in a million seconds, equivalent to 
roughly 11.5 days. Finally, plac ing a nanodarcy (nd) gas shale in Fig. 7 block will 
require waiting a billion seconds fo r 1 cm) of flu id, or approx imatcly 32 years. The 
penneability of a nanodarcy gas shale is a million times lower than that of a conventional 
gas reservoi r rock, making the ascent of shales as thc dominant source of hydrocarbon 
production in the United States all the more su rprising. 

Soeder, Daniel J., «The successful deve lopment of gas and oil resources from shales in North Amcrica," 
Journal of Petroleum Science and Engineering (Vol. 163, Apr. 2018) at 405. 

12 



shale the way it flows through sandstone, so the developer has to go get it, using massive water 

frac ' ing, the same way a coal operator tunnels into a seam to produce it. 

The rule of capture was a rule that the courts thought was a necessity at the time it was 

created. Oil was the product being sought then. It was first thought that oil ran underground in 

rivers. Later its movement through sandstones was understood. Western states that came to oil 

and gas drilling later cnacted pooling laws to deal more efficiently and fairly with the problem. 

While gas found in sandstone can be thought of as fugacious, the gas in shale can only be 

thought of as moving in terms of geologic eons of time, and so the means of production is 

parallel to coal. Accordingly, the coal cases are analogous and authority for the position of the 

Respondents and WVSORO contrary to the position of EQT in section II . C. of its brief. 

v. 
CONCLUSION 

The rulings of the Circuit Court below which EQT appealed to this eourt should be 

upheld. 
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Respectfully submitted March 15, 2018. 

WEST VIRGINIA SURFACE OWNERS' 
RIGHTS ORGANIZJ\ TION, 
By Counsel 

Morgantown, WV 26507 
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