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No. 17-0968 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

EQT PRODUCTION COMPANY, 
a Pennsylvania corporation; 

DefendantlPetitioner, 

v. 

MARGOT BETH CROWDER, and 
DAVID WENTZ 

Plaintiffs/Respondents. 

AMICUS CURIAE BRIEF ON BEHALF OF 
WEST VIRGINIA FARM BUREAU 

(IN SUPPORT OF PLAINTIFFSIRESPONDENTS 
MARGOT BETH CROWDER AND DAVID WENTZ) 

To the Honorable, the Justices 
Of the Supreme Court of Appeals of West Virginia: 

"One aim of government is to protect property rights, insure 
the possession and enjoyment thereof by the owners, and 
thus promote domestic tranquility and the general welfare." 
Matkovich v. Univ. Healthcare Found., Inc., 238 W. Va. 345, 
351, 795 S.E.2d 67, 73 (2016) (quoting, State v. McDowell 
Lodge, 96 W. Va. 611, 613-14, 123 S.E. 561, 562-63 (1924)). 

I. Introduction 

Your Amicus, the West Virginia Farm Bureau (hereinafter "WVFB"), represents over 

22,721 members who are interested in issues affecting the ownership of mineral interests and real 

property in West Virginia, including, but not limited to, surface ownership interests overlying 

and/or adjacent to oil and gas estates. l The WVFB's mission is to provide good stewardship of 

1 This brief was written entirely by the undersigned counsel on behalf of this Amicus, who has received no monetary 
compensation from any parties nor conferred with any parties regarding the contents of this brief. All costs of filing 
this brief have been paid by WVFB. Pursuant to West Virginia Rule of Appellate Procedure 30(b), WVFB notified all 
counsel of record of its intention to file this amicus curiae brief, see Exhibit A. 
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West Virginia's land and enhance the quality of life of those whose livelihoods are derived from 

farming and agricultural pursuits through services to county farm bureaus and their members 

which enhance the quality and efficiency of farming and agriculture. 

The WVFB supports both the responsible development of the oil and natural gas industry, 

as well as the protection of private property rights of its members and all West Virginians. This 

case goes to the balance that must be achieved between these two interests. By its brief, your 

Amicus will attempt to add insight to the sound public policy and Constitutional rights that will be 

furthered and preserved for all West Virginia citizens by upholding and affirming the Doddridge 

County Circuit Court's rulings oflaw and the jury's verdict compensating the Plaintiff/Respondent 

landowners for damages caused by Petitioner EQT's trespass and unjust enrichment. 

Your Amicus believes that EQT's attempt to utilize Respondents' surface estate to deplete 

the mineral estate on adjacent lands without an express agreement from Respondents exceeds the 

implied easement established by law under the reasonable necessity doctrine, amounts to trespass, 

and affords Respondents the right to recover damages in the amount of the profits reaped from 

EQT's trespass; therefore, the Doddridge County Circuit Court's Order Granting Summary 

Judgment for the Respondents was proper and in accordance with West Virginia law and the 

majority of jurisdictions. The laudable goals of the WVFB of encouraging responsible 

development of the minerals underlying West Virginia's land while protecting the private property 

rights of those who depend on the land for their livelihood are both met by upholding the 

Doddridge County Circuit Court's rulings. 

II. Factual and Procedural History 

In 1901, Joseph L. Carr and his wife Bell Carr owned the surface and minerals in fee of a 

351-acre tract in Doddridge County, Grant District, West Virginia. By an Agreement ("Carr 
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Lease") dated August 5, 1901, and recorded in Deed Book 19 at page 140 in the Doddridge County 

Clerk's office, the Carrs entered into an agreement with EQT's predecessor in which they "granted, 

remised, leased and let [the same 351-acre tract] ... for the sole and only purpose of mining and 

operating for oil and gas and of laying pipelines and of building tanks, stations and structures 

thereon to take care of said products ... for the term often years ... and as long thereafter as oil or 

gas, or either of them, is produced therefrom by the party of the second part, its successors or 

assigns[.]" 

EQT is the successor to the lessee of the Carr Lease, which is still in effect having been 

held by production from nine conventional vertical wells. On November 30 1936, R.L. McCulty 

and Elah D. McCulty conveyed "the surface only" of the same tract, with no further words 

expanding or limiting the meaning of those words, to Grace Lowther. The deed was recorded in 

Deed Book 96 at page 217 in the Doddridge County Clerk's office. PlaintiffslRespondents are the 

successors to most, but not all, of Grace Lowther's surface interest.2 The aforementioned nine 

conventional vertical wells were drilled on the surface above the Carr Lease from 1910 through 

1995. 

On March 11, 2011, the lessors under the Carr Lease (the mineral owners) signed an 

amendment purportedly granting EQT the right to pool the Carr Lease with other lands. In 2012, 

PlaintiffslRespondents were informed that EQT planned to use their surface lands to drill nine 

horizontal shale wells in order to extract the gas from properties adjacent to 

Plaintiffs' IRespondents' land. In response, PlaintiffslRespondents sent EQT a notice against entry 

letter advising EQT that it did not have the right to burden and use the surface lands of 

2 During their marriage, Plaintiffs/Respondents jointly owned three surface tracts overlying portions ofthe Carr Lease: 
Tracts C (51.26 acres), D (30.0 acres), and E (218.61 acres). Plaintiffs/Respondents divorced in 2003. Pursuant to 
their divorce agreement, Mr. Wentz conveyed his interest in Tract E to Ms. Crowder. In tum, Ms. Crowder conveyed 
her interest in Tracts C and D to Mr. Wentz. 
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Plaintiff/Respondent Margot Beth Crowder and Plaintiff/Respondent David Wentz with wells that 

would be used to lay underground pipes into surrounding property, which pipes would extract 

natural gas from the strata underlying the surrounding surface properties. 

Ignoring the notice against entry letter, EQT began clearing land and drilling wells in 

February of2013. It took EQT sixteen months to complete site preparation and finish drilling the 

nine horizontal wells, which were placed in production in June of2014. EQT states that 62.5% of 

the nine horizontal well bores are outside of the Carr Lease, while 32.5% are within the boundary 

of the Carr Lease that underlies Plaintiffs' surface lands. 3 In short, EQT trespassed on 

Plaintiffs' /Respondents' 3 51-acre surface tract and used it to drill, fracture, produce, and transport 

natural gas from five tracts adjacent to Plaintiffs'/Respondents' property, totaling 2,914 acres, 

through the use of horizontal well bores. EQT also sent Plaintiffs/Respondents notice of its 

intention to drill three more horizontal shale wells on the same pad. The producing, horizontal 

portions of the well bores of two of these three wells (as set out in the permit applications) were 

entirely outside the boundaries of the mineral tract underlying Plaintiffs' !Respondents' surface 

lands and, therefore, were in no conceivable way connected with the production of minerals 

underlying the Plaintiffs' /Respondents' surface estate. 

In their Complaint, the Plaintiffs!Respondents asserted that the Defendant/Petitioner's 

conduct constituted an unlawful trespass.4 The Plaintiffs/Respondents sought Partial Summary 

3 While the Plaintiffs/Respondents' calculations, based on the plats EQT submitted with its well permit applications, 
result in a slightly higher percentage (75%) of wells outside the Carr Lease, this small difference is neither significant 
nor probative in the present case. 
4 In their Complaint, the Plaintiffs/Respondents assert two trespass theories: First, the Plaintiffs/Respondents maintain 
that EQrs use of the Plaintiffs/Respondents' surface to drill into and produce gas from neighboring mineral tracts 
constitutes a trespass. Second, the Plaintiffs/Respondents argue that horizontal drilling is not within the contemplation 
of the parties, and, therefore, the use of horizontal drilling exceeds the scope of EQrs implied surface rights and 
constitutes a trespass. The Plaintiffs/Respondents' Partial Motion for Summary Judgment, and the Doddridge County 
Circuit Court's analysis of the same, was limited to the first trespass claim. 
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Judgment for their first trespass theory which alleged that EQT's use of the PlaintiffslRespondents' 

surface to drill into and produce gas from neighboring mineral tracts constituted a trespass. 

The Doddridge County Circuit Court found that since the pooling amendment which EQT 

attempted to rely upon occurred after the severance of the ownership of the minerals from the 

ownership of the surface, then the mineral owners did not obtain the right to use the surface tract 

for exploration and production from neighboring mineral tracts and certainly did not obtain the 

right to place extra burden on the surface to do so. Any such right remained with the severed 

surface lands, and, therefore, the mineral owners could not have given that right belonging to the 

Plaintiff/Respondent surface owners to EQT in the subsequent pooling amendment. 

Because EQT did not obtain the right to use the Plaintiffs/Respondents' surface lands to 

drill well bores into neighboring tracts from the Plaintiffs/Respondents nor did it obtain such right 

through a subsequent pooling amendment signed only by the mineral owners, the Court concluded 

that EQT had no lawful authority to: (a) use the Plaintiffs' land for drilling horizontal well bores 

into neighbors' mineral tracts; or (b) produce gas from those neighboring mineral tracts using the 

Plaintiffs' surface lands. This determination was also based upon the Court's conclusion that the 

reasonable use doctrine relied upon by EQT only becomes relevant if the right to use the surface 

to bore into neighboring tracts was legally obtained or reserved in the first instance, which the 

Court found did not occur in this matter. Based upon the above holdings, the Doddridge County 

Circuit Court entered an Order Granting Partial Summary Judgment for the Plaintiffs/Respondents. 

A trial on damages was held. EQT filed a motion in limine seeking to exclude evidence 

regarding EQT's profits and the value of the oil and gas produced as a measure of the 

Plaintiffs/Respondents' damages. However, under West Virginia law, "[w]here a landowner is 

entitled to recover from another for the latter's unauthorized use and occupation of real estate, the 
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proper measure of recovery is the fair and reasonable rental value thereof." Syl. Pt. 4, Green v. 

Mullins, 146 W. Va. 958,124 S.E.2d 244 (1962). This, along with the Court's finding that EQT's 

trespass was deliberate, willful, and involves EQT's continuing use of the Plaintiffs' surface 

property for profit, led the Court to conclude that EQT's revenues - and evidence regarding rental 

value for the use of surface land for the transportation and development of other mineral interests 

(such as coal, oil, and gas) - are relevant, probative, and admissible in the context of the Plaintiffs' 

unlawful trespass claim. The Court entered an Order Denying EQT's Motion In Limine to Preclude 

Evidence Regarding EQT's Profit and/or the Value of the Oil and Gas Produced as a Measure of 

the Plaintiffs' Damages. 

On October 2, 2017, EQT filed their Notice of Appeal alleging two assignments of error 

regarding the Court's above-noted Findings and Orders. However, EQT has conceded on its 

alleged assignment of error regarding the Court's allowance of evidence regarding EQT's profit 

and/or the value of the oil and gas produced as a measure of the Plaintiffs' /Respondents' damages. 

This is exemplified by EQT's Brief, filed with this Court on January 29,2018, which now alleges 

only one assignment of error. 

III. Alleged Assignment of Error 

1. Whether the Circuit Court erred in finding that the mineral owner's (or its lessee's) 

right to make reasonable use of the surface to develop the minerals did not include the right to 

reasonably use a tract of surface land in order to explore for and produce minerals conjointly from 

below that tract and neighboring mineral tracts. Whether, because of the Court's alleged incorrect 

finding that the mineral owner did not have this right, the Circuit Court incorrectly found EQT 

Production Company liable for both trespass and unjust emichrnent. 
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V. Discussion of the Law 

1. Standard 

West Virginia Rule of Civil Procedure 56(b) provides that "[a] party against whom a claim, 

counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any time, move 

with or without supporting affidavits for a summary judgment in the party's favor as to all or any 

part thereof." Rule 56(c) goes on to state that "the judgment sought shall be rendered forthwith if 

the pleadings, depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law." 
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"A circuit court's entry of summary judgment is reviewed de novo." Syl. Pt. 1, Painter v. 

Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). "When an appeal arises from a grant of summary 

judgment, the reviewing court must view the evidence, and draw all reasonable inferences 

therefrom, in the light most favorable to the non-moving party." Whiteman v. Chesapeake 

Appalachia, L.L.C, 729 F.3d 381,385 (4th Cir. 2013) (citing, Laing v. Fed. Exp. Corp., 703 F.3d 

713,714 (4th Cir. 2013)). 

2. The Doddridge County Circuit Court's Order Conforms with West Virginia Law 

In West Virginia, common law trespass is "an entry on another man's ground without 

lawful authority, and doing some damage, however inconsiderable, to his real property." Hark v. 

Mountain Fork Lumber Co., 127 W. Va. 586, 591-92, 34 S.E.2d 348,352 (1945). "[A] claim for 

trespass under West Virginia common law can only lie if one's entry upon the land of another

or one's leaving a 'thing' upon the land of another-is 'without lawful authority. '" Whiteman v. 

Chesapeake Appalachia, L.L.C, 729 F.3d 381, 386 (4th Cir. 2013) (quoting, Hark, 127 W. Va. at 

591-92,34 S.E.2d at 352). 

In West Virginia, "a line of precedent informs a mineral estate owner's authority to enter 

upon the land of a surface estate owner, without express license or otherwise, to extract minerals, 

beginning with Marvin v. Brewster Iron Mining Co., 55 N.Y. 538,1874 WL 11019 (1874), the 

seminal 1874 case that introduced the concept of what has come to be known as 'reasonable 

necessity' and its application to severance deed construction." Whiteman v. Chesapeake 

Appalachia, L.L. C, 729 F.3d 381,387 (4th Cir. 2013). "In other words, in West Virginia, a mineral 

estate owner that enters upon a surface estate owner's land does so without lawful authority only 

if, under the 'reasonable necessity' standard, the mineral estate owner 'exceed[s] its rights ... 

thereby invading the rights' of the surface estate owner." Whiteman v. Chesapeake Appalachia, 
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L.L.C, 729 F.3d 381,387 (4th Cir. 2013) (quoting, Adkins v. United Fuel Gas Co., 134 W. Va. 

719, 723, 61 S.E.2d 633,635 (1950). 

Perhaps the most recent and comprehensive scrutiny of the analysis standard applied to the 

"reasonable necessity" doctrine occurred in Buffalo Mining Co. v. Martin, 165 W. Va. 10,267 

S.E.2d 721 (1980). There, a mineral estate owner sought to enjoin the surface owner from 

interfering with the mineral estate owner's mining operations. Specifically, the mineral estate 

owner endeavored to construct a power line necessary to ventilate a coal mine located under the 

surface owner's property. See, Buffalo Mining, 165 W. Va. at 11,267 S.E.2d at 722. However, in 

that matter this Court did not simply apply the "reasonable necessity" doctrine. Rather, the Court 

applied the following gloss to that doctrine: 

[W]here implied as opposed to express rights are sought, the test of what is 
reasonable and necessary becomes more exacting, since the mineral owner is 
seeking a right that he claims not by virtue of any express language in the mineral 
severance deed, but by necessary implication as a correlative to those rights expressed 
in the deed. In order for such a claim to be successful, it must be demonstrated not 
only that the right is reasonably necessary for the extraction of the mineral, but 
also that the right can be exercised without any substantial burden to the surface 
owner. 

Buffalo Mining, 165 W. Va. at 18,267 S.E.2d at 725-26 (emphasis added). 

This "more exacting" standard noted above, however, is not a new standard under West 

Virginia law. In fact, West Virginia law concerning surface rights in a coal mining context, which 

can be applied hereto, holds that "[i]n the absence of a right arising out of contract, [ a] corporate 

defendant has no right to use the surface of [one] tract of land for transporting and processing coal 

admittedly mined from lands adjoining [it]." Fisher v. West Va. Coal & Transp. Co., 137 W. Va. 

613,620,73 S.E.2d 633, 638 (1952) (citing, Findley v. Armstrong, 23 W. Va. 113, 122 (1883). 
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In King v. South Penn Oil Co., 110 W. Va. 107, 157 S.E. 82 (1931), this Court provided a 

painstaking analysis of the "reasonable necessity" doctrine in the context of its "more exacting" 

application upon a mineral estate owner with respect to adjacent lands and held the following: 

'" [T]he owner of the mineral underlying land possesses as incident to this ownership 
the right to use the surface in such manner and with such means as would be fairly 
necessary for the enjoyment of the mineral estate.' Squires v. Lafferty, 95 W. Va. 304, 
121 S.E. 90 (1924). True, the rule quoted applies to the mining and production of 
minerals from a given tract of land, and does not contemplate the use of such 
tract in connection with the production of minerals from another and different 
tract. " 

King v. South Penn Oil Co., 110 W. Va. 107, 109-10, 157 S.E. 82,84 (1931) (emphasis added). 

Therefore, the Doddridge Circuit Court's Order is in conformity with the controlling rule 

of law set forth in King v. South Penn Oil, supra, because the lower Court, in accordance with the 

controlling rule above, explained that the reasonable necessity doctrine does not apply to using the 

surface of one tract for the production of minerals from another and different tract. The above rule 

controls in this matter and should answer the assignment of error raised by the Petitioner. However, 

this rule is not only supported by the above cases; rather, this rule stems from a long line of case 

law containing thorough analyses and a history of protecting servient estate property owners from 

being overburdened by dominant estate owners. 

Notably, the Petitioner herein is attempting, without legal justification, to expand the 

"reasonable necessity" doctrine to substantially increase the burden upon the Respondents' 

servient estate for the sole benefit of the Petitioner. However, as noted in Syl. Pt. 3, Buffalo Mining 

Co. v. Martin, 165 W. Va. 10 (1980), the "reasonable necessity" doctrine provides only an "implied 

easement" because, as this Court stated, "[i]n order for a claim for an implied easement for surface 

rights in connection with mining activities to be successful, it must be demonstrated not only that 
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the right is reasonably necessary for the extraction of the mineral, but also that the right can be 

exercised without any substantial burden to the surface owner." (Emphasis added). 

Easement law in West Virginia, under which the implied easement provided under the 

"reasonable necessity" doctrine is to be analyzed, is well settled and upholds itself on exacting 

principles as required by the test provided in Buffalo Mining. Many of those exacting principles 

exemplify why the holding in King v. South Penn Oil Co., supra, was the proper decision and is 

the controlling law here as well. The principles of easement law are well analyzed and discussed 

in Patrick Hemy Estates Homeowners Ass 'n v. Miller, Civil Action No. 3:08-CV-175, 2011 U.S. 

Dist. LEXIS 152383 (N.D.W.Va. 2011), wherein the Court noted that "several decisions of the 

West Virginia Supreme Court are instructive" on determining the scope of an easement as 

discussed below. ld. at 16. 

"A principle which underlies the use of all easements is that the owner cannot materially 

increase the burden of it upon the servient estate, nor impose a new or additional burden thereon." 

National Lead Co. v. Kanawha Block Co., 288 F. Supp. 357, 365 (S.D.W.Va. 1968) (quoting, 

Chafin v. Gay Coal & Coke Co., 109 W. Va. 453, 458,156 S.E. 47,49 (1930)). Under this rule of 

law, the Petitioner herein cannot materially increase the implied easement and burden of 

"reasonable necessity" of accessing only the minerals underlying the Respondents' surface to 

include access and production from those of adjoining/adjacent lands which do not underlie 

Respondents' surface estate. Placing large well pads, which can violently disturb well over 5 acres 

ofland,5 which drill into Marcellus shale formations with horizontal legs that may reach more than 

5 United States Department of Energy, National Energy Technology Laboratory, Strategic Center for Natural Gas and 
Oil, Modern Shale Gas Development in the United States: An Update, p. 47 (September 2013) (located at 
b1!Qs:llwww.netJ.doe.gov/File%~OLibrary/Research/Oil-Gas/sQale-gas-primer-l!Rdate-£QJ)~dD (last accessed on 
January 29, 2018). 
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three miles in length6 in order to produce natural gas from adjacent lands, by any rational measure, 

constitutes a material increase in the burden placed upon the Respondents' servient estate. 

"Even in the absence of ... restrictive language, it is well established in West Virginia that 

the easement cannot be extended to serve other lands of the owner of the dominant tenement, but 

its use must be confined to the tract to which it is appurtenant." National Lead Co. v. Kanawha 

Block Co., 288 F. Supp. 357, 363-64 (S.D.W.Va. 1968) (citing, Springer v. McIntire, 9 W. Va. 196 

(1876); Shaver v. Edgell, 48 W. Va. 502, 37 S.E. 664 (1900); and Dorsey v. Dorsey, 109 W. Va. 

111, 153 S.E. 146 (1930)). "The underlying reason for this general rule of servitude is stated in the 

Shaver case: 'Except for this rule, the burden upon the servient estate might be increased at the 

pleasure of the owner of the dominant estate.'" National Lead Co. v. Kanawha Block Co., 288 F. 

Supp. 357, 364 (S.D.W.Va. 1968). "'An easement cannot be extended as a matter of right, by the 

owner of the dominant estate, to other lands owned by him.' Syllabus point 1, Dorsey v. Dorsey, 

109 W. Va. 111, 153 S.E. 146 (1930)." Syl. Pt. 3, Ratcl({fv. Cyrus, 209 W. Va. 166,544 S.E.2d 

93 (2001). These bright line rules directly apply to the factual scenario at hand: The Petitioner is 

restricted from extending its implied easement under the "reasonable necessity" doctrine to serve 

other lands or mineral estates it may own. Under the rule stated in Shaver, the Petitioner has no 

contractual or legal authority to increase the burden upon the Respondents' servient estate. These 

rules also exemplify that an implied easement, such as the one provided under the "reasonable 

necessity" doctrine, rightfully accepts that it, like all easements, is restricted to the geographic 

limitations of the servient estate. This exacting geographic limitation takes into account the surface 

boundaries and the subjacent boundaries thereunder. As such, any lands beyond the limits of the 

Respondents' surface property, and the minerals directly thereunder, are outside the scope of the 

6 EQT Corporation, EQT Announces 20 J 8 Operational Forecast (December 2017) (located at 
b.!!Q:llir.egt.coml...Qress-release/egt-announces-20 IS-operational-fQr~fast) (last accessed on January 29, 20 IS). 
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implied easement upon the Respondents' surface estate provided by the "reasonable necessity" 

doctrine. 

In light of the above standard, law, and applicable analysis, it becomes apparent that the 

Doddridge County Circuit Court was correct in its holding and that the Petitioner may not access 

or produce minerals from adjacent lands by utilizing the Respondents' surface under the 

"reasonable necessity" doctrine without an express agreement with the Respondents, which 

agreement was neither given by the Respondents nor even sought by the Petitioner. 

3. A Lessee is Prohibited from Use of Advancements in Technology Which Unreasonably 
Burdens or Substantially Harms the Surface Estate and its Associated Property Rights 

The Petitioner is pursuing a new or additional burden by seeking to include production 

from adjacent lands in the burden placed upon the Respondents' surface estate. Again, this would 

include larger well pads, additional drilling, vastly larger and more intrusive production, gathering, 

and transmission efforts, and newly developed technology for fracturing and horizontal drilling, 

all to be conducted only upon the Respondents' servient estate. These new and substantially greater 

burdens which would be placed upon the Respondents' servient estate would include numerous 

advancements in technology which were not anticipated, not common practice, nor were they in 

the general intent of the parties at the time of the severance deed or mineral lease. 

"The general rule as to oil and gas leases is that such contracts will generally be liberally 

construed in favor of the lessor, and strictly as against the lessee." Syl. Pt. 1, Martin v. 

Consolidated Coal & Oil Corp., 101 W. Va. 721, 133 S.E. 626 (1926). "[AJ deed will be 

interpreted and construed as of the date of its execution." Oresta v. Romano Bros., 137 W. Va. 

633,644, 73 S.E.2d 622,628 (1952). 

In issuing a mineral lease, it is generally assumed the parties intended to preserve "the 

surface of the entire tract, subj ect to the use of the [lessee J 'at convenient point or points' in order 
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'to mine, dig, excavate and remove all of said [minerals]' by the usual method at the time known 

and accepted as common practice in [that] County." West Virginia-Pittsburgh Coal Co. v. Strong, 

129 W. Va. 832,42 S.E.2d 46, (1947). In the factual scenario involved herein, the surface tract 

had been severed from the mineral estate in 1936, following the mineral lease in 1901 and the 

drilling of only nine conventional vertical wells thereon, but far prior to any invention or use of 

horizontal drilling and/or pooling or unitization of surrounding lands. Therefore, it is clear that the 

parties intended to preserve the surface of the entire tract from the imposition of burdens of 

unknown and unanticipated technologies and/or usages at the time of the severance deed. 

"In order for a usage or custom to affect the meaning of a contract in writing because within 

the contemplation of the parties thereto, it must be shown that the usage or custom was one 

generally followed at the time and place of the contract's execution." Syl Pt. 1, West Virginia

Pittsburgh Coal Co. v. Strong, 129 W. Va. 832,42 S.E.2d 46, (1947); Syl. Pt. 1, Lowe v. Guyan 

Eagle Coals, 166 W. Va. 265, 273 S.E.2d 91 (1980). 

Even regarding persons not party to a contract, such as the Respondents herein, "[n]o use 

may be made of a right-of-way different from that established at the time of its creation so 

as to burden the servient estate to a greater extent than was contemplated at the time of the 

grant." Syl. Pt. 2, Lowe v. Guyan Eagle Coals, 166 W. Va. 265,273 S.E.2d 91 (1980) (emphasis 

added). As this Court stated in the case considering whether the right "to remove all said coal" 

implied a right to destroy the surface via strip mining: "Certainly if the owner of the surface has 

a proprietary right to subjacent support, he has at least an equal right to hold intact the thing 

to be supported, i.e. the surface, in the absence of a clearly expressed intention to the 

contrary." West Virginia-Pittsburgh Coal Co. v. Strong, 129 W. Va. 832, 837, 42 S.E.2d 46, 50 

(194 7) (emphasis added). 
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Further solidifying this point, even in the face of advanced technology for horizontal 

drilling and fracturing and changes to statutory law regarding pooling and unitization, this Court 

still adheres to the reasoning of Strong, supra. In 2003, this Court held that "[ w ]hen an agreement 

is ambiguous, a court is loath to adopt a construction that places a large and possibly never

considered burden on one of the parties; generally, a court will not find an implied right to 

conduct a given activity (not mentioned in the lease) unless that activity is clearly 

demonstrated to have been a common practice in the area, at the time of the lease's 

execution." Energy Dev. Corp. v. Moss, 214 w. Va. 577, 587, 591 S.E.2d 135, 145 (2003). Justice 

Ketchum has also highlighted that Courts cannot rewrite a contract through his opinion in Faith 

United Methodist Church v. Morgan, 231 W. Va. 423, 745 S.E.2d 461 (2013) where he noted that 

"courts cannot rewrite a contract or deed that plainly expresses the parties' intent: 'It is not the 

right or province of a court to alter, pervert or destroy the clear meaning and intent of the parties 

as expressed in unambiguous language in their written contract or to make a new or different 

contract for them.'" ld. 231 W. Va. at 444, 591 S.E.2d at 482 (quoting, Syl. Pt. 3, Cotiga 

Development Company v. United Fuel Gas Company, 147 W. Va. 484,128 S.E.2d 626 (1962). 

Given this Court's longstanding holdings and belief that an implied right to conduct a given 

activity is never provided unless it is clearly demonstrated to have been a practice in the area at 

the time of the Lease's execution, the Petitioner never gained an implied right to conduct horizontal 

drilling, especially such drilling being conducted for production from adjoining lands, from the 

Respondents' surface estate due to such technology and usage not being a common practice in 

1901 or 1936, nor was it in the parties' intent. 

4. Surface Soil Must be Protected as a Natural Resource and Farmers' Livelihoods 

This Court also has a long history of protecting servient estates; especially surface soil due 

to it being a natural resource, a source of food, a source of work, a pillar of the natural rights of all 
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persons,? and it being an increasingly valuable commodity to farmers and persons looking to 

establish a home in a time of ever increasing urbanization. Since 1888 this Court has deemed it 

necessary to state that "we must protect the property-rights of the citizens." Pittsburgh, W. & K. 

R. Co. v. Benwood Iron-Works, 31 W. Va. 710, 735, 8 S.E. 453, 467 (1888). This same protection 

of property rights for the citizens of West Virginia was most recently utilized by this Court in 

Justice Davis' opinion in Mt. Valley Pipeline, LLC v. McCurdy, 238 W. Va. 200, 793 S.E.2d 850 

(2016). 

Surface soil is a natural resource and must be given proper care and recognition. See, Getty 

Oil Co. v. Jones, 470 S.W.2d 618, 622 (Tex. Sup. May 26, 1971). "It is not ordinarily 

contemplated, however, that the utility of the surface for agricultural or grazing purposes will be 

destroyed or substantially impaired. Unless the contrary intention is affirmatively and fairly 

expressed, therefore, a grant or reservation of 'minerals' or 'mineral rights' should not be construed 

to include a substance that must be removed by methods that will, in effect, consume or deplete 

the surface estate." Acker v. Guinn, 464 S.W.2d 348, 352 (Tex. Sup. 1971) (citing, Clark, Uranium 

Problems, 18 Tex. BJ. 505). 

The Respondents have every right to enjoy their property, as does any landowner in West 

Virginia. "[I]t is this very use and enjoyment of [their] property and property rights that the general 

law of the state is designed to protect [them] in." Block v. Crockett, 61 W. Va. 421, 427, 56 S.E. 

826, 829 (1907). However, the implied easement which the Petitioner is seeking to assert through 

the reasonable necessity doctrine not only affects the Respondents' ability to enjoy the physical 

surface, but it also hinders the Respondents' ability to sell their property. The rule which would 

stem from a holding pursuant to the Petitioner's view would destroy peace of mind of landowners 

7 John Locke, Two Treatises of Government, ed. Thomas Hollis (London: A. Millar et ai., 1764). 
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as they go to sell their land, especially for farmers. For farmers, their land is their livelihood, and 

every square inch thereof is a possibility for planting, growing, reaping, and a return on their 

investment. However, if one would want to sell their farm land under which minerals were leased 

by a separated mineral estate owner, then the seller would no longer be able to assure purchasers 

that an extremely large well pad will not eventually be placed on their land to produce minerals 

from adjacent lands and significantly destroy the amount of farmable land and thereby the value 

of the estate. This will force a large diminution of value of the surface property and farmland of 

West Virginia, hinder the possible assurances of property sellers, and cause a chilling effect of 

farmers to cultivate the fruits of the soil offered by the natural beauty of West Virginia. 

The Petitioners' economic efficiency or shareholder value, which is only what the 

Petitioner seeks to promote through its suggested ruling by this Court, are not the factors which 

should be taken into account. As was explicitly stated in Hale v. Thacker, 122 W. Va. 648, 650, 

12 S.E.2d 524, 526 (1940), "many considerations, other than monetary, attach to the ownership of 

land, and courts should be, and always have been, slow to take away from owners of real estate 

their common-law right to have the same set aside to them in kind." See also, Wilkins v. Wilkins, 

175 W. Va. 787, 791, 338 S.E.2d 388,392 (1985) (per curiam) ("Prejudice is not measured solely 

in monetary terms." (citing, Vincent v. Gustke, 175 W. Va. 521,336 S.E.2d 33 (1985); Harris v. 

Crowder, 174 W. Va. 83,322 S.E.2d 854 (1984); and Murredu v. Murredu, 160 W. Va. 610, 236 

S.E.2d 452 (1977)) (additional citation omitted)). 

5. The Doddridge County Circuit Court's Order Conforms with the Majority Rule 

Not only does the Doddridge County Circuit Court's Order conform to and uphold West 

Virginia law, it also conforms with the majority rule held by most other jurisdictions. 

The majority of jurisdictions agree with West Virginia and hold that when a tract, 

specifically the surface of said tract, is but one, the mineral estate lessee is restricted in their use 
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of the surface by the geographic extent of the particular lease and are not allowed to utilize that 

surface for development on or in the lands of others without express agreement. See, Mountain 

Fuel Supply Co. v. Smith, 471 F.2d 594 (1 Oth Cir. 1973). In Mountain Fuel Supply Co. v. Smith, 

471 F .2d 594 (1 Oth Cir. 1973) the Court held that "[ t ]he trial court was thus correct insofar as it 

held that the plaintiffs could not use defendants' surface for development on the lands of 

others or to haul over such surface the production from the lands of others." Mountain Fuel 

Supply Co. v. Smith, 471 F .2d 594, 597 (10th Cir. 1973 ) (emphasis added). This case and many like 

it are collected in the annotation at 83 A.L.R.2d 665 (noting that "[i]t may be stated as a rather 

strict general rule that in the absence of contractual permission, the holder of the minerals 

underlying a tract of land will not be permitted to use the surface thereof in aid of mining 

operations on adjacent, adjoining, or other tracts of land." (emphasis added)), citing numerous 

cases in agreement with this bright line rule from the Fourth, Eighth, Ninth, Tenth, and Eleventh 

Circuits and the State Courts of Alabama, Arkansas, California, Colorado, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Missouri, New Mexico, New York, Montana, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, and West Virginia. See also, as to oil and gas lessees, 

1 Rocky Mountain Mineral Law Institute 85; 7 Rocky Mountain Mineral Law Institute 607; 8 

Rocky Mountain Mineral Law Institute 315; Sixth Annual Institute on Oil and Gas Law and 

Taxation, Southwestern Legal Foundation 231; Thirteenth Annual Institute of the same at 377; and 

1 Oil & Gas Law, Williams & Meyers, § 218.4. 
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VI. Prayer for Relief 

Your Amicus, West Virginia Fann Bureau, respectfully requests that the Court find that the 

Doddridge County Circuit Court's Order Granting Respondents Summary Judgment was proper, 

and that the "reasonable necessity" doctrine does not allow for the use of a surface estate for the 

production of minerals from adjacent estates without an express agreement, and, therefore, EQT 

was properly held liable for trespass and unjust enrichment. 

Respectfully submitted, 

~~~ 
John F. McCus~~V---Bar #2431 ) 
Marc F. Mi~ Bar #12785) 
SHUMAN, McCUSKEY & SLICER, PLLC 
1411 Virginia Street East, Suite 200 (25301) 
Post Office Box 3953 
Charleston, West Virginia 25339 
Telephone: (304) 345-1400; Facsimile: (304) 343-1826 

Dated: March 9, 2018 
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Shuman, McCuskey &' Slicer PUC 

1411 Virginia Street, East 
Suite 200 

P.O. Box 3953 
Charleston, West Virginia 

25339 
Telephone 304.345.1400 
Facsimile 304.343.1826 

Reply to Charleston 

David McMahon 
1624 Kenwood Road 
Charleston, WV 25314 
wvdavidrahvvdavid.net 

David Grubb 
THE GRUBB LAW GROUP 
114 Kanawha Boulevard, East 
Charleston, WV 25301 
d£!wbb@grubbJawgroup.com 

Attorneys at Law 
www.shumanlaw.com 

Marc F. Mignault 
mmignaultUilshumllnlaw.com 

March 5, 2018 

1445 Stewartstown Road 
Suite 200 

Morgantown, West Virginia 
26505 

Telephone 304.291.2702 
Facsimile 304.291.2840 

Nicolle R. Snyder Bagnell 
REED SMITH LLP 
225 Fifth Avenue, Suite 1200 
Pittsburgh, P A 15222 
nbagnellCZi{reedsrnith.com 

George A. Patterson, III 
BOWLES RICE, LLP 
600 Quarrier St. 
Charleston, WV 25301 
gpatlersonra{bowlesrice.com 

Re: Margot Beth Crowder and David Wentz v. EQT Production Co., 
Doddridge County Civil Action No. 14-C-64 
\VVSC No. 17-0968 
SMS File No. 10739-001 

Dear Counsel: 

Pursuant to West Virginia Rule of Appellate Procedure 30(b), the West Virginia Fann 

Bureau, represented by John F. McCuskey, Marc F. Mignault, and Shuman McCuskey & Slicer, 

PLLC, hereby provides notice to counsel of record for all parties of its intention to file an amicus 

curiae briefin support of the Respondents, Margot Beth Crowder and David Wentz. 

EXHIBIT 

IA 



March 5, 2018 
Page 12 

Should you have any questions or concerns, please do not hesitate to contact my office. 

Very truly yours, 

Marc F. Mignault 

MFM/tmh 



No. 17-0968 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

EQT PRODUCTION COMPANY, 
a Pennsylvania corporation; 

Defendant/Petitioner, 

v. 

MARGOT BETH CROWDER, and 
DAVID WENTZ 

Plaintiffs/Respondents. 

CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify that on the 9th day of March, 2018, I have served a true 

and exact copy ofthe foregoing "Amicus Curiae Brief on Behalf of West Virginia Farm Bureau 

(In Support of Plaintiffs/Respondents Margot Beth Crowder and David Wentz)" upon 

counsel of record listed below by placing the same in the United States mail, postage prepaid, 

addressed as follows: 

David McMahon, Esq. 
1624 Kenwood Road 

Charleston, WV 25314 
wvdavid@wvdavid.net 

and 
David Grubb, Esq. 

THE GRUBB LAW GROUP 
114 Kanawha Boulevard, East 

Charleston, WV 25301 
dgruj)ll@grubblawgroup..com 

Counsel for Respondents 

Nicolle R. Snyder Bagnell, Esq. 
REED SMITH LLP 

225 Fifth Avenue, Suite 1200 
Pittsburgh, PA 15222 

nbagnell@reedsmith.com 
Counsel for Petitioner 

22 



George A. Patterson III, Esq. 
Evan G. Conard, Esq. 
BOWLES RICE, LLP 

600 Quarrier St. 
Charleston, WV 25301 

gpatterson@bowlesrice.com 
econard@bowlesrice.com 
Counsel for Amicus IOGA 

John F. McCuskey ~ 31 
Marc F. Mignault'(WV Bar #12785) 
SHUMAN, MCCUSKEY & SLICER, PLLC 
Street: 1411 Virginia Street East, Suite 200 (25301) 
Mailing: Post Office Box 3953 
Charleston, West Virginia 25339 
Telephone: (304) 345-1400 
Facsimile: (304) 343-1826 
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