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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 
Docket No. 17-0971 

QUENTON BURNER and ERIN GIBBONS 
Appellants, 

v. 

MARTINSBURG POLICE CIVIL SERVICE COMMISSION, 
Appellee. 

APPELLANTS' REPLY BRIEF 

Comes now the Appellants, Quenton Burner and Erin Gibbons, by Counsel, Christian J. 

Riddell. Appellants rely on the facts as represented in their initial brief, and reply to Appellee's 

arguments as follows: 

1. APPELLEE COMPLETELY MIST ATES APPELLANTS' ARGUMENT 
REGARDING THE EXCLUSIVE AND EXHAUSTIVE NATURE OF THE 
POLICE CIVIL SERVICE ACT, AND OBSCURES THE NUANCED HOLDING 
OF MORGAN V CITY OF WHEELING, IN ORDER TO ERRONEOUSLY ARGUE 
THAT THE POLICE CIVIL SERVICE ACT IS NOT EXCLUSIVE AS IT 
PERTAINS TO CONSIDERATIONS FOR PROMOTING THE FITTEST 
APPLICANT. 

Appellee, at page 7 of its brief, characterizes Appellants argument as follows: "The 

Petitioners assert that the Police Civil Service Act is intended to be a complete and exhaustive 

list of considerations and does not contain any language which would allow education to be 

considered." However, Appellee, in this recitation, strategically leaves out the word 

"promotion." Appellants' argument is that Supreme Court president has unequivocally found the 

Police Civil Service Act ("The Act") to be a complete and exhaustive list of considerations for 

promotion insofar as it "provides all that is necessary for the appointment and promotion of the 

fittest applicant" Morgan v. City of Wheeling 205 W.Va. 34, 54. ("This Court's characterization 
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of the act as complete and all-inclusive means that the act prescribes the sole provisions for 

appointing police officers according to merit and fitness."). Appellant has never argued that the 

Act is complete and exhaustive as it pertains to all aspects of employment with municipal police 

departments - only that it is exhaustive with respect to considerations for promotion according to 

merit and fitness. This is a key distinction because, unlike the residency requirement at issue in 

Morgan, awarding points for education credentials amounts to adding a new merit and fitness 

consideration to decisions regarding appointment and promotion, which is exactly what Supreme 

Court precedent forbids. 

However, Appellee strategically mischaracterizes Appellants as arguing that the Act is 

all-inclusive generally, rather than all-inclusive only in regards to promoting of the fittest 

applicant. Appellee then introduces the Morgan case to show the falsity of this straw-man. The 

fact of the matter is that Morgan does indeed stand for the proposition that the Act is not 

exclusive with regards to all employment issues and criteria for municipal police, but rather, only 

for promotion according to merit and fitness. Insofar as a rule, regulation, or ordinance is 

unrelated to promotion according to merit and fitness, the Act is NOT exclusive. Said the Court, 

"The purpose of Ordinance 9046 is completely different form that of the Police Civil Service 

Act. Ordinance 9046 has nothing to do with ensuring the personal merit and fitness of police 

officers . .. Rather, it is intended to ensure that police officers and their families spend the police 

officer's income, which is derived from municipal taxes, in the city businesses in which these 

taxes are generated." (Emphasis added). Id. at 54. The Court then went on to further elucidate its 

rational for determining that the Act is not exclusive in certain respects: 

The language ofW Va. Code 8-5-11 expressly provides that the authority of 
municipal corporations to enact residency requirements for municipal officers and 
employees is subject to the police civil service act. Accordingly. a municipal corporation 
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is not authorized to enact selection requirements for municipal police officers that are 
contrary to the express provisions of the police civil service act. This is the meaning of 
our decision in Bays where we held that the act expressly requires promotions to be 
based upon merit andfitness as shown by three factors so that a city is not authorized to 
ascertain fitness by one factor alone. It is likewise the import of the language in W. Va. 
Code 8-14-6 and W. Va. Code 8-14-23 which expressly repeals any other civil service 
measures affecting police officers which are inconsistent with the acts provisions 
"insofar as such inconsistencies shall exist. " 

The proper question, therefore, is whether Ordinance 9046 is inconsistent with 
any provisions of the police civil service act. 

Thus, the Morgan Court made it plain that the rest of the existing statutory framework did 

empower municipalities to establish residency requirements so long as such requirements were 

not inconsistent with the Act. The Morgan Court further made plain that such considerations 

were separate and apart from considerations about promotion the fittest applicant, for which the 

Act absolutely is a complete, exhaustive, exclusive, and sole authority. 

The Appellee's again attempt this sleight of hand in its discussion of the Eastman v. City 

of Huntington decision, 222 W. Va. 661, 671 S.E.2d 666 (2008). Appellee's note that the 

Eastman decision involved a firefighter challenging a residency requirement, and that the Court 

cited to the Morgan holding that the act is not exclusive. But again, such an argument obscures 

the fact that the Morgan court unequivocally held that the Act is indeed exclusive and exhaustive 

with respect for considerations for promotion according to merit and fitness. Education, unlike 

residency, is a merit and fitness consideration. 

II. THE 2010 LEGISLATIVE AMENDMENTS TO THE ACT WERE WRITTEN 
AGAINST UNAMBIGUOUS SUPREME COURT PRECEDENT AS TO THE 
THREE ALLOWABLE CONSIDERATIONS FOR PROMOTION, AND IF THE 
LEGISLATURE HAD INTENDED TO CREATE ADDITIONAL LAWFUL 
CONSIDERATIONS FOR PROMOTING THE FITTEST APPLICANT, THEY 
WOULD HAVE DONE SO EXPLICITLY. 
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Appellee argues, at page 10 of its brief, that if the legislature had intended experience to 

mean "seniority," they could have simply eliminated the word "experience," and replaced it with 

the word "seniority." However, the existing Supreme Court precedent made such a change 

unnecessary and confusing, as the West Virginia Supreme Court, in Bays v. Police Civil Service 

Commission, 178 W.Va. 756, 364 S.E.2d 547, (1987) had already elucidated the three acceptable 

considerations for merit and fitness, to wit "(1) competitive written examination, (2) service, i.e., 

performance appraisal and (3) experience, i.e., seniority." Bays, 364 S.E.2d at 551. Appellant has 

already conceded, in its perfected appeal to this Court, that the legislature's amendment may 

have simply been an attempt to consolidate both the considerations into the word experience as 

representing both qualitative (service record) and quantitative (seniority) experience. But none of 

this allows for us to then reach all the way to including education credentials as well. 

Rather, Appellee's argument as to legislative intent is most convincing when made 

against their own position. Because there was already explicit Supreme Court precedent as to the 

allowable considerations for promotion, if the legislature had wanted to add another one, such as 

education, they would have needed to make that change explicitly. Just as the legislature could 

have substituted the word "seniority" for the word "experience," which they had no need to do 

given the pre-20lO state of the law, so could they have added the word "education," which they 

absolutely would have needed to do given the current state of the law. But the legislature did no 

such thing. Instead, they dropped only the word service, and left all other relevant language 

intact. As such, this Court must remain consistent in its holdings, and find that, absent clear, 

unambiguous, and explicit statutory language to the contrary, the Court's prior holdings must 

remain intact and be applied to the amended statute. 
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III. APPELLEE'S ATTEMPTS TO CONFLATE SERVICE RECORD WITH 
EDUCATION CREDENTIALS AS EQUIVALENT ASPECTS OF 
"EXPERIENCE," ARE WITHOUT MERIT AND SHOULD BE DISREGARDED 
BY THIS COURT. 

Appellee makes repeated attempts to frame the award of education points as being no 

different than the award or deduction of points based on commendations and reprimands, 

respectively. But this line of reasoning is wholly without merit because the Bays court explicitly 

found that an officer's service record as demonstrated by performance appraisals is valid 

considerations for promotion of the fittest applicant. No such finding has ever made regarding 

education levels. For this reason, it is acceptable to add or take away points based on positive 

and negative reports in an officer's service record. But, as has been cited repeatedly, the Supreme 

Court has unequivocally found that the Act is intended to be a complete and exhaustive list of 

considerations for promotion of the fittest applicant, and so we cannot permit municipalities to 

simply include any unspecified criteria that they want into considerations for promotion of the 

fittest applicant simply by arguing that the proposed new criteria is part of "experience." This is 

exactly what Appellee is trying to do, and it must be disallowed by this Honorable Court. 

What's more, there is no rational basis for the weight that the Martinsburg Police 

Commission has chosen to give to education credentials when compared to an officer's actual 

experience level (seniority). Morally speaking, the implied equivalence made by the award of 

these points is outrageously offensive. Under the Martinsburg Police Commissions regulations, 

an individual with a bachelor's degree in literally anything is awarded eight additional points 

(whether they are termed bonus points or not is of absolutely no import - they are points added 

on to the end score of a candidate's exam). By contrast, an officer is awarded .5 "bonus" points 

for each year of actual experience he or she has on the force. As such, an officer would have to 

work as a police officer for 16 years before he was awarded the same amount of "bonus points" 
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on the end of his examination as some kid fresh out of the academy with a degree in forestry, art 

history, or some other totally irrelevant course of study. This not only does nothing at all to 

ensure promotion of the fittest applicant, but it is surely an infuriating fact for the many excellent 

officers employed by municipalities across the state who have busted their tails working for their 

communities for decades, only to be put on even footing as some rookie just because the rookie 

happens to have a college degree. 

IV. THERE IS NO RATIONAL BASIS FOR DETERMINING THAT MORE 
EDUCATION, REGARDLESS OF AREA OF STUDY, AMOUNTS TO MORE 
EXPERIENCE AND/OR COMPETENCE WITH THE DUTIES OF A POLICE 
OFFICER. 

Appellee argues that "an officers duties involve public interaction, writing of reports, 

testimony in court, and knowledge of state and criminal codes. The consideration of an 

applicant's experience in higher education ... is vital in determining the best candidates for 

promotion to positions that will train and supervise other officers in these duties." (Appellee's 

brief p. 12). This statement is patently untrue. The attainment of a college degree offers no 

assurance that an officer will gain experience or expertise in interactive with the public, writing 

reports, testifying in court, of gaining knowledge of criminal codes. Degree programs vary so 

widely, dependent on the subject and the school, that one cannot be guaranteed that an applicant 

\vill have acquired any of the above mentioned skill sets through a degree. Had it been the case 

that the Martinsburg Police Commission had offered bonus points for individuals who had 

attained certain kinds of degrees, like, for instance, a criminal justice or English/philosophy 

degree, Appellee's would be in a better position to argue that said degree assists an officer in 

writing reports, knowing the criminal code, etc .. But the education points awarded by the 

Martinsburg Police Commission do no such thing. It is just a generic award of points based on 

degree level with absolutely no consideration given to the kind of degree attained. 
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Thus, while it is obvious that a college degree is no guarantee of experience in the duties 

of public interaction, writing reports, testifying in court, and awareness of criminal codes, we can 

know with absolute certainty that actual experience as a police officer gives one experience with 

all of these things! It is likely for these reason that the legislature, in its wisdom, chose to allow 

consideration of seniority among its list of "complete and exhaustive" criteria for promotion of 

the fittest applicant, and did not choose to similarly allow for consideration of education. The 

former guarantees experience and some measure of competence with the duties of a police 

officer, while the latter assures us of nothing more than the fact that a given individual sat in a 

classroom for a few additional years. 

For all these reasons, Appellants respectfully request that this Court reverse the decision 

of the Berkeley County Circuit Court, and award Appellants compensation for back pay and 

attorney fees, persusant to the requirements of the Act and/or West Virginia precedent as to 

Writs of Mandamus. 

329 S. Queen Street 
Martinsburg, WV 25401 
(P): (304) 267-3949 (F): (304) 267-5411 
christian.riddell@gmail.com 

Respectfully Submitted, 

Corporal Quenton Burner and PFC Erin Gibbons, 
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