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III. Assignments of Error 

1. The Berkeley County Circuit Court committed reversible error when it found, in 

its October 3, 2017 Final Order, that the Martinsburg Police Commission's award of 

additional points on competitive examination for promotion to a candidate based on their 

education credentials does not violate the requirements of the Police Civil Service Act, 

W.Va. Code §§ 8-14-6 to -23. 

IV. Statement of the Case 

Comes now Appellants Quentin Burner and Erin Gibbons, to present their Appeal 

from Final Order of the Berkeley County Circuit Court affirming the decision of the 

Martinsburg Police Civil Service Commission (hereinafter "The Commission") on 

February 1,2017 denying Appellants appeal of Final Scores from the December 2016 

Competitive Examination for promotion. (Exhibits A & B). Appellants challenged the 

legality of Rule VII, section two, subsection (b) of the Martinsburg Police Civil Service 

Commission Rules and Regulations, adopted July 1,2000 (Exhibit C, p. 13). Rule 

VII(2)(b), which, without the requisite statutory authority, awards points for education 

credentials to final scores on competitive examinations for promotion. Appellants allege 

the following facts as being true, accurate, and relevant to the case at bar: 

1. On December 10,2016, Corporal Quinton Burner and PFC Erin Gibbons sat 

for competitive examinations for promotion to Sergeant and Corporal, 

respectively. 

2. There were two promotional opportunities to the rank of Sergeant, and one 

promotional opportunity to the rank of Corporal. 



3. Corporal Burner's final score was 76, which was 7.8 points less than the 

highest score, achieved by Corporal Harper, and 6.8 points less than the 

second place score, achieved by Corporal Garcia. 

4. PFC Gibbons' final score was 65.6, which 6.1 points behind the highest score, 

achieved by PFC McGovern. 

5. The candidate with the highest score on the Sergeant examination, Corporal 

Harper, received 8 educational bonus points for his bachelor's degree, 

pursuant to the Rules and Regulation promulgated by the Martinsburg Police 

Commission. The candidate with the second highest score, Corporal Garcia, 

received 10 educational bonus points for his master's degree. 

6. Corporal Burner received only two educational bonus points for education, 

leaving him at a 6 point disadvantage versus Corporal Harper, and an 8 point 

disadvantage against Corporal Garcia on the Sergeant examination. 

7. PFC Gibbons received no educational bonus points at all, while the two 

individuals who outscored him both received 8 educational bonus points for 

their bachelor's degree, leaving him at an 8 point disadvantage. 

8. In both cases, without the addition of these bonus points, Cpl. Burner and PFC 

Gibbons would have finished with a score sufficiently high for promotion. 

9. Both Cpl. Burner and PFC Gibbons requested review of their scores and a 

public hearing, pursuant to WV Code §8-14-13a, with the Martinsburg Police 

Commission. 
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10. On January 27,2017, the Police Commission heard the arguments ofCpl. 

Burner and PFC Gibbons, through counsel, on the legality of awarding bonus 

points for education. 

11. On February 1, 2017, The Police Commission issued their decision, styled In 

Re: Quenton Burner. The Commission, in their decision, wrote that it, "finds 

no basis to deviate from its established rule and modify its prior respective 

awards for educational efforts as a component of experience." (Appendix p. 

13). 

12. On February 15,2017, Appellants filed its Administrative Appeal/Petition for 

Writ of Mandamus in the Berkeley County Circuit Court challenging the 

Commission's decision regarding its award of points for education credentials. 

(Appendix p. 17). 

13. On October 3,2017, The Berkeley County Circuit Court denied Appellants 

Appeal/Petition, and held, in direct contravention of precedent established by 

West Virginia Supreme Court of Appeals, to affirm the Commission's 

decision on the grounds that the word "experience," in the Police Civil 

Service Act should be read to allow for the inclusion of education credentials. 

(Appendix p. 4) 

Appellants now challenge the decision of the Berkeley County Circuit Court, and 

prays upon this Court for a reversal of the Circuit Court's decision an award of attorney 

fees. 
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v. Summary of Argument 

West Virginia Supreme Court precedent holds unequivocally that The Police Civil 

Service Act, W.Va. Code §§ 8-14-6 to -23 (hereafter "the Act"), is intended as a 

complete and exhaustive list of considerations for promotion, and allows for no 

additional considerations which are not expressly provided for. West Virginia precedent 

and a plain text reading of state statutes demonstrates that criteria for promotion is 

expressly limited to the considerations listed in §8-14-17, none of which refer to or 

involve education credentials. 

At the Circuit Court, the Commission argued that a recent legislative change to 

the statute which replaced the phrase "promotions shall be based on service and 

experience," with "promotions shall be based on experience," necessitates a 

reinterpretation of the statute to include consideration for education, and the Circuit Court 

ultimately agreed. Yet there is nothing in the legislative record nor anything in case 

precedent which would support such a radical reinterpretation of the statute. Thus, the 

Berkeley County Circuit Court made an erroneous interpretation of the Act which 

conflicts not only with clearly established Supreme Court precedent but also with its own 

previous rulings invalidating identical rules based on nearly identical statutory language 

governing promotion criteria within West Virginia sherriffs departments. See Lemaster 

v. Berkeley County Deputy Sheriffs Civil Service Commission and Scott Myers, Civil 

Action No. 11-C-92. (Appendix p. 86). 

Finally, Appellant/Petitioner has a right to an award of reasonable attorney 

fees, given the nature of the case and West Virginia precedent. State law provides for the 

recovery of attorney fees by a successful Appellant/Petitioner in both the statutory appeal 
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framework of the Police Civil Service Act as well as on successful petitions for writs of 

mandamus. Moreover, public policy considerations necessitate the award of attorney fees 

to officers who successfully challenge unlawful promotion/demotion/appointment actions 

of police departments, less the statutory protections afforded to officers be rendered 

empty, toothless statutes by the practical impossibility of these officers retaining counsel 

to pursue their claims. 

VI. Statement Regarding Oral Argument and Decision 

Appellant/Petitioner requests oral argument, believing it to be necessary, pursuant 

to Rule 18(a), insofar as (a) the parties have not waived oral arguments; (b) the appeal is 

not frivolous; (c) the dispositive issue has not been authoritatively decided; and (d) the 

facts and legal argument would be significantly aided by oral argument. 

Appellant request Oral Argument under Rule 19 because the case involves a 

narrow issue of law that can be adequately argued in the ten minutes per side provided by 

Rule 19 of the West Virginia Court Rules of Appellate Procedure. 

VII. Argument 

Standard of Review 

Questions oflaw are subject to de novo review. Carr v. Hancock, 216 W.Va. 474, 

607 S.E.2d 803 (2004). 

In the Circuit Court, Appellant proceeded dually as both an administrative appeal 

under W.V. Code § 8-14-13 as well as a Petition for Writ of Mandamus. The governing 
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statute for administrative appeals under the Police Civil Service Act, West Virginia Code 

§ 8-14-13a, states that "If any applicant is aggrieved by a decision rendered by the 

commission under this section, such applicant may, within twenty days of the date of the 

commission's decision, seek judicial review thereof in the circuit court of the county 

wherein such municipality is located. Nothing in this section shall be construed as 

depriving such applicant of the right to seek a writ of mandamus to the appropriate court 

within the time specified in this subsection." 

Mandamus lies to control the actions of an administrative body in the exercise of 

its duties when such action is arbitrary or capricious. State ex reI. Board of Educ. of 

Kanawha County v. Dyer, 179 S.E.2d 577,154 W.Va. 840 (W.Va., 1971). A writ of 

mandamus will not issue unless three elements coexist---{l) a clear legal right in the 

petitioner to the relief sought; (2) a legal duty on the part of respondent to do the thing 

which the petitioner seeks to compel; and (3) the absence of another adequate remedy." 

Syi. pt. 2, State ex reI. Kucera v. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 

(1969). Mandamus will not be denied because there is another remedy, unless such other 

remedy is equally beneficial, convenient and effective. Syllabus, Point 2, Stowers v. 

Blackburn, 141 W.Va. 328, 90 S.E.2d 277 (W.Va. 1955). 

Appellant argued before the Circuit Court that the primary difference in the 

adjudicatory structure of the two claims lies in the standard for awarding attorneys fees, 

the differences of which shall be discussed in the following arguments. Appellant 

requests that the Court first evaluate this action as an administrative appeal. Then, should 

the Court determine that Appellant is entitled to prevail, but that attorney fees cannot be 
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awarded under the administrative appeal standard, Petitioner posits that the remedy of an 

administrative appeal would no longer be equally convenient, beneficial, and effective, 

per the requirements of Stowers. Thus, should the Court reach an adverse decision in its 

analysis of Petitioner's right to attorney fees under the standards for an Administrative 

Appeal under the Police Civil Service Act, but find that attorney fees should be awarded 

under the standard for Writs of Mandamus, Appellant/Petitioner would then respectfully 

request that the Court convert the action to a Petition for Writ of Mandamus 

A. THE POLICE CIVIL SERVICE ACT IS INTENDED AS A COMPLETE 
AND EXHAUSTIVE LIST OF CONSIDERATIONS FOR PROMOTION, 
AND DOES NOT CONTAIN ANY LANGUAGE WHICH WOULD 
ALLOW EDUCATION TO BE CONSIDERED. 

West Virginia courts have continuously reinforced a presumption of strict statutory 

construction with respect to the promotion requirements in police civil service statutes. 

Daniels v. McCulloch, 168 W.Va. 740, 745 (1981) ("An important principle is that 'the 

[police] civil service statute should be followed as closely as possible in order to carry 

out the intent of the Legislature which enacted it.") (emphasis added); Dougherty v. City 

of Parkersburg, 138 W.Va. 1 (1952) ("[I]t is the legislative intendment of the police civil 

service act [W.Va. Code, 8-14-6 to -23], to provide for a complete and all-inclusive 

system for the appointment, promotion, reduction, removal, and reinstatement of all 

officers (except the chief of police), policemen and other employees of paid police 

departments.") (emphasis added). 

In Martin v. Pugh, 334 S.E.2d 633 (W.Va. 1985), the court reinforced this 

presumption by quoting specific provisions of the Police Civil Service Act which 

explicitly state its exclusive and exhaustive authority. The court writes, 
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Indeed, several sections of the statute itself also provide that the legislative intent 
requires strict compliance with the exclusive process for appointments, etc. For 
example, W.Va. Code 8-14-23, states in paIi: 'it is intended by the civil service 
provisions of this ariicle to furnish a complete and exclusive system for the 
appointment, promotion, reinstatement, removal, discharge, suspension and 
reduction of all members of all paid police depariments subject to the civil 
service provisions of this article.' Another example is W.Va. Code, 8-14-6 ... A 
final example of the necessity for strict compl iance with the statute is ... W.Va. 
Code, 8-14-15 ... 

West Virginia Courts have also made clear that any rules or regulations governing 

or promulgated by police civil service commissions which conflict with the Police Civil 

Service Act (8-14-6 to -23) are void. In Bays v. Police Civil Service Commission. City of 

Charleston, 364 S.E.2d 547, 551 (W.Va. 1987), the court invalidated a number of 

provisions promulgated by the Police Civil Service Commission which they believed 

conflicted with the Police Civil Service Act. In so doing they also emphasized the 

extremely limited and strictly construed powers of municipalities. Said the Court, 

The Couri has held that "[a] police civil service commission created by Ariicle 
5A of Chapter 8 of Code, 1931, as amended [the predecessor to W.Va.Code, 8-
14-6 to -23, currently in effect], has only such jurisdiction and powers as are 
conferred upon it by statute. It has no inherent jurisdiction or powers." Syl. pt. 3, 
State ex reI. City of Huntington v. Lombardo, 149 W.Va. 671 (1965). Accord, 
Spradlingv. Hutchinson, 162 W.Va. 768, 771,253 S.E.2d 371, 374 (1979). 
Accordingly, "[t]here must be strict compliance with the Police Civil Service 
Act, W.Va.Code, 8-14-6 to -23, ... " Syl. pt. 4, in pari, Mariin v. Pugh, 175 W.Va. 
495,334 S.E.2d 633 (1985). These principles are a species of the broader 
principle that a municipality's powers are strictly construed: 

A municipal corporation has only the powers granted to it by the 
legislature, and any such power it possesses must be expressly 
granted or necessarily or fairly implied or essential and 
indispensable. If any reasonable doubt exists as to whether a 
municipal corporation has a power, the power must be denied. 

In Bays, the Court used the language of this line of cases to decide that a municipality's 

police civil service commission did not have the power to make a written examination a 

"screening" examination by requiring an applicant taking the examination to achieve a 

passing score on the same as a condition precedent to further evaluation or 
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promotion. Ibid. The Court cited Gartin v. Fieldler, 129 W.Va. 40 (1946) in noting that 

the Police Civil Service Act "does not provide for a passing grade," before finding that 

therefore none can be established. 

In Morgan v. City of Wheeling, 516 S.E.2d 48 (W.Va. 1999), this Court delineated 

the only factors validly considered for promotions under the Police Civil Service Act, and 

distinguished it from other, non-promotion related criteria for which the act is not 

exclusive. In so doing, the Morgan Court held that "W.Va. Code 8-14-17 expressly 

requires promotions to be based upon merit and fitness as shown by three factors: (1) 

competitive written examination, (2) service, and (3) experience." Id. At 53. The Court 

then elaborated on the exhaustive and exclusive nature of the Act as it pertains to 

promotions, saying: 

The design of the act is to set forth a system for the appointment, promotion, 
reduction, removal and reinstatement of police officers which best ensures that 
these decisions are made according to the comparative merit and fitness of police 
officers and not according to personal or political whim. This design has the dual 
result of protecting the job security of those police officers who are best qualified 
while also guaranteeing that the public is served by police officers of the highest 
merit. Accordingly, this Court's characterization of the act as complete and all
inclusive means that the act prescribes the sole provisions for appointing police 
officers according to merit and fitness. In this regard, the act stands alone. !1 
provides all that is Ilecessarv (or the appoilltmellt alld promotioll oOhe fittest 
applicallts. 

Id. At 53-54. (Emphasis added). 

The Court then went on to distinguish the residency requirement as being unrelated to 

issues of appointing and promoting the fittest applicant. 

In the Circuit Court, Appellees attempted to use the residency requirement issue 

in Morgan for the proposition that "the provisions of the police civil service act. .. are not 
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exclusive." The Circuit Court echoed this argument, at point 8, when it cited the Morgan 

Court's language that "We disagree with the appellant that the provisions of the police 

civil service act exclude all other selection requirements for police offers." However, the 

non-exclusive nature of the Act is in reference to non-promotional considerations only, 

such as the residency requirement, as discussed above, which was the issue in Morgan. 

For context, A full reading of the Morgan Court's arguments regarding the non-exclusive 

elements of the Act are as follows: 

The provisions of the police civil service act, W Va. Code §§ 8-14-6-24, 
which provide for the appointment, promotion, reduction, removal and 
reinstatement of all municipal police officers and other employees of paid 
police departments of Class I and Class II municipal corporations, are not 
exclusive. Therefore, a residency requirement applicable to municipal 
police officers which is enacted by a municipal corporation pursuant to 
W Va. Code § 8-5-11 (1969) is valid. The police civil service act, rather, 
excludes the enactment of only those measures which are inconsistent with 
the express provisions of the act. 

Syllabus Point 2, Monmn v. City of Wheeling, 205 W.Va. 34, 516 S.E.2d 48 (1999). 

By contrast, in the case at bar, promotion of the fittest application is exactly 

what's at issue, and the Morgan Court has unequivocally held that, with regards to 

promotion of the fittest applicants, the Act "stands alone," and "provides all that is 

necessary," and is "complete and all inclusive." As such, we must infer from the Morgan 

decision that promotion considerations are expressly limited to the explicit provisions of 

the Police Civil Service Act. 

Thus, the Morgan case should be read, for our purposes, as establishing two main 

points: 
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1. While the Act may not be exclusive with respect to non-promotional 

considerations regarding employment requirements for municipal police (such 

as residency requirements), the Act is the exclusive and exhaustive authority 

on the criteria to be taken into account for promotions; and 

2. Those criteria, pursuant to 8-14-17, include only: 

a. A competitive written exam; 

b. An officer's service record; and 

c. An officer's experience level. 

From these tenets, it is clear that adding points for things like experience 

level/seniority and service record (commendations, etc.) are valid, whereas adding points 

for any other consideration are invalid. Thus, because none of these criteria have 

anything to do with education levels, any points awarded for education is expressly 

prohibited by the Police Civil Service Act. 

B. THE BERKELEY COUNTY CIRCUIT COURT'S ATTEMPT TO 
SHOEHORN EDUCATION CREDENTIALS UNDER THE EXPERIENCE 
RUBRIC OF THE POLICE CIVIL SERVICE ACT HAS NO BASIS IN 
LAW, AND IN FACT IS DIRECTLY CONTRADICTED BY STATE 
SUPREME COURT PRECEDENT AS WELL AS THE BERKELEY 
COUNTY CIRCUIT COURT'S OWN PRIOR RULINGS. 

The Commission, in its Final Order, claimed that education is included under the 

interpretation of the phrase "experience". The Commission, in its Final Order, wrote, 

"The Commissioners find no basis to deviate from its established rule and modify its 

prior respective awards for educational efforts as a component of experience." (Appendix 

p. 15). The Circuit Court affirmed this interpretation when it said, at point 10, that, "The 
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Court agrees with Respondent that there is a rational basis for considering an officer's 

education level as a component of 'experience' as set forth in the Act. (Appendix p. 10). 

However, not only is there no rational basis or legal precedent in the state to 

support such an assertion, but the Bays Court actually explicitly defined experience in 

direct contradiction to definition propounded by The Commission and the Berkeley 

County Circuit Court's. Said the Court in Bays, 

w Va.. Code, § 8-14-17 [1969, 1986j, see supra note 3, requires promotions 
under the Police Civil Service Act to be based uponll1erit andfitness as shown by 
(1) competitive written examination, (2) service, i.e., peljormance appraisal and 
(3) experience, i.e., seniority. 

Bays, 364 S.E.2d at 551. 

Importantly, the term "i.e.," when used in this context is taken from the Latin id est, 

meaning "that is," or "in other words." This is contrasted against a similar acronym, e.g., 

which means "example given," or "for example." This difference is significant, because 

where "e.g." allows for the subsequent statement to be one of potentially many examples, 

"i.e." means, much more strictly, that what follows is the singular substitute and 

clarifying definition for the preceding clause. Thus, the Bays Court, in using the "i.e." 

language, was unequivocal in its assertion that experience means seniority, rather than 

education. 

Moreover, the West Virginia Supreme Court of Appeals has made the same ruling 

with regards to the identical language of the Deputy Sherriff s Act. Said the court, 

W Va. Code, 7-14-1 [1991J and W Va. Code, 7-14-13 [1991J when read in 
pari materia and in light of this Court's prior cases establish that the 
categories of criteria for deputy sheriff promotions are: (1) qual!fications 
as shown by previous service and experience; and (2) merit and.fitness as 
ascertained by competitive examinations to be provided by the civil 
service commission. Previous service means performance appraisals; 
experience means seniority. 
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Syl Pt. 3, Mangus v. Ashley, 199 W.Va. 651, 487 S.E.2d 309 (W.Va., 1997). 

As a result, any ruling which implies that the Commission has a right to consider 

education as a component of experience should be disregarded as in direct conflict with 

the Supreme Court's own definition of the term "experience," under the Police Civil 

Service Act and other similar statutes. Any such ruling also is in direct conflict with the 

Berkeley County Circuit Court's own prior rulings. 

Previously the Berkeley County Circuit Court ruled unequivocally that points for 

education on competitive examinations as it pertains to deputy sheriffs are invalid. In 

Lemaster v. Myers, the Berkeley County Circuit COUli interpreted WV Code § 7 -14-1, 

which is titled "Appointments and promotions of deputy sheriffs," in light of a challenge 

by Deputy Scott Myers to the bonus points for education which were added on to the 

examination scores of candidates for promotion. § 7 -14-1 reads, in relevant part, as 

follows: 

All appointments alld promotions offull-time deputy sheriffs shall be made only 
according to qualifications and fitness to be ascertained by examination, which, 
so far as practicable, shall be competitive, as hereinafter provided. On and after 
the effective date of this article, no person except the chief deputy shall be 
appointed, promoted, reinstated, removed, discharged suspended or reduced in 
rank or pay as afull-time deputy sheriff. .. of any county in the state of West 
Virginia subject to the provisions hereof, in any manner or by any means other 
than those prescribed in this article. 

In Myers, the Berkeley County Circuit Court was asked to determine if the Code 

as written permitted points to be awarded to the examinations of candidates for 

promotion in various categories, including military experience, previous law enforcement 

experience, and education. The Circuit Court was unequivocal in its condemnation of 

these additional points, and wrote, 
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The 2008 rules [governing deputy sheriffpromotionsJ do not specify under what 
authority the bonus points are given. Nonetheless, they allow for these extra 
points for Education, Military, and Previous Law Enforcement Experience ... The 
court can find no authority for these added categories, and especially none in 
W Va. Code §§7-14-1, et seq., or the relevant case lmv interpreting it. This code 
section constitutes 'a complete and all-inclusive systemfor ... promotion ... of 
deputies, ' ... so these added points are not in congruence with state law and are 
void and unenforceable. 

Appendix p. 105. 

The rules of statutory construction require that we interpret similarly constructed 

statutes similarly. As §7-14-1 governs promotions for deputy sheriffs, so does §8-14-6 

govern promotions for municipal police. §8-14-6 is titled "Qualifications for appointment 

or promotion to positions in certain paid police departments to be ascertained by 

examination; provisions exclusive as to appointments, etc ... " It reads, in relevant part, as 

follows: 

(a) All appointments and promotions to all positions in all paid police 
departments of Class 1 and Class 11 cities shall be made only according to 
qualifications and fitness to be ascertained by examinations, which so far as 
practicable, shall be competitive, as hereinafter provided. 

(b) No individual, except the chief or deputy chiefs of police ... may be appointed, 
promoted, reinstated, removed, discharged, suspended or reduced in rank or pay 
as a paid member of a paid police department ... in any manner or by any means 
other than those prescribed in the following sections of this article 

As discussed previously, W.Va. Code § 8-14-17 explicitly delineates allowable 

considerations for promotion according to qualifications and fitness. The statute reads, 

"Promotions shall be based upon experience and by written competitive examinations to 

be provided by the Policemen's Civil Service Commission." The West Virginia Supreme 

Court in Morgan and Bays interpreted this statute to allow exclusively for promotions for 

merit and fitness based on (1) competitive examinations, (2) service record, i.e. 

performance appraisals and (3) experience, i.e. seniority. 
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Immediately, it becomes clear through a plain text reading of the Police Civil 

Service Act that the language hews closely enough to that of W.Va. Code §§ 7-14-1 to -

21 to allow the presumption that extrinsic considerations for promotions which aren't 

mentioned in the statute are similarly disallowed. Indeed, West Virginia courts have 

already expressly favored similar methods of statutory construction for these two near 

"identical" pieces of legislation. Man£um v. Lambert, 183 W.Va. 184, 186 (1990). In 

Mangum, the court held that, "the provisions of W.Va. Code, §§ 8-14-6 to -23 ... are 

identical in many respects to the provisions of W.Va. Code §§ 7-14-1 to -21...and that 

consequently principles enunciated in the construction of one statutory system are quite 

often applicable where the same circumstances arise under the other." Ibid. 

The Myers case was brought to the Circuit Court's attention in Appellant's briefs 

and memorandums as well as during oral argument. However, the Court, in its Final 

Order, made no attempt to distinguish Myers from the case at bar, despite the obvious 

similarities in statutory language and despite reaching a decision that is fundamentally in 

conflict with the Court's own holdings in Myers. 

C. THE 2010 LEGISLATIVE CHANGES TO THE POLICE CIVIL SERVICE ACT, ENACTED IN 
THE FACE OF CLEAR AND UNAMBIGUOUS SUPREME COURT PRECEDENT 
EXCLUDING CONSIDERATION OF ANY UNENUMERATED FACTORS FOR 
PROMOTION, DO NOT ALLOW US TO REINTERPRET THE WORD "EXPERIENCE,"
WHICH HAS ALREADY BEEN EXPRESSLY DEFINED BY THE WEST VIRGINIA 
SUPREME COURT AS "SENORITY," - AS INCLUSIVE OF EDUCATION CREDENTIALS. 

At the Circuit Court, Appellee endeavored to obscure the fact that the Police Civil 

Service Act is a "complete and exclusive system," for promotion, and that the West 

Virginia Supreme Court of Appeals has already specifically prescribed what is meant by 

the word "experience." 
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Both Appellee and the Circuit Court in its Final Order noted that the word 

"'experience' is not defined in the Police Civil Service Act. However, the word 

"experience," was already a part of the Act's language prior to the 2010 changes, and it 

had already been explicitly defined by the West Virginia Supreme Court as meaning 

"seniority." If the legislature had disagreed with this interpretation, it would have had a 

perfect opportunity to clarify in their 2010 amendment. However, by leaving the word 

"experience," unaltered and without qualification in their amendments to the Act, the 

legislature effectively endorsed the Supreme Court's previous interpretation. 

Prior to the 2010 legislative amendments, W.Va. Code §8-14-17 read, in relevant 

part, "Promotions shall be based upon merit and fitness to be ascertained by competitive 

examinations to be provided by the policemen's civil service commission and upon the 

superior qualifications of the individuals promoted, as shown by their previous service 

and experience." These terms were defined in Bays, when the court said that 

"W.Va. Code, 8-14-17 [1969,1986], see supra note 3, requires promotions under the 

Police Civil Service Act to be based upon merit and fitness as shown by (1) competitive 

written examination, (2) service, i.e., performance appraisal and (3) experience, i.e., 

seniority." Bays, 364 S.E.2d at 551. Similarly, the same "experience," language in the 

West Virginia Deputy Sherriffs Act, §§ 7-14-1 to 7-14-3 was also defined to explicitly 

mean "seniority." Syl Pt. 3, Mangus v. Ashley, 199 W.Va. 651,487 S.E.2d 309 (W.Va., 

1997) ("Previous service means performance appraisals; experience means seniority."). 

Then, in 2010, against the backdrop of both these Supreme Court interpretations, the 

legislature Amended the Police Civil Service Act, and altered § 8-14-17 to read, in 

relevant part, that, "Promotions shall be based upon experience and by written 
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competitive examination to be provided by the Policemen's Civil Service Commission." 

(emphasis added). 

Thus, at the time of the 2010 Amendments, the Police Civil Service Act already 

contained within it a statute outlining the exclusive criteria upon which promotions are to 

be based wherein the word "experience" had been clearly defined by the West Virginia 

Supreme Court to mean "seniority." The legislature then decided, in the face of this 

statutory interpretation, to amend said statute and completely rewrite the relevant section, 

'yet chose to leave undisturbed the word "experience," without any express qualification 

or modification of its meaning whatsoever. This legislative and precedential history 

leaves only one rational conclusion: that the legislature did not intend to change the 

meaning, as interpreted by the West Virginia Supreme Court, of the word "experience" in 

the Act. 

Appellee argued before the Circuit Court that the legislature, during the 2010 

amendment process, could have simply eliminated the word experience and replaced it 

with the word seniority, and that not doing so is proof that they intended experience to 

mean something beyond seniority. However, this is unlikely, because the word 

experience within the context of the Act had already been giving the clear and 

unambiguous meaning of seniority by the Supreme Court. It is fair to presume, by the 

fact that they chose to leave "experience" unmodified in the statutory language and 

chose not to define it in the Act's definition, that the legislature was satisfied with the 

meaning the Supreme Court had assigned to the word. Moreover, had the legislature so 
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desired, they could also have expressly included words like "education," into the statute 

as well, which they did not do. 

For these reasons, the most likely interpretation of the legislature's choice of 

language in the Act as modified is to assume that the legislature intended the word 

"experience," to mean exactly what the West Virginia Supreme Court has long defined it 

to mean. However, there is another reasonable interpretation: that the legislature's 

intended with this change would be to allow service record to be subsumed into the 

meaning of experience. This would make practical sense because just as seniority 

describes a candidates quantity of experience, so might service record or service 

appraisals describe the quality of said candidates experience. 

However, even if we assume that the legislature intended to subsume service into 

the meaning of experience, there remains absolutely no legitimate authority upon which 

we might interpret the word "experience" as used in the Act to include education. The 

connection between service record and experience is rather obvious, as mentioned above, 

because an officer's service record is a measure of the quality of that officers experience, 

rather than just the length of said experience. Education credentials, however, have 

nothing at all to do with experience. Myrriam Webster defines the word "experience," as 

such: 

1. a: direct observation of or participation in events as a basis of 
know/edge 
b : the fact or state of having been affected by or gained 
know/edge through direct observation or participation 
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2 a : practical knowledge, skill, or practice derived from direct 
observation of or participation in events or in a particular 
activity 
b : the length of such participation 

3 : something personally encountered, undergone, or lived through 

4 a: the conscious events that make up an individual life 
b : the events that make up the conscious past of a community or 
nation or humankind generally 

5. The act or process of directly perceiving events or reality 

As can be plainly seen in all of these definition, each of these five possible definitions 

includes an element of direct observation or participation. Not one possible alternative 

includes anything that might be equated to education. Similarly, the Oxford English 

disctionary defines "experience," as (1) "practical contact with and observation of facts 

and events," (1.1) The knowledge or skill acquired by a period of practical experience of 

something, especially that gained in a particular profession," and (2) "An event or 

occurrence which leaves an impression on someone." Once again, every definition 

involves practical, hands-on interaction. 

By Contrast, Merriam-Webster defines "education," as (1 (a)) "the action or 

process of education or of being educated," or (1 (b)) "the knowledge and development 

resulting from an educational process," and (2) the field of study that deals mainly with 

methods of teaching and learning in schools." The Oxford English dictionary defines it as 

(1) "the process of receiving or giving systematic instruction, especially at a school or 

university," (l.I) "the theory and practice of teaching," (l.2) "a body of knowledge 

acquired while being educated, (1.3) "information about or training in a particular 

subject," and (2) "an enlightening experience". (sentence example given: 'Petrus is a 
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good workman - it is an education to watch him'). As you can see, none of these 

definitions have anything to do with the direct, practical, participatory acts that define 

experience under every available definition. Rather, one might almost see "education" as 

defined by the two most used dictionaries in the United States as the antithesis of 

experience insofar as education involves systemic instruction from afar of a given facts 

and events, while experience means practical contact and direct observation/interaction 

with a given set of facts or events. 

As this Court well understands, the West Virginia Supreme Court is the highest 

authority on the interpretation of West Virginia state law. Once they have interpreted a 

term, that interpretation becomes law absent clear legislative language to the contrary. 

The legislature's lack of explanatory detail as to the meaning of the word "experience," 

in their 2010 amendment thus must weigh in favor of the preservation of its original 

definition as interpreted by the Supreme Court. Moreover, even if we were inclined to 

stretch and broaden the definition of experience, there would be no reason whatsoever to 

think that education credentials should apply. Rather, education levels would be 

completely unrelated to "experience," by any reasonable definition, as clearly shown in 

both the Merriam-Webster and the Oxford English definitions cited above. 

D. PURSUANT TO THE POLICE CIVIL SERVICE ACT, WEST VIRGINIA 
STA TE PRECEDENT ON ACTIONS FOR WRIT OF MANDAMUS, AND 
GENERAL PRINCIPLES OF EQUITY AND FAIRNESS, REASONABLE 
ATTORNEY FEES SHOULD BE AWARDED TO APPELLANT IN THIS 
CASE 

1. Attorney Fees Under the Police Civil Service Act 
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Appellants are entitled to recovery for attorney fees under both the appeal 

framework of the Police Civil Service Act, WV Code § 8-14-20, as well as under court 

imposed frameworks on writs of mandamus. W.Va. Code § 8-14-20 provides that a 

member of a paid police department subject to the Police Civil Service Act who is 

removed, discharged, suspended, or reduced in rank or pay and subsequently reinstated or 

exonerated by the civil service commission shall, if represented by legal counsel, be 

awarded reasonable attorney fees as approved by the commission, circuit or Supreme 

Court, and the fees shall be paid by the governing body. 

Courts have interpreted the attorney fees language of W.Va. Code § 8-14-20 to 

include disputes over issues which are not directly related to removal, discharge, 

suspension, or reinstatement, and instead more akin to promotions and pay raises. In 

Collins v. City of Bridgeport, 206 W.Va. 467 (W.Va. 1999), the Supreme Court of 

Appeals found that the language of W.Va. Code § 8-14-20 required that attorneys fees be 

paid to a plaintiff who prevailed on a merit pay challenge. Said the court, 

We have found that Sergeant Collins was wrongly denied merit pay in violation 
ofthe police civil service act, and we have ordered the recalculation of Sergeant 
Collins' current salary to reflect the merit pay increase he was wrongly denied. 
W.Va. Code 8-14-20 authorizes the award of attorney fees to those police 
officers, such as Sergeant Collins, who are injured by violations of the police 
civil service act. Accordingly, we find that the appellants are entitled to costs and 
reasonable attorney fees. (Emphasis Added) 

Id. at 477-78. 

The Collins court's holding is highly relevant to the case at bar because it shows 

that awards of attorneys fees for appeals under the Police Civil Service Act are not 

limited exclusively to express challenges of "removal, discharge, suspension, or 
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reduction in rank or pay." Instead, attorney fees should be awarded more generally for 

individuals who are "injured by violations of the police civil service act." This is a very 

broad interpretation of the language, and would, of course, include those who are injured 

by a failure to receive a rightful promotion as much as it would include those who were 

wrongly terminated or demoted. The Collins case is also highly factually analogous to the 

case at bar in that a question of not receiving earned merit pay is very similar to questions 

about not receiving an earned promotion in that both, while not expressly a removal, 

discharge, suspension, reduction in rank/pay, or reinstatement, are an effective reduction 

in rank and/or pay relative to what the officer is lawfully entitled to by statute. By 

allowing for attorney fees to be recovered in a case of improperly denied merit pay, the 

Supreme Court of Appeals is expressly saying that this category will be construed 

broadly to include any injury which occurs because of a violation of the Police Civil 

Service Act. Thus, by definition, should petitioners prevail on their underlying claims, it 

will mean that the bonus points given to education constitute a violation of the Police 

Civil Service Act from which petitioner's suffered an injury. Thus, an award of attorney 

fees would be required. 

2. Attorney Fees in Petitions for Writs of Mandamus 

The general standard for awarding attorney fees in actions for writ of mandamus 

was defined in Nelson v. West Virginia Pub. Employees Ins. Bd., 171 W.Va. 445, 300 

S.E.2d 86 (1982), where the Court carved out the general standard for awarding attorneys 

fees, saying, "In mandamus proceedings where a public officer willfully fails to obey the 

law, attorney fees will be awarded."In State ex reI. West Virginia Highlands 

Conservancy. Inc. v. West Virginia Division of Environmental Protection. 193 W.Va. 
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650, 458 S.E.2d 88 (1995), two standards for awarding attorney fees in a mandamus 

proceeding were established. Syllabus point 3 of Highlands holds that: "[w]here a public 

official has deliberately and knowingly refused to exercise a clear legal duty, a 

presumption exists in favor of an award of attorney's fees; unless extraordinary 

circumstances indicate an award would be inappropriate, attorney's fees will be allowed." 

Syllabus point 4 of Highlands holds that: 

Where a public official has failed to exercise a clear legal duty, although the 
failure was not the result of a decision to knowingly disregard a legal command, 
there is no presumption in favor of an award of attorney's fees. Rather, the court 
will weigh the following factors to determine whether it would be fairer to leave 
the costs of litigation with the private litigant or impose them on the taxpayers: 
(a) the relative clarity by which the legal duty was established; (b) whether the 
ruling promoted the general public interest or merely protected the private 
interest ofthe petitioner or a small group of individuals; and (c) whether the 
petitioner has adequate financial resources such that petitioner can afford to 
protect his or her own interests in couli and as benveen the government and 
petitioner. 

Thus, under a strict writ of mandamus analysis, attorney fees should be presumptively 

awarded when it can be shown that a public official deliberately and knowingly refused 

to exercise a clear legal duty. Without such a showing of purposeful and knowing 

defiance of law, the Court must look to three factors: (1) the clarity of the legal duty 

claimed to be owed; (2) whether the Court's ruling promoted the general public interest 

or merely protected the private interest of the petitioner or a small group of individuals; 

and (3) whether petitioners have adequate financial resources such that petitioner can 

afford to protect his or her own interests in court and as between the government and 

petitioner. 
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Under this two tiered approach, we must first decide whether the Commission's 

conduct in refusing to remove educational bonus points from competitive examinations 

for promotion amounts to a deliberate and knowing refusal to obey the law. 

Appellant/Petitioner argues that the law surrounding this issue is clearly settled enough 

that the Commission absolutely knew or should have known about the illegality of their 

bonus point system regarding education. The exact same bonus points had already been 

forbidden within the state sheriff s department of the exact same county based on the 

Court's readings of nearly identical statutory language as the language which governs 

promotions and examinations for municipal police. In 2016, the commission was further 

made expressly aware of the illegality of its bonus points mechanism through a nearly 

identical administrative appeal/petition for writ of mandamus which challenged the 

Commissions bonus points system. That case was ultimately settled out of court, leaving 

the rule unchanged, but providing the Commission with clear notice of its illegal bonus 

points structure. Moreover, the Commission was again made explicitly aware of the law 

as cited in this brief during Appellant/Petitioner's initial appeal of test results, which was 

heard in January of2017. The February Istdecision of the Commission did not, in any 

way, effectively address or rebut the legal issues and authorities asserted by 

Appellant/Petitioner in his arguments before the Commission as well in the written 

memorandum of law submitted for their review. Instead, it simply made a conclusory 

statement of law which begged the very questions it sought to resolve. 

Appellants/Petitioners, therefore, believe that the Circuit Court would be well within its 

rights to find the Commission's treatment of this case as a willful disregard of a known 

legal duty. 
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However, should the Court refuse to find a willful disregard sufficient to fulfill 

tier one of the Highland approach, Appellant maintains that the Court should find that the 

balance of factors still weighs significantly in favor of an award of attorney fees. The first 

factor, the relative clarity by which the legal duty is established, falls heavily in favor of 

an award of attorney fees. Any legal professional or public servant with an understanding 

of the Myers case, or of general West Virginia legal precedent, as explicated in Bays and 

Morgan, should easily understand that the exact same language struck down in Myers, 

when used in the Police Civil Service Act has the exact same effect of prohibiting awards 

of educational bonus points. 

The second factor, whether the Court's ruling promoted the general public 

interest or merely protected the private interest of the petitioners, also inures to the 

benefit of Appellant. Although this case directly concerns only the interests of Corporal 

Burner, the right at stake here concerns everyone in every municipal police department in 

West Virginia. All over the State, officers are being denied rightful promotions and are 

being leapfrogged by less qualified, less experienced candidates because of unlawful and 

improper consideration given to a criterion that was never intended by the legislature to 

be considered in promotions. Officers in this case may be a discrete group, but they are a 

large one, and it is unquestionably in the public interest to see to it that the best, most 

qualified officers are promoted in accordance with the state law. 

Finally, the third factor, whether Appellant has adequate financial resources such 

that they can afford to protect their own interests in court, also cuts hard in favor of an 

award for attorney fees for very obvious reasons. Police officers are public servants. They 
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risk their lives every day for minimal pay. They do not do it for the money; they do it 

because they want to serve their communities. As such, police officers do not get rich 

doing their jobs, and the costs of an attorney to pursue injuries such as this are 

prohibitively expensive. Without an award of attorney fees, cases like the one at bar 

would most likely not be brought, as police officers, even with the bump in pay that a 

long denied promotion might bring, would be unable to afford the legal costs necessary to 

fully litigate a case such as this. As a practical matter, then, if the Court does not intend to 

render the Police Civil Service Act a toothless statute, we must afford officers the ability 

to receive attorney fees upon a successful challenge to the rules. As the West Virginia 

Supreme Court noted in Richardson v. Town of Kimball, 340 S.E.2d 582 (1986), 

"Citizens should not have to resort to law suits to force government officials to perform 

their legally prescribed non-discretionary duties. When, however, resort to such action is 

necessary to cure willful disregard of law, the government ought to bear the reasonable 

expense incurred by the citizen in maintaining the action. No individual citizen ought to 

bear the legal expense incurred in requiring the government to do its job." Richardson v. 

Town of Kimball, 340 S.E.2d 582 (1986). 

IX. Conclusion 

For the above stated reasons, The City of Martinsburg Police Civil Service 

Commission acted improperly in 2000 when they promulgated Rules and Regulations 

which allowed bonus points for education to be added to a candidate for promotion's 

examination score, The Police Commission acted improperly when, in December of 

2016, it chose to uphold the Rules' illegal, unauthorized award of education bonus points 
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in consideration for promotions, and the Berkeley County Circuit Court committed 

reversible error when it interpreted the word "experience," as written the Act to be 

inclusive of education credentials. As such, the Circuit Court's Final Order dismiss 

Appellants administrative appeal/Petition for Writ of Mandamus should be reversed, and 

the scores on the relevant examinations for promotion should be recalibrated without said 

bonus points for education being added. Because Cpl. Burner would have received the 

second highest score on the Sergeant examination, and thus been awarded a promotion, 

had points for education not been improperly and unlawfully considered, Corporal Burner 

should be immediately promoted to the rank of Sergeant and be awarded back pay for the 

months he was deprived of his lawful salary increase. Similarly, because PFC Gibbons 

would have received the highest score on the Corporal Examination, and thus been 

eligible for promotion, had bonus points for education not been improperly and 

unlawfully considered, PFC Gibbons should be immediately promoted to the rank of 

Corporal and be awarded back pay for the months he was deprived of his lawful 

promotion and corresponding salary increase. 

Moreover, Corporal Burner and PFC Gibbons should not be required to bear their 

own attorney fees in pursuing his promotion. Cases such as this require many hours to 

thoroughly and successfully navigate both the administrative process, the Circuit Court 

appeal and, now, the Supreme Court of Appeals. Going through this process can 

potentially require hundreds of hours of attorney work. Requiring a police officer to bear 

these costs for nothing more than the exercise of a legal right of review and appeal would 

make it a practical impossibility for any Officer to successful challenge an erroneous 
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decision by the Commission, rendering any statute or law granting such a right toothless 

and ultimately meaningless, practically speaking. 

Christian 1. Riddell (WV Bar # 12202) 
The Law Offices of Stedman and Riddell 
329 S. Queen Street 
Martinsburg, WV 25401 
(P): (304) 267-3949 (F): (304) 267-5411 
christian.riddell@gmail.com 

Respectfully Submitted, 
Corporal Quenton Burner and PFC Erin 
Gibbons, 
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