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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA ex reI 
QUENTON BURNER and ERIN GIBBONS 

Petitioners, 

v. CIVIL ACTION NO.: 17-AA-l and 
17-AA-2 
HONORABLE CHRISTOPHER C. 
WILKES 

MARTINSBURG POLICE CIVIL 
SERVICE COMMISSION, 

Respondent. 

ORDER DENYING PETITIONERS QUENTON BURNER AND ERIN GIBBONS 
APPEAL AND/OR PETITION FOR WRIT OF MANDAMUS 

Pending before the Court is Petitioners Quenton Burner and Erin Gibbons' administrative 

appeal from an Order entered by the Martinsburg Police Civil Service Commission (the 

"Commission") as well as a Petition for Writ of Mandamus. The Court has reviewed the 

Petitioners' initial brief, the Respondent's response brief, as well as the Petitioners' reply. The 

Court also heard oral arguments from counsel at a hearing on August 15, 2017. After careful 

consideration of the briefs and oral arguments of counsel, the Court does hereby DENY the 

Petitioners' appeal and Petition for Writ of Mandamus and AFFIRMS the Final Order issued by 

the Martinsburg Police Civil Service Commission dated February 1, 2017. The Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. The parties do not dispute the material facts at issue on appeal. 

2. On December 10,2016, Corporate Quinton Burner and PFC Erin Gibbons sat for 

competitive examinations for promotion to Sergeant and Corporal, respectively. 
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3. There were two promotional opportunities to the rank of Sergeant, and one 

promotional opportunity to the rank of Corporal. 

4. Rule VII of the Commission's Rules and Regulations sets forth a scale for grading 

the applicants. As stated in Section Two of Rule VII: 

Applicants for promotion shall be graded on a scale of a maximum of one-hundred (100) 
points. This shall consist of a maxinlUm of fifty (50) points for the written examination, a 
maximum of forty (40) points for the personnel file review and a maximum of ten (10) 
points shall be based on seniority. 

5. Pertaining to the PersoIDlel File Review, the maximum fOfty (40) points available 

for review ofthe applicant's personnel file is given as follows: 

(a) Efficiency Rating - A maximum of ten (10) points shall be awarded for review of 
efficiency rating. The Chief of Police shall submit to the Commission an 
efficiency rating on each candidate scheduled to take the oral interview. 
Efficiency ratings may be based on the following: absenteeism, accident rating, 
character and conduct, attitude, personal appearance, ability to work under 
pressure and on dangerous assignments, ability to meet and deal with others, 
ability to organize work, knowledge of duties, laws, ordinances and rules 
applicable to hislher work, accuracy and attention to pertinent details, emotional 
stability, leadership and promoting high morale. 

(b) Education - A maximum of ten (10) points shall be awarded based on the 
following: 

• 10 points - Post graduate degree from an accredited college or university. 
• 8 points - Bachelor's degree from an accredited college or university. 
• 6 points - 3 years college completed at an accredited iristitution. 
• 4 points - 2 years completed or associate degree from an accredited 

college or university 
• 2 points - 1 year college completed at an accredited institution 
• 1 point - post-secondary education 

(c) Training - A maximum of six (6) points shall be awarded for accredited law 
enforcement training of an official nature. No points under this section are to be 
awarded for activities which accrue points under the above education section. 

(d) Commendations - A maximum of foUl' (4) points for outstanding performance 
beyond the call of duty evidenced by the Martinsburg City Councilor other police 
or government entity. 
A maximum of ten (10) points for special effolts as noted by superiors of rank of 
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Sergeant and above. 

(e) Suspensions and Reprimands ~ The score may be reduced by a maximum of ten 
(10) points for a final suspension or reprimand based upon due process which has 
occurred in the past five (5) years. 

6. Corporal Burner's final score was 76, which was 7.8 points less than the highest 

score, achieved by Corporal Harper, and 6.8 points less than the second place score, achieved by 

Corporal Garcia. 

7. PFC Gibbons' final score was 65.6, which is 6.1 points behind the highest score, 

achieved by PFC McGovern. 

8. The candidate with the highest score on the Sergeant examination, Corporal 

Harper, received eight (8) educational points for his bachelor's degree, pursuant to the Rules and 

ReguJation promulgated by the Martin Commission. The candidate with the second highest 

score, Corporal Garcia, received 10 educational points for his master's degree. 

9. Corporal Burner received only two (2) educational points for education, leaving 

him at six (6) points less than Corporal Harper, and eight (8) points less than Corporal Garcia on 

the Sergeant examination. 

10. PFC Gibbons received no educational points at all, while the two individuals who 

outscored him both received eight (8) educational points for their bachelor's degrees. 

11. The parties agree that, in both cases, without the consideration of points for higher 

education, Cpl. Burner and PFC Gibbons would have finished with a sufficient score for 

promotion. 

12. Both Cpl. Burner and PFC Gibbons requested review of their scores and a public 

hearing, pursuant to WV Code §8-14-13a, with the Commission. 

13. On January 27, 2017, the Commission heard the arguments of Cpl. Burner and PC 
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Gibbons, through counsel, on the legality of awarding points for higher education. Neither 

applicant contested any other aspect of the Commission's Rules and Regulations for promotion. 

14. On February 1,2017, the Commission issued its decision, styled In Re: Quenton 

Burner. The Commission, in its decision, wrote that it, "finds no basis to deviate from its 

established rule and modify its prior respective awards for educational efforts as a component of 

experience. " 

15. Appellants/Petitioners now challenge the February 1st decision of the 

Commission, and petition this court for a writ of mandamus compelling the Commission to 

dispense with the awarding of points for higher education and promote CpJ. Burner and PFC 

Gibbons to the ranks of Sergeant and Corporal, respectively. 

CONCLUSIONS OF LAW 

1. Questions of law are subject to de novo review. Carr v. Hancock, 216 W. Va. 

474,607 S.E.2d 803 (2004). 

2. The governing statute for administrative appeals under the Police Civil Service 

Act, West Virginia Code § 8-14-13a, states that "If any applicant is aggrieved by a decision 

rendered by the commission under this section, such applicant may, within twenty days of the 

date of the commission's decision, seek judicial review thereof in the circuit court of the county 

wherein such municipality is located. Nothing in this section shall be construed as depriving 

such applicant of the right to seek a writ of mandamus to the appropriate court within the time 

specific in this subsection." 

3. In Collins v. City o/Bridgeport, 206 W.Va. 467, 474, 525 S.E.2d 658, 665 (1999), 

the Supreme Court of West Virginia found that the crux of the Police Civil Service Act (the 

"Act") was the adoption of standard criteria and procedures to ensure that employment decisions 
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affecting police officers were based on their comparative merit and fitness. The Act is therefore 

not only intended to avoid promotions based on political considerations, but also arbitrary 

promotion decisions. Id. 

4. In W.Va. Code § 8-14-17, which deals with vacancies filled by promotions and 

eligibility for promotion, the Legislature provides, in peltinent part: 

(a) Vacancies in positions in a paid police deprutment of a Class I or Class II city 
shall be filed, so fm as practicable, by promotions from among individuals 
holding positions in the next lower grade in the depmtment. 
(b) Promotions shall be based upon experience and by written competitive 
examinations to be provided by the Policemen's Civil Service Commission ... 

5. The Legislature does not define the telm "experience" in the statute. 

6. The Petitioners take the nruTow view in their briefs that the term "experience" 

only means "seniority" pursuant to the case of Bays v. Police Civil Servo Comm'n, City of 

Charleston, 178 W.Va. 756, 760, 364 S.E.2d 547, 551 (1987). The Petitioners contend that the 

term "experience" only means "seniority" and cannot be interpreted to encompass the officer's 

service record and personnel file, i.e. education, commendations, disciplinru), issues, etc. 

Although, under questioning by the Court during oral arguments, Counsel for the Petitioners 

acknowledged that the term "experience" may fairly encompass considerations beyond the 

officer's seniority. In fact, the Petitioners' only challenge the consideration of higher education 

as a promotional criterion and do not challenge other promotional criteria utilized by the 

Commission that go beyond seniority. 

7. The Respondent takes the position that the Act is not exclusive and that 

municipal corporations may consider promotional criteria that me not inconsistent with the 

express provisions of the Act. The Respondent contends that the term "experience" has a 

broader meaning than simply "seniority" and that factors such as higher education may fairly fall 
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under the !Ubric of "experience" as that undefined term exists in the Act. The Respondent 

further contends that if the Legislature intended for the telm "experience" to exclusively mean 

"seniority," it could have easily utilized the tern1 "seniority" instead of the broader term 

"experience" when it revised the Act in 2010. 

8. After the Bays decision, the Supreme Court clarified in Syl. Pt. 2, Morgan v. City 

a/Wheeling, 205 W.Va. 34, 40, 516 S.E.2d 48,54 (1999).: 

The provisions ofthe police civil service act, W.Va. Code §§ 8-14-6-24, 
which provide for the appointment, promotion, reduction, removal and 
reinstatement of all municipal police officers and other employees of paid 
police departments of Class I and Class II municipal corporations, are not 
exclusive ... The police civil service act, rather, excludes the enactment 
of only those measures which are inconsistent with the express provisions 
of the act. 

In Morgan, the Court further clarified its prior holdings by stating: 

We disagree with the appellant that the provisions of the police civil 
service act exclude all other selection requirements for police officers. At 
first glance, the language quoted by the appellant from decisions of this 
Court and the act itself appears to support the appellant's position. Closer 
scrutiny reveals, however, that this is not so. This fact is best understood 
by looking at the purpose of the police civil service act. The design of the 
act is to set forth a system for the appointment, promotion, reduction, 
removal and reinstatement of police officers which best ensures that these 
decisions are made according to the comparative merit and fitness of 
police officers and not according to personal or political whim. This 
design has the dual result of protecting the job security of those police 
officers who are best qualified while also guaranteeing that the public is 
served by police officers of the highest merit. Accordingly, this Court1s 
characterization of the act as complete and all-inclusive means that the act 
prescribes the sole provisions for appointing police officers according to 
merit and fitness. In this regard, the act stands alone. It provides all that is 
necessary for the appointment and promotion of the fittest applicants. 
(emphasis in original). 

ld. at 40, 54. 

9. Accordingly, under the Morgan decision, this Court must determine whether the 
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Commission's consideration of an officer's higher education conflicts with the express 

provisions of the Act. More specifically, the Court must determine whether the Commission's 

consideration of an officer's higher education directly conflicts with the term "experience" as set 

forth in the Act. After careful consideration, the Court FINDS that the Commission's 

consideration of an officer's higher education does not conflict with the express provisions of the 

10. The Court does not find, nor does the Respondent argue, that higher education 

guarantees that an officer will perform his or her job at a higher level than officers who lack 

higher education. An officer with a college degree may not necessarily perform well in the field, 

and conversely, an officer with a high school education may perform at an excellent level in the 

field. However, the Court agrees with the Respondent that there is a rational basis for 

considering an officer's education level as a component of "experience' as set forth in the Act. 

The COUlt finds ample support for the Respondent's position that officers with a higher 

education tend to possess better analytical and decision-making skills, better communication 

skills, and tend to draft better reports, warrants etc. These skills may in turn aid an officer in the 

overall performance of his or her police work and interactions with the public in general. The 

Court further agrees with the Respondent that higher education is a legitimate factor in 

detennining the best candidates for promotion to positions where the officer will train and 

supervise other officers. 

1 The Comt notes a search of other jurisdictions supports this finding. See Bryan v. City of Des Moines, 261 
N.W.2d 685 (Iowa 1978)(court recognized authority to establish minimum educational requirement was within the 
city's power to establish qualifications for promotion in the police department; college educational promotional 
requirements for city police force did not violate equal protection; college educational requirement bore a fair and 
substantial relation to a legitimate governmental goal); E~posilo v. Twp. of Edison, 306 N.J. Super. 280, 283, 703 
A.2d 674, 676 (App. Div. 1997)(recognizing the the job-relatedness of college education to police officers, 
especially supervisory personnel and finding achievement of college as well as of seniority points were valid criteria 
for promotion). 
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11. Additionally, the Court is further persuaded by the fact that higher education is 

only one factor under the Commission's Rules and Regulations pertaining to promotions. Under 

the Commission's Rules and Regulations, applicants for promotion are graded on a scale of a 

maximum of one-hundred (100) points: a maximum of fifty (50) points for the written 

examination; a maximum of forty (40) points for the personnel file review as part of the 

consideration of "experience." Higher education is only one component of the personnel file 

review along with efficiency rating, training and commendations - with up to a ten (10) point 

reduction for final suspension or reprimands within the past five (5) years. Finally, a maximum 

often (10) points can be awarded for seniority. 

12. The Court FINDS that the Commission's consideration of higher education is not 

directly inconsistent with the express provisions of the Act which permits consideration of the 

officer's "experience." There is nothing in the Act or case law that expressly requires police 

departments to promote solely based upon the results of a written exam and quantity of 

experience without giving any consideration for the quality of the officer's expenence. 

Furthermore, when viewed in context, the Court FINDS that the Commission's consideration of 

higher education, along with several other factors, is consistent with the Act's purpose of 

promoting officers based upon merit and fitness and not purely arbitrary factors. Therefore, the 

Court hereby AFFIRMS the Final Order issued by the Martinsburg Police Civil Service 

Commission dated February 1,2017. 

13. Thus, having so fOlmd, the COUlt further FINDS that the Petitioners' request for a 

writ of mandamus and an award of attorney's fees is hereby DENIED as moot. All palties shall 

bear their own fees and costs. 

WHEREFORE, for the reasons set fotth hereinabove, the Court does hereby DENY the 
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Petitioners' Appeal and/or Petition for Writ of Mandamus and AFFIRMS the Final Order issued 

by the Martinsburg Police Civil Service Commission dated February 1, 2017. Accordingly, this 

matter shall be retired from the Court's docket. The Petitioners' objections and exceptions are 

hereby preserved. 

The Clerk shall provide a copy of this Order to counsel of record. 

ENTERED this the 3 rJ day of October, 2017. 

Christopher C. Wilkes, Judge 
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