
BEFORE THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO: 17-0970 

DONALD WOODS, 

Petitioner, 

v. 

JEFFERDS CORPORATION., 
a West Virginia Corporation, 

Appeal from a an Order granting 
Summary Judgment of the 
Circuit Court of Putnam County 
Civil Action No: 15-C-34 

Respondent. 

PETITIONER'S REPLY BRIEF 

Attorneys for Petitioner: 

Edward G. Atkins (WVSB #182) 
Attorney at Law 

1598 Kanawha Blvd., East 
Charleston, WV 25311 

(304) 343-1514 
eatkinslaw{a)gmail.com 



ARGUMENT 

Respondent begins its argument with the arrest of Mr. Woods on a drug charge. This was 

discussed in Petitioner's Brief in chief. Petitioner directs the comi to Petitioner's argument in his 

brief in chief, with respect to the criminal charge. As stated in McKennon v. Nashville Banner Pub!. 

Co., 513 U.S. 352, 360,115 S. Ct. 879, 885 (1995), an employee discharged is not barred from all 

relief when, after discharge, the employer discovers evidence of wrongdoing which would have led 

to termination [See Barlow v. Hester Indus., 198 W. Va. 118, 132,479 S.E.2d 628, 642 (1996)]. The 

court is again directed to the "Consideration of Arrest and Conviction Record in Employment 

Decisions Under Title VII of the Civil Rights Act of 1964," which the petitioner referred to in his 

brief in chief. Again, as disclosed in the petitioner's brief in chief, the petitioner did have a 

conviction for criminal conduct which the respondent knew about, but nevertheless extended ajob 

offer to petitioner. Again, Mr. Woods was charged, but not convicted of a drug crime, and such 

charge only should not have been based on the summary judgment for damages. 

The petitioner disputes the Circuit Court ruling that he was not a "qualified individual" 

under the act because he was not "able, with reasonable accommodation, to perform the essential 

functions of the job." An accommodation was requested by the petitioner, i.e., the use of a dolly to 

carry heavy objects and permission to not wear a steel toed shoe. Mr. Woods is perfectly capable of 

climbing ladders, despite the doctor's opinion, and he can partially squat or assume a different 

postural position equivalent to squatting. Respondent should not summarily deny petitioner 

employment on the basis of the physician's report without further engaging in the interactive process 

to determine whether petitioner is able to do the job for which he has applied. If the physician doing 

the medical examination has made an error, petitioner should be allowed to point out such error and 



, -

proceed with the job application. Mr. Woods was denied the opportunity to establish that he can 

climb ladders and can accommodate the squatting requirement of the job. This is not opinion, it is 

fact. The respondent acted \vith discriminatory intent because it did not engage in the interactive 

process which would have resulted in the petitioner's successful job application. 

CONCLUSION 

There is very little factual dispute in the case at bar. It is the effect of the facts on the duty 

of the employer to provide a reasonable accommodation for a disabled job applicant. Respondent 

has admitted that the petitioner has a disability. Nevertheless, respondent relied solely on the 

physician's report of examination without allowing the petitioner to rebut the doctor's opinion. 
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Signed: 
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