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ASSIGNMENTS OF ERROR 

1. The Court erred in finding that the petitioner was not a qualified individual under the 

provisions of the West Virginia Human Rights Act (see item 40, Summary Judgment Order, 

Appendix page 20). This Court should review this conclusion oflaw because, in fact, Mr. Woods 

was a qualified individual under the act and he was subject to an adverse employment decision on 

the basis of his disability. Petitioner has a disability, i.e., above the knee amputation of the left leg 

(see Item 9, Summary Judgment Order, Appendix page 13). This Court should review this issue as 

the facts fully support that petitioner was a qualified individual under the provisions of the West 

Virginia Human Rights Act. 

2. The Court erred in finding that Jefferds Corporation was fully entitled to rely on the 

conclusions ofthe physician who examined Mr. Woods, when there was sufficient evidence to rebut 

the physician's conclusions (see Item 43, Summary Judgment Order, Appendix page 21). Petitioner 

does not rely upon an unsupported statement that he can climb ladders. He is fully prepared, by 

virtue of video evidence, and a functional capacity evaluation, to show that he can climb ladders 

despite the employment physical examination. This Court should review this issue as sufficient 

evidence exists to rebut the trial court's ruling. 

3. The Court erred in finding that petitioner's medical evidence was insufficient (see Item 

44, Summary Judgment Order, Appendix page 21). This Court should review this conclusion oflaw 

as the ability to climb ladders is not an opinion, but a fact, as demonstrated by video evidence 

petitioner is prepared to offer in support of his statement that he can climb ladders. And a functional 

capacity examination performed by Doug James (see Item 46, Summary Judgment Order, Appendix 

page 22). This COUl1 should review this issue for this reason. 



4. The Court erred in finding that Mr. Woods refused to accept the limitations of his 

disability (see Item 48, Summary Judgment Order, Appendix page 22-23). This Court should review 

this finding because the petitioner did not need an accommodation for climbing a ladder. As such, 

it was not a refusal to accept the limitations of his disability. 

5. The Court erred in relying on Pesterjield v. Tennessee Valley Authority, 941 F.2d 437, 

433 (6th Circuit 1991). (See Item 50, Summary Judgment Order, Appendix page 23-24). In 

Pesterjield. supra the opinion of the Court was based upon a weighing of the evidence. That was 

a bench trial and not the subject of a summary judgment order. Petitioner has made a prima facie 

case for disability discrimination and that prima facie case should defeat a motion for summary 

judgment. In Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995), Justice Cleckley 

cautioned circuit courts to be particularly careful in granting summary judgment in employment 

discrimination cases. For this reason this Court should review this conclusion. 

6. The Court erred in finding that the respondent did not act with discriminatory intent (see 

Item 53, Summary Judgment Order, Appendix page 24). In fact, the failure to hire was based upon 

inability to climb ladders and squat. The intent was based upon the employer's physical examination 

and the employer's reliance thereon. For this reason this Court should review this issue. 

7. The Court erred in finding that the petitioner's arrest on a drug charge was sufficient to 

satisfy the "after-acquired evidence doctrine," (see Item 76 and 77, Summary Judgment Order, 

Appendix page 30-31). This Court should review this finding as a simple arrest is not sufficient basis 

for satisfying the after-acquired evidence rule. This Court should review this conclusion oflaw in 

light of the guidance under the EEOC "Consideration of Arrest and Conviction Records III 

Employment Decisions Under Title VII of the Civil Rights Act of 1964," which states: 
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"The fact of an arrest does not establish that criminal conduct has 
occurred and an exclusion based on arrest in itself is not job related 
and consistent with business necessity. However, an employer may 
make an employment decision based on the conduct underlying the 
arrest if the conduct make the individual unfit for the position in 
question." (See "Plaintiffs Response to Defendant's Supplemental 
Motion for Summary Judgment on Damages.) 

To make an arrest a basis for satisfying the after-acquired evidence rule is in and of itself "wrongful 

discrimination. For this reason this Court should review this issue. 

STATEMENT OF THE CASE 

Plaintiff Donald Woods is an electronic mechanic repair technician (Appendix page 366, 

page 28, lines 12-19). His job is to repair what engineers create (Appendix page 364, page 19, lines 

9-21). He holds a degree from the National Institute of Technology (Appendix page 365, page23 , 

lines 7 -8). Mr. Woods has worked for a number of companies in his career. At the time of deposition 

he was an on-call employee at West Virginia Steel Corporation (Appendix page 361, page 7, lines 

13-14). He lost his left leg above the knee in a motorcycle accident in 2003 (Appendix page 365 , 

page 22, lines 5-8). Mr. Woods wears a left leg prosthetic. 

Jefferds Corporation is a servicing company which services a wide variety of equipment, 

including specialized cranes, vehicles (such as forklifts), and assembly line equipment at the Toyota 

manufacturing plant in Buffalo, West Virginia (Circuit Court order October 4,2017, Appendix page 

11). Plaintiff made application to the defendant for employment as an engineering equipment 

mechanic on or about September 18,2013 (see allegation 10, Plaintiff s Complaint, Appendix page 

14). Plaintiff had made an application for the very same position at lefferds in 2007 (Appendix page 

373, page 55, lines 23-24; page 56, lines 1-11). At that time he was awarded an interview, but was 

not hired (Appendix page 373-374, page 57, lines 14-24; page 58, lines 1-12). Plaintiff provided 
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defendant with his resume and, in an exchange of emails, set up an appointment for an interview 

(Appendix page 374-375, page 60, lines 6-13; page 61, lines 6-17). At this point communications 

between Jefferds Corporation and the plaintiff broke do\\'l1 and plaintiff filed a complaint with the 

West Virginia Human Rights Commission (Appendix page 376, page 69, lines 5-18). In response 

to the Human Rights complaint, it was offered that Randy Harrison, site supervisor at the Toyota 

plant for Jefferds, with whom Mr. Woods had been communicating, was hospitalized and that was 

the reason the plaintiff had no response to his application (Appendix page 377-378, page 73, lines 

11-24; page 74, linesl-7). Mr. Woods reached out to Jefferds Corporation and an interview was 

arranged (Appendix page 378, page 74, lines 8-10). 

The initial interview, according to the plaintiff, was with Randy Harrison and Ann 

Schoolcraft, then human resource manager for Jefferds Corporation. During that interview plaintiff 

disclosed to the representatives of Jefferds that he had a prosthetic leg (Appendix page 379, page 80, 

lines 20-23). Also present was Mark Johnson, then West Virginia operations manager for Jefferds. 

The first interview went well and Mr. Woods filled out an application for employment at Jefferds 

(Appendix page 381, page 87, lines 6-24; page 88, lines 1-13). 

The second interview was set, at which Randy Harrison was present (Appendix page 381, 

page 89, lines 6-7). Subsequently, Mr. Woods was offered employment at Jefferds (Appendix page 

382, page 91, lines 9-20; page 92, lines 1-6). It was about that time that Mr. Woods was informed 

that he would have to take a pre-employment physical. This physical was set up and took place either 

on February 17,2014 or February 18,2014 (Appendix page 417-418). On the physical examinations 

form of .Tefferds the physician doing the examination commented that plaintiff would be, "unable 

to do jobs that require squatting or climbing ladders," (Appendix page 417-418). Due to differences 
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in dates, plaintiff was of the suspicion that the doctor filled out the form before examining him 

(Appendix page 384-385, page 101, lines 3-6; page 103, lines 15-24). A third meeting between 

representatives of J efferds Corporation and the plaintiff was alTanged. It was at that time that the 

results of the physical examination were discussed and plaintiff was advised that he could not have 

the job (Appendix page 385-386, page 105, line 24; page 106, lines 1-5). It was at that point that Mr. 

Woods told the representatives of Jefferds that he could climb ladders and that he could partially 

squat (Appendix page 386, page 109, line 7) and can partially squat (Appendix page 386, page 109, 

lines 13-15). 

Plaintiff maintains that he can climb ladders, as evidenced by a functional capacity evaluation 

conducted on April 3, 2003, where it is stated that, "Patient ascended 4 rings on an extension ladder 

x 5 repetitions with a safe, stable right step-in pattern," (Appendix page 422 ). The Jefferds physician 

did not have the plaintiff climb a ladder. Plaintiff asserts that he can assume some alternative 

positions to squatting or can perform activities associated with squatting with reasonable 

accommodation. Thereafter, plaintiff filed a civil action against Jefferds corporation alleging 

disability discrimination, as well as intentional infliction, and negligent infliction of emotional 

distress. After discovery, defendant filed two motions for Summary Judgment. An initial Motion and 

a Supplemental Motion for Summary Judgment on Damages. Oral argument was presented to the 

trial court and thereafter the Court issued its Order Granting Defendant's Motion for Summary 

Judgment. To which plaintiff now brings this appeal to this honorable court. 

SUMMARY OF ARGUMENT 

For purposes of this appeal, plaintiff withdraws his counts for Intentional Infliction of 

Emotional Distress and Negligent Infliction of Emotional Distress. Plaintiff continues his appeal on 

5 



the wrongful discharge complaint. 

The defendant argues that plaintiff could not perfoml the essential functions of the job of 

Engineering Equipment Mechanic. It is plaintiffs argument that he was not given an opportunity to 

present a reasonable accommodation to address his handicap. 

In determining reasonable accommodation W. Va. C.S.R. §77-1-4.4 provides as follows: 

"'Reasonable accommodation' means reasonable modifications or 
adjustments to be determined on a case-by-case basis which are designed as 
attempts to enable an individual with a disability to be hired or to remain in 
the position for which he was hired. Reasonable accommodation requires that 
an employer make reasonable modifications or adjustments designed as 
attempts to enable an individual with a disability to remain in the position for 
which shelhe was hired." 

The employer has a duty to look beyond the mere conclusions contained in the employment medical 

examination. As stated in Barnett v. Us. Air, Inc., 228 F.3d 1105 (2000), reversed on other grounds, 

us. Airways, Inc. v. Barnett, 535 U.S. 391, 152 L. Ed. 2d 589,122 S. Ct. 1516: 

"T 0 determine the appropriate reasonable accommodations it may be 
necessary for the [employer] to initiate an informal, interactive process with 
the qualified individual with a disability in need of accommodation. This 
process should identify the precise limitations resulting from the disability 
and potential reasonable accommodations that could overcome those 
limitations. " 

No such "interactive process" was undertaken in the case at bar. The defendant took the 

medical examination on its face and did not even make an attempt at an interactive process to 

determine whether the plaintiff could perform the essential functions of the job as Engineering 

Equipment Mechanic. At the very least the defendant should take into consideration the plaintiff s 

assertion that he could climb ladders, despite what the doctor says, and could perform activities 

involving squatting from another postural position, such as kneeling or by using a small seat. This 
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would have been a reasonable course of action for the employer to take to satisfy statutory and 

regulatory criteria. 

Summary Judgment 

In order to prove disability discrimination under the West Virginia Human Rights Act the 

Plaintiff must establish a prima facie case by offering evidence that (1) he is disabled within the 

meaning of the Act, (2) he is a qualified individual with a disability under the Act, and (3) an adverse 

employment action was taken against him on account of the disability. Syl. Pt. 2, Morris Mem '1 

Convalescent Nursing Home, Inc. v. West Virginia Human Rights Comm 'n, 189 W. Va. 314, 431 

S.E.2d 353 (1993) states as follows: 

"The burden then shifts to the employer to rebut the complainant's 
prima facie case by presenting a legitimate nondiscriminatory reason for such 
person's discharge. If the employer meets this burden, the complainant must 
prove by a preponderance of the evidence that the employer's proffered 
reason was not a legitimate reason but a pretext for the discharge." 

Jefferds focused its argument before the trial court on plaintiff s presumed inability to meet 

the second element of the prima facie case, i.e., that he was a qualified individual with a disability. 

The Rules of the West Virginia Human Rights Commission define "Qualified Individual with a 

Disability means an individual "who is able and competent, with reasonable accommodation, to 

perform the essential functions of the job" (W. Va. C.S.R. § 77-1-4.2). '''Able and Competent' 

means that, with or without reasonable accommodation, an individual is currently capable of 

performing the work and can do the work without posing a direct threat.. .of injury to the health and 

safety of either other employees or the public" (ld. § 77-1-4.3). "An employer shall make reasonable 

accommodation to the known physical or mental impairments of qualified individuals with 
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disabilities where necessary to enable a qualified individual with a disability to perform the essential 

functions of the job" (Id. §77-1-4.5, emphasis added). 

It is lefferds hypothesis that because Mr. Woods did not ask for a reasonable accommodation, 

he cannot state a claim for failure to provide a reasonable accommodation. 'Whether or not Mr. 

Woods states a claim for failure to provide a reasonable accommodation, Jefferds has failed to show 

that plaintiff has not made out a prima facie case of disparate treatment on account of his disability. 

Mr. Woods can present evidence that he can perform the essential functions of climbing ladders and 

squatting with reasonable accommodation. Jefferds does not dispute the conclusion ofMr. Woods' 

medical examination. Nonetheless, lefferds cannot simply walk away from its obligations under the 

Human Rights Act. 1 The opinion of Jefferds' physician provides some evidence that Mr. Woods 

cannot perform the essential job functions of the job without reasonable accommodation, triggering 

the employer's obligation under Human Rights Commission Rule §77-1-4.5 to "make reasonable 

accommodation to the known physical or mental impairments of qualified individuals with 

disabilities where necessary to enable a qualified individual with a disability to perform the essential 

functions of the job" (W. Va. C.S.R. §77-1-4.5, emphasis added). 

Jefferds has made no effort to determine whether a reasonable accommodation of a known 

disability would permit Mr. Woods to perform the job. Rather, Jefferds stated before the trial court 

that after receiving the physician's report, it met with Mr. Woods and told him that because he could 

not climb ladders and squat, "Jefferds would be unable to hire him." The fact that Mr. Woods asked 

for a reasonable accommodation for the job requirement of lifting 75 pound objects, but did not 

IA legislative rule proposed by an agency and approved by the Legislature, such as the 
rules of the Human Rights Commission, "has the force and effect of the law." Smith v. W. 
Virginia Human Rights Comm'n, 216 W. Va. 2, 9, 602 S.E.2d 445, 452 (2004). 
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specifically request an accommodation for climbing ladders or squatting does not absolve lefferds 

of its obligation to consider a reasonable accommodation of a known disability so that Mr. Woods 

could be hired (See Id. §77-1-4.4). Interestingly, in reciting its willingness to accommodate Mr. 

Woods' inability to lift 75 pound objects, Jefferds does not state that it first told Mr. Woods that 

.Tefferds could not hire him before Mr. Woods requested the accommodation, as lefferds reports it 

did when the employer informed Mr. Woods that the medical report showed that he could not 

perform the essential functions of climbing ladders and squatting . .Tefferds' inconsistent treatment 

of different physical limitations is some evidence of pretext, and "proof of pretext can by itself 

sustain a conclusion that the defendant engaged in unlawful discrimination" (see Skaggs v. Elk Run 

Coal Co., 198 W. Va. 51, 73, 479 S.E.2d 561,583 [1996]). 

Before the trial court defendant argued the case of Pester field 1'. Tennessee Valley Authority, 

941 F .2d 437 (6th Circuit 1991), as authority for the proposition that the employer could rely on the 

employee's treating physician that Plaintiff could not work without accommodation, which the 

employer determined was umeasonable. In that case there was substantial evidence that the Plaintiff 

could not preform him normal work duties. There was no assertion by the employee that he could 

do his normal work duties. Pester field complained only that the plant physician would not certify 

that his emotional disorders were not work related. The evidence in the case at bar shows that 

Defendant's physician never asked Plaintiff whether he could climb ladders; the physician just 

assumed that Plaintiff could not. Pestelfield. supra was not a claim under the Americans with 

Disabilities Act. It was a claim under the Rehabilitation Act of 1974. Pester field had his opportunity 

to rebut the medical evidence which was not the situation in the case at bar. 

Defendant also cited Johnson 1'. Cleveland City School District, 443 Fed. Appx. 974 (6 th 
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Circuit 2011), in support of its position.2 Here agam Plaintiff Johnson was gIven multiple 

opportunities to accommodate his disabilities. Plaintiff in the case at bar was given no chance or 

opportunity to rebut the assertion that he could not climb ladders or accommodate for squatting. 

The West Virginia Human Rights Act is remedial legislation that should be liberally 

construed in favor or "cur[ing] the social maladies of intentional and unnecessary denials of job 

opportunities to persons with disabilities" (see Skaggs, 198 W. Va. At 64, 479 S.E.2d at 574). 

Accordingly, evaluation of a prima facie case is not merely an academic exercise. Jefferds should 

not be permitted to avoid its obligation to consider a reasonable accommodation of a known 

impairment simply because the job applicant disagreed with the conclusion of Jefferds' examining 

physician. There was no attempt by Jefferds to engage Mr. Woods in an interactive process when 

Jefferds apparently understood there was an obvious need for reasonable accommodation. Under the 

Human Rights Commission Rules, J efferds had this duty whether or not the applicant disagreed with 

its medical conclusion. Accordingly, even if the Court were to find that Jefferds was allowed to rely 

on the conclusion of its physician, even ifthat assessment was inaccurate, Jefferds still was required 

to probe further to determine whether a reasonable accommodation could be made. Perhaps Jefferds 

would be relieved of that obligation if Mr. Woods refused to cooperate. However, that is not the 

record presented by this case. The facts as described by Jefferds are that the employer determined 

Mr. Woods could not climb ladders or squat Jefferds told Mr. Woods that it could not hire him, and 

Mr. Woods disagreed with the findings of Jefferds' physician . .Tefferds does not claim to have made 

overtures regarding a reasonable accommodation to Mr. Woods, which he rebuffed. On this record, 

2 It is not clear what authority this case has. It was not recommended for full text 
publication. 
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Jefferds is not entitled to summary judgment on the disability discrimination claim. 

The court is directed to pages 417 and 418 of the Appendix. This is the medical report upon 

which the plaintiff was disqualified for employment. Please note the change in dates. This change 

brings into question the validity of the document. Plaintiff argues that the date change raises the 

argument that the whole report is merely a pretext upon which to disqualify the plaintiff from 

employment. 

Summary Judgment on Damages 

Defendant moved for Summary Judgment on damages by motion dated April 13, 2017. 

Defendant alleges that plaintiff is not entitled to damages because, during the course of litigation, 

the defendant learned of grounds which, if known during the application process, would have 

resulted in a decision not to offer the plaintiff a job. Specifically, the defendant asserted that had it 

known that Plaintiff had recently been charged with a crime, it would not have extended a 

conditional offer of employment. The employer Defendant cites its authority for its position, Barlow 

v. Hester Indus., 198 W. Va. 118, 132,479 S.E.2d 628, 642 (1996) and McKennon v. Nashville 

Banner Pub!. Co., 513 U.S. 352, 360,115 S. Ct. 879,885 (1995). Both cases involved discharge 

based upon illegal discrimination. 

The defense cites McKennon. supra, as if it says that after-acquired evidence would bar the 

Plaintiff from all forms of recovery. That is not the case. The holding in McKennon is: 

"An employee discharged in violation of the ADEA is not barred from 
all relief when, after her discharge, her employer discovers evidence of 
\vrongdoing that, in any event would have led to her termination on lmvful 
and legitimate grounds had the employer known of it." 

In Barlow. supra, the Plaintiff employee was discharged because of Plaintiff employee's 
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disruptive conduct in the workplace. The Plaintiff, Barlow, in her employment discrimination claim, 

alleged that she was discriminated against because of sex and age, which are protected by the West 

Virginia Human Rights Act. During the course of the litigation, it was discovered that the Plaintiff 

Barlow had given erroneous information on her application for employment and that Plaintiff 

Barlow had violated the Defendant employer's confidentiality agreement. At trial the jury found for 

the Defendant employer. Plaintiff Barlow appealed that decision to the West Virginia Supreme 

Court. The West Virginia Supreme Court, in affirming the trial court's denial of a motion for new 

trial, held in Syl. Pt. 4 as follows: 

"In an employment discrimination case when an employer discovers, 
after terminating an employee, evidence of the employee's wrongdoing that 
he or she committed before his or her discharge, a trial court may, with the 
exercise of reasonable discretion, admit such evidence for the limited purpose 
of determining which remedies are properly available to the Plaintiff 
employee. Consistent with Rule 105 of the West Virginia Rules of Evidence, 
the trial court, upon admitting after-acquired evidence of an employee's 
wrongdoing, should instruct the jury as to the limited purpose of the 
evidence. " 

In McKennon, supra, the Plaintiff alleged age discrimination. During the course of the 

litigation, it was disclosed that the Plaintiff McKennon had made copies of several of the 

Defendant's confidential documents and that such action was misconduct on the part ofthe Plaintiff. 

The misconduct was discovered in McKennon's deposition and: 

"A few days after these deposition disclosures, the Banner sent 
McKennon a letter that removal and copying of the records was in violation 
of her job responsibilities and advising her (again) that she was terminated." 
j\1cKennon, supra. 130 L.Ed.2d 852,58-59. (Emphasis supplied.) 

In the case at bar. the defense of after-acquired evidence was only raised at the time of 

Defendant's Motion For Summary Judgment on Damages, filed April 13, 2017, long after Defendant 
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had knowledge of the criminal charge against the Plaintiff. In response to Interrogatory No. 16 of 

Defendant's First Set ofInterrogatories and Request for Production of Documents to Plaintiff Donald 

Woods3
, Plaintiff disclosed the criminal charge against him. The Defendant has had knowledge of 

the Defendant's criminal charge for over a year and a half before raising this defense. This defense 

had been raised long after discovery had closed and trial was imminent. By failing to raise this issue 

sooner in this litigation, Plaintiff argues that the after-acquired evidence rule has been waived. 

Alternatively, the issue of whether the after-acquired evidence rule even applies is a matter of fact 

determination for the jury. If the Defendant had a bona fide argument on the damages issue, this 

argument should have been raised earlier. 

That the after-acquired evidence rule can be a question of fact, one need only look at the 

criminal information document which reveals that the Plaintiff had pled no contest to the offense of 

obstructing an officer (Appendix page 254). As this criminal conduct was found and nevertheless 

a job offer was extended, brings into question the whole issue of whether the after-acquired evidence 

rule even applies in this case. If the plea of no contest to obstructing an officer resulting in a criminal 

conviction is not material to the extension of a job offer, then a mere drug charge should not be 

material to whether ajob offer was extended. 

Plaintiff is aware of the affidavit of Mr. Richard Sinclair (see Appendix page 423). This 

affidavit brings in a new issue of illegal discrimination. Mr. Sinclair stated in his affidavit that ifhe 

had known of the drug charge an offer of employment would not have been made to the Plaintiff. 

3 "State whether you have ever been party to any other litigation, whether criminal or 
civiL and if your answer is in the affirmative, for each such instance state the name of. civil or 
criminal action number. and the nature of the case and the name and address of the court which it 
was filed." 
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Failure to offer a job to the Plaintiff based upon a criminal charge is illegally discriminatory. The 

charge did not result in any conviction. Mr. Sinclair has offered no company policy on failure to hire 

based on a criminal charge. 

Mr. Woods' application for employment did not require the disclosure of criminal conduct. 

Indeed a conviction does not disqualify an individual for employment as demonstrated by the 

disclosure of conviction for obstructing an officer as identified in Mr. Woods' background records 

search. A simple arrest should not disqualifY Plaintiff from employment (see EL v. Southeastern 

Pennsylvania Transit Authority, 479 F.3d 232 (3rd Circuit 2007). In the case at bar the drug arrest 

has no relationship to business necessity. 

Business necessity" ... serves as an employer's only means of defeating a Title VII claim when 

its employment policy has a discriminatory effect." (EL supra) 

Plaintiff could find no West Virginia Supreme Court case on point, however, there is 

guidance from the Equal Employment Opportunity Commission. Our Supreme Court has often relied 

on federal cases of illegal discrimination in its opinions. See Hosajlook v. Consolidated Coal Co., 

201 W. Va. 325, 337, 497 S.E.2d 174, 186 (1997); Strawderman v. Creative Label Co., 203 W. Va. 

428, 508 S.E.2d 362 (1998). In footnote 14 of Haynes v. Rhone-Poulenc. Inc., 206 W. Va. 18, 521 

S.E.2d 331 (1999) our Court stated, "Cases decided under the ADA are helpful in deciding our cases 

under the West Virginia Human Rights Act." 

In the guidance titled "Consideration of Arrest and Conviction Records in Employment 

Decisions Under Title VII of the Civil Rights Act of 1964," the EEOC discusses arrest and 

conviction records in employment consideration. Specifically, under the summary: 

"An employer's use of an individual's criminal history in making 

14 



employment decisions may, in some instances, violate the prohibition against 
employment discrimination under Title VII of the Civil Rights Act of 1964, 
as amended." 

The guidance goes on to state that: 

"The fact of an arrest does not establish that criminal conduct has occurred, 
and an exclusion based on an arrest, in itself, is not job related and consistent 
with business necessity. However, an employer may make an employment 
decision based on the conduct underlying an arrest if the conduct makes the 
individual unfit for the position in question." 

The arrest ofMr. Woods, in and of itself, did not make him unfit for the position in question. 

Mr. Woods, with reasonable accommodation, could perform the job which was conditionally offered 

to him. The Defendant has not shown that the mere arrest was, "necessary to safe and efficient job 

performance. " 

The case of Griggs v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 849,28 L.Ed.2d 158 (Sup. 

Ct. 1971) dealt with racial discrimination in employment. In that case the employment practice was 

to require applicants and employees to pass certain tests or have a high school diploma. The 

appellants were Negroes who argued that the requirements were discriminatory and not related to 

job requirements. The United States Supreme Court held for the appellants and held that the 

employment practice was discriminatory and the conditions for hiring or transfer were not job 

related. The court held that: 

" The Act (Title VII of the Civil Rights Act of 1974) requires the elimination of 
artificial, arbitrary, and unnecessary barriers in employment that operate invidiously to 
discriminate on the basis of race, and if, as here, an employment practice that operates 
to exclude Negroes cannot be shown to be related to job performance, it is prohibited, 
not withstanding the employers lack of discriminatory intent." 

The Court went on to hold that employment practices must demonstrate "a reasonable 
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measure of job perfonnance." In the case at bar one need only substitute the discharged for Negro 

and criminal arrest with testing to find the analogy. 

The reason for the adverse employment decision must be job related. The Defendant, in his 

deposition, stated that the sole reason for not hiring the Plaintiff was his failure to pass the physical 

examination. The Defendant cannot show that the arrest on a criminal charge was in any way related 

to the requirements of the job for which Plaintiff applied. 

Moreover, as the reason for the withdrawal of an offer of employment was itself illegally 

discriminatory, the doctrine of after-acquired evidence should not apply. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Plaintiff requests that this case be set for oral argument. 

CONCLUSION 

The trial court erred in granting Defendant's Motion for Summary Judgment and Summary 

Judgment on Damages. Clearly the plaintiff as the victim of disability discrimination. He could 

clearly climb ladders and, with reasonable accommodation, engage in squatting. Moreover, the mere 

charge of a criminal offense should not result in a summary judgment on damages. The trial court's 

order of October 4, 2017, should be reversed and the case remanded for trial. 
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