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I. STATEMENT OF THE CASE 

A. Procedural History 

This is the response of Shepherd University (the "University") to the appeal of Petitioner 

Jeremiah Goodwin (the "Petitioner") from the Circuit Court's Order granting City of 

Shepherdstown/Shepherdstown Police Department's (the "Town") Motion to Dismiss. The 

Circuit Court of Jefferson County ("Circuit Couri·') has not issued a final judgment resolving the 

Petitioner's claims against the University in the civil action below; therefore, this Court's 

jurisdiction is limited to resolving the Petitioner's claims against the Town. I 

Petitioner's original Complaint was filed on April 12, 2017. Petitioner alleges causes of 

action for Malicious Prosecution and Intentional Infliction of Emotional Distress against the 

Town and University (referred to collectively herein as "Respondents") arising out of the alleged 

actions of their respective police departments from the arrest and subsequent prosecution of 

Petitioner for the sexual assault of a University student. The Town filed Defendant Corporation 

of Shepherdstown's Motion to Dismiss ("Motion to Dismiss") along with its accompanying 

Memorandum in Support of Defendant COlporation of Shepherdstown's Alation to Dismiss 

("Memorandum"), on June 23,2017 pursuant to W. Va. R. CIv. P. 12(b)(6). The Town argued 

that the Petitioner could not establish the necessary elements of his claims of Malicious 

Prosecution and Intentional Infliction of Emotional Distress and additionally argued that 

qualified immunity shielded the Town from liability against Petitioner's claims of Malicious 

Prosecution and Intentional Infliction of Emotional Distress. The Petitioner and Town filed 

responsive briefings, including Plaint!!!'s Response to Defendant City of Shepherdstown's 

Motion to Dismiss and Defendant COlporation of Shepherdstown's Reply in Support of Its 

Motion to Dismiss. App. 66-78, 93-101. 

I The University's Motion for Judgment on the Pleadings, filed on September 22,2017, remains 
pending against Petitioner in the civil action below in the Circuit COUli of Jefferson County. 
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On September 8, 2017 the Circuit Court entered its Order Granting Defendant 

Corporation of Shepherdstown's Motion to Dismiss ("Order"), which dismissed all of 

Petitioner's claims against the Town. App.93-101. In the Order, the Circuit Court separately 

addressed each of Petitioner's causes of action against the Town and explained in detail the facts 

and law which compelled its conclusions that Petitioner failed to state a claim against the Town 

upon which relief could be granted on both of Petitioner's claims of Malicious Prosecution and 

Intentional Infliction of Emotional Distress, and also held that the Town had qualified immunity 

against Petitioner's claims. See generally App. 93-101. 

This appeal followed. In his brief Petitioner challenges the Circuit Court's grant of the 

Town's Motion to Dismiss and sets forth seven assignments of error, which Petitioner later 

amended with this Court's approval. As detailed in/i'a, Petitioner's arguments are meritless and 

present no valid reason for this Court to disturb the ruling below. 

B. Statement of Facts2 

Petitioner's cause of action arises out of his arrest and prosecution for a sexual assault of 

a University student, "c.p.",3 that occurred on the University's campus on or about the evening 

of February L 2015, between approximately 7:40p.m.and 7:55p.m. App. 6, ~ 6. Petitioner 

alleges that c.P. described her attacker in a 911 call as being "between 5'8["] and 5'10["]," 

wearing a black "beanie," and a black "winter jacket" and that "he might have had some scruff 

on his face," while allegedly admitting that she could not see his face. App. 6, ~ 7. When asked 

2 Petitioner's Statement of Facts as stated in his Appellate Brief contains numerous facts which 
were neither properly pleaded in his Complaint nor judicially noticed pursuant to Rule 20 I of the West 
Virginia Rules of Evidence by the Circuit Court in the proceedings below. Accordingly, the University 
requests that any such facts be disregarded as outside of the scope of the pleadings. 

:; In the interest of respecting the former University student's privacy, the victim will be referred 
to herein as "c.P.'· 

2 
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if she could identify her attacker as "white, black, or Hispanic," c.P. allegedly stated to the 911 

operator, "No," but thought that he was "maybe tan." App. 6, ~ 7. 

After c.P.'s sexual assault Petitioner alleges that police4 put out a "Be on the Lookout" 

notification on the University's campus and received two contemporaneous calls in response to 

the notification. App. 6-7, ~~ 11-12. The first call to police allegedly came from a female 

University student who reported that she \vas approached by Petitioner in his vehicle who asked 

her for a date. App. 6-7, ~ 11. Petitioner admits in his Complaint that this call was about him, 

stating that he was described as wearing a "black shirt/black hoodie of some sort, tall and in his 

mid-twenties." App. 6-7, ~ 11. Petitioner alleges that: "[t]he student, having already been in a 

heightened state of suspicion after receiving the alert about c.P.'s assault called the police to 

report Plaintiff[']s interaction with her." App. 6-7, ~ 11. 

Petitioner alleges that the second call concerned a man In a "silver vehicle" whose 

"physical traits matched the description given by C.P. on the 911 call." App. 7, ~ 12. Petitioner 

alleges that police dispatch ignored this second call "about an individual matching the 

description of c.P.' s attacker" because the officer who took the first call told dispatch to "clear 

both calls" because they were "gonna be one and the same." App. 7, ~ 12. 

Petitioner was arrested on February 3, 2015, pursuant to a warrant signed by a magistrate 

upon a finding of probable cause. 5 However. Petitioner alleges that he was "wrongfully 

4 Petitioner does not distinguish between the actions of the Town's police depat1ment and the 
University's police depatiment in the majority of his Complaint. The only portion of his Complaint 
which specifically makes any allegations as to the University and/or the Town is Petitioner's description 
of Ms. Lisa Olney's call to the Town police depatiment and the arrival of a University police officer and 
Town police officer at Shaharazade's Restaurant and Tea Room. Appx. 7-8, ~~ 13-14. 

5 The Circuit Couri took judicial notice of ceriain facts pertaining to Petitioner's an-est and 
subsequent criminal proceedings pursuant to Rule 20 I of the West Virginia Rules of Evidence, as these 
facts were susceptible to judicial notice and necessary to understanding the Petitioner's allegations that he 
had been wrongfully arrested. App. 96, ~ 17. The Circuit Court took judicial notice of the fact that 

3 
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an-ested" for the assault of c.P., based only on a discrepancy in Petitioner's actual height and the 

victim's description, and that Petitioner was not wearing "a black jacket and black beanie," but 

was instead wearing a "black shirt with a hood." App. 6, ~~ 8-9. 

On or about the day after Petitioner's an-est, Petitioner alleges that Ms. Lisa Olney ("Ms. 

Olney"), the owner of Shaharazade's Restaurant and Tea Room ("Shaharazade's"), called the 

Town's police department to speak to someone about an article in the local newspaper that had 

been written about Petitioner's an-est. App. 7, ~ 13. A University police officer and Town police 

officer, in their official capacities as officers from their respective departments, allegedly 

interviewed Ms. Olney, the owner of Shaharazade's, and allegedly obtained her statement in 

which she stated that Plaintiff was in her restaurant at the time of the alleged sexual assault, and 

could not "possibly have committed the crime[.]" App. 7, ~ 13. Petitioner alleges that the 

officers did not take any notes of Ms. Olney's conversation and did not disclose this conversation 

to Petitioner or his defense counsel in the underlying criminal case. App. 8, ~~ 16-17. 

Petitioner also alleges that the police report filed after Petitioner's an-est was falsified to 

state that c.P. described her assailant as wearing "a black shirt with a hood," rather than a black 

jacket and black beanie, and that the assailant was "either Hispanic or white" rather than "tan." 

App. 6, ~ 9. 

After Petitioner's an-est Petitioner was held at the Eastern Regional Jail for 

approximately six months. App. 8, ~ 18. Petitioner's case was subsequently dismissed without 

prejudice6 in May 2016. App. 8, ~ 19. 

Petitioner was "I) arrested pursuant to a walTanL 2) held over following a preliminary hearing, and 3) 
indicted by a grand jury." App. 96, ~ 17. 

6 The Circuit Court found that the underlying criminal action was dismissed without prejudice. 
App. 97, ~ 20: see also App. 59 (containing the Order Dismissing Indictment without Prejudice). 

4 
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II. SUMMARY OF ARGUMENT 

Petitioner's Complaint raises causes of action for malicious prosecution and intentional 

infliction of emotional distress against the Town arising out of Petitioner's an-est and prosecution 

for the sexual assault of a University student in February 2015. The Circuit Court of Jefferson 

County dismissed both of Petitioner's causes of action against the Town, finding that Petitioner 

could not establish any of the four necessary elements of his cause of action for malicious 

prosecution, as well as two of the four necessary elements of his cause of action for his claim of 

intentional infliction of emotional distress. The Circuit Court additionally found that the Town 

was shielded from liability against both of Petitioner's claims under the doctrine of qualified 

immunity. 

Petitioner argues that the Circuit Court en-ed in finding that Petitioner could not establish 

all of the elements of malicious prosecution, as well as the two elements of intentional infliction 

of emotional distress. Petitioner further argues that the Circuit Court en-ed in finding that the 

Town was shielded from liability under the doctrine of qualified immunity. Petitioner's 

arguments are without merit. As to Petitioner's claims regarding his cause of action for 

malicious prosecution, Petitioner has failed to establish that his prosecution terminated in his 

favor because the charges were dismissed without prejudice without any indication that they 

were dismissed for a reason relating to the validity of the indictment or the Petitioner's 

innocence and because the charges can be refiled by the prosecuting attorney. Additionally, 

Petitioner cannot establish that his prosecution was without probable cause and was, therefore, 

malicious because Petitioner's prosecution was supported by three findings of probable cause. 

Lastly, Petitioner cannot establish that his prosecution ,vas procured by the Town, because any 

knowledge of the Town police was imputed to the prosecuting attorney, and by Petitioner's own 

5 
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admissions, the prosecuting attorney had knowledge of the alleged alibi witness, and prosecuted 

Petitioner anyway. 

Furthermore, Petitioner cannot establish that the Town's conduct was "outrageous and 

intolerable" so as to support a cause of action for intentional infliction of emotional distress 

because the Town had no duty to disclose any alleged alibi witness statement to Petitioner. 

Additionally, Petitioner cannot establish that there was a causal link between Petitioner's 

emotional distress and the Town's conduct as the decision to continue Petitioner's prosecution 

remained with the prosecuting attorney and dismissal required the approval of the court. Lastly, 

Petitioner's argument that the Town was not shielded by qualified immunity fails, as the Town 

had no duty to disclose any alleged alibi witness statements to the Petitioner, and even if such a 

duty existed, the Town did not violate such a duty because Petitioner was not prejudiced by any 

alleged nondisclosure. 

As nothing in Petitioner's brief to this Court provides any reason to disturb the Circuit 

Court's ruling, the University respectfully requests that this Court affirm the Circuit Court's 

Order Granting Defendant Corporation of Shepherdstown's Motion to Dismiss. 

III. ST ATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary in this case because the facts and legal arguments are adequately 

presented in the briefs and record and oral argument would not significantly aid the decisional 

process. w. VA. R. ApP. P. 18(a)( 4). 

If the Court determines that oral argument is necessary, argument under W. VA. R. ApP. 

P. 19 is appropriate because the appeal involves assignments of error in the application of settled 

law, and the appeal is appropriate for disposition by memorandum decision under W. VA. R. 

App. P. 21. 

6 
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IV. ARGUMENT 

A. Standards of Decision and Review 

"Appellate review of a circuit court's order granting a motion to dismiss a complaint is de 

novo." Forshey v. Jackson, 222 W. Va. 743, 749, 671 S.E.2d 748, 754 (2008) (citing Syl. Pt. 2, 

State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770,461 S.E.2d 516 

(1995)). The same standard that is applied to a motion to dismiss in the circuit court is applied in 

conducting a de novo review. Id. 

"A motion to dismiss should be granted only where it is clear that no relief could be 

granted under any set of facts that could be proved consistent with the allegations." Id. (internal 

quotation marks omitted). When considering a motion to dismiss, the Court is to construe the 

complaint in the light most favorable to the plaintiff and to consider all allegations contained 

therein as true. However, "this liberal standard does not relieve a plaintiff ... of the obligation 

of presenting a valid claim that is a claim upon which relief can be granted." Wilhelm v. W Va. 

Lottely, 198 W. Va. 92, 96-7, 479 S.E.2d 602,606-07 (1996). Additionally, a Rule 12(b)(6) 

motion to dismiss "enables a circuit court to weed out unfounded suits." SCOft Runyan Ponfiac

Buick, Inc., 194 W. Va. at 776, 461 S.E.2d at 522; accord Harrison v. Davis, 197 W. Va. 651, 

657 -58 n. 17, 478 S.E.2d 104, 110-11 n. 17 (1996). 

While a plaintiff is minimally required to make a "short and plain" statement of the 

claim, a plaintiff may not "fumble around searching for a meritorious claim within the elastic 

boundaries of a barebones complaint." Franklin D. Cleckley et al., Litigation Handbook on West 

Virginia Rules o.f Civil Procedure 199 (4th ed. 2012). Furthermore, "liberalization in the rules of 

pleading in civil cases does not justify a carelessly drafted or baseless pleading. As stated in 

Lugar and Silverstein, West Virginia Rules of Civil Procedure (1960) at 75: 'Simplicity and 

7 
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informality of pleading do not permit carelessness and sloth: the plaintiffs attorney must know 

every essential element of his cause of action and must state it in the complaint. '" Sticklen v. 

Kittle, 168 W. Va. 147, 164,287 S.E.2d 148, 157-58 (1981). Therefore, "[t]he complaint must 

set forth enough information to outline the elements of a claim or permit inferences to be drawn 

that these elements exist." Fass v. Nowsco Well Serv., Ltd., 177 W. Va. 50, 52, 350 S.E.2d 562, 

563 (1986) (citing Greschler v. Greschler, 71 A.D.2d 322, 325, 422 N.Y.S.2d 718,720 (1979». 

B. The Circuit Court Correctly Held that Petitioner Could Not Establish Any of the 
Four Essential Elements of His Malicious Prosecution Claim Against the Town. 

To successfully state a claim of malicious prosecution. a plaintiff must show: .'(1) that the 

prosecution was set on foot and conducted to its tern1ination, resulting in plaintiffs discharge; (2) 

that it was caused or procured by defendant: (3) that it was without probable cause; and (4) that it 

was malicious." See Syl. Pt. 3, NOlfolk S. Ry. Co. v. Higginbotham, 228 W. Va. 522, 721 S.E.2d 

541 (2011 ) (citations omitted). Furthermore, "[i]f [a] plaintiff fails to prove any of these, he 

cannot recover." ld. The facts alleged by Petitioner in his Complaint, even when viewed in a 

light most favorable to Petitioner. fail to establish any of these four essential elements, and the 

Circuit Court properly dismissed Petitioner's claim for Malicious Prosecution against the Town. 

1. The Circuit Court Correctly Held that the Prosecution Did Not Terminate 
Favorably to Petitioner Because the Underlving Criminal Action Against the 
Petitioner Was Dismissed Without Prejudice. 

In order to prove that "the prosecution was set on foot and conducted to its termination, 

resulting in plaintiff s discharge," the Petitioner must essentially prove that the prosecution 

"terminated favorably to plaintiff." Norfolk, 228 W. Va. at 527, 721 S.E.2d at 546 (citing Syl. 

Pt. L Preiser v. MacQueen, 177 W. Va. 273. 352 S.E.2d 22 (1985»). The Circuit Court found 

that because the underlving criminal action against the Petitioner was dismissed without "' ~ ~ 

prejudice, "[t]he matter was not therefore 'terminated favorably to plaintiff,' and the Plaintiff 

8 
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cannot, under the allegations pled or 'any set of facts that could be proved consistent with [those] 

allegations' establish the first element of Malicious Prosecution." App. 97, ~ 20. The Circuit 

Court cited to Heck v. Humphrey, 512 U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 383 (1994), in 

support of its holding. App. 97, ~ 20. 

While this Court has never addressed the meaning of "tern1inated favorably to plaintiff," 

the Northern District of West Virginia has recognized that in the context of a 42 U.S.c. § 1983 

malicious prosecution case, "[ c ]ases that do not terminate in a manner indicating the innocence 

of the defendant often fail to satisfy the favorable termination requirement." Denmark v. 

Starcher, 2016 WL 1122085, at *8 (N.D. W. Va. Mar. 22, 2016) (memorandum decision). 

"[ A ]bandonment of a prosecution is only a favorable termination when [its] final disposition is 

such as to indicate the innocence of the accused." Id. (internal citations and quotation marks 

omitted). In Denmark, the court ultimately held that "a dismissal without prejudice cannot 

possibly speak to [the plaintiffs] innocence." Id. at *9; see also D "Amico v. Carr. Med. Care. 

Inc., 120 A.D.3d 956, 961-62, 991 N.Y.S.2d 687, 693-94 (2014) (holding that any disposition of 

a criminal action which permits its renewal cannot support a claim for malicious prosecution). 

Other jurisdictions have adopted a similar rule. In MacFawn v. Kresler, 88 N. Y.2d 859, 

860, 666 N.E.2d 1359, 1359-60 (1996), the New' York Court of Appeals considered a case where 

a plaintiff brought a claim for malicious prosecution after a trial court dismissed the charges 

against him without prejudice after concluding that the facts alleged by the prosecution were not 

sufficient to support the charges. With regard to the plaintiffs malicious prosecution claims, the 

court held that "[ a] criminal proceeding terminates favorably to the accused, for purposes of a 

malicious prosecution claim, when the final disposition of the proceeding involves the merits and 

indicates the accused's innocence," and ultimately ruled that that the dismissal was one "on 

9 
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procedural grounds," as "[t]he court did not reach the merits and the question of plaintiffs guilt 

or innocence remained unanswered after the cOUli dismissed the information." Id. (emphasis 

added). Accordingly, the court rejected the plaintiffs claim for malicious prosecution, finding 

that it "failed to state a cause of action." Id. at 860, 666 N .E.2d at 1360. 

Here, in the Order Dismissing Indictment without Prejudice COrder Dismissing 

Indictment"), there is nothing indicative of the Petitioner's innocence. App. 59. The charges 

against Petitioner were not dismissed because the merits of his case were analyzed and it was 

determined that he was innocent: rather, they were dismissed because the State was not 

procedurally prepared to move forward at the time due to the unavailability of DNA evidence at 

that time, and because the victim consented to the dismissal of the charges against Petitioner. 

App. 59. Because the State did not "abandon the prosecution for reasons not indicative of the 

defendant's innocence," the dismissal was not a favorable termination for Plaintiff, and he 

cannot establish Malicious Prosecution. Petitioner, however, focuses on the fact that the 

Prosecutor's failure to refile charges against him within the past nineteen months is indicative of 

abandonment of the charges. However, as the court in Denmark made clear, "bare 

[abandonment] without more is not indicative of innocence." Denmark, 2016 WL 1122085, at 

*8. Therefore, even assuming that Petitioner's prosecution was "abandoned" by the Prosecutor. 

Petitioner cannot meet the burden of showing that such a prosecution was "abandoned" for 

reasons indicative of the Petitioner's innocence. 

Despite Petitioner's argument to the contrary, Heck supports the argument that a 

dismissal without prejudice does not constitute favorable termination in West Virginia. The 

United States Supreme Court in Heck recognized that "[0 ]ne element that must be alleged and 

proved in a malicious prosecution action is termination of the prior criminal proceeding in favor 

10 
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of the accused" and that this requirement "avoids parallel litigation over the issues of probable 

cause and guilt ... and it precludes the possibility of the [plaintiff] succeeding in the tort action 

after having been convicted in the underlying criminal prosecution, in contravention of a strong 

judicial policy against the creation of two conflicting resolutions arising out of the same or 

identical transaction." Heck. 512 U.S. at 484,114 S. Ct. at 2371,129 L. Ed. 2d 383. Thus, given 

that a prosecutor can re-file charges against a criminal defendant after those same charges have 

previously been dismissed without prejudice, a dismissal without prejudice cannot constitute 

favorable termination, as this leaves open the possibility that the criminal defendant could 

succeed in the tort action after having been convicted in the underlying criminal action. 

Therefore, Petitioner's argument that Heck is distinguishable from the case at bar is without 

merit. 

Similarly, Petitioner's analysis and reliance on Heck is without merit. In Heck, the 

United States Supreme Court held that "in order to recover damages for allegedly 

unconstitutional conviction or imprisonment ... a § 1983 plaintiff must prove that the conviction 

or sentence has been reversed on direct appeal, expunged by executive order, declared invalid by 

a state tribunal ... , or called into question by a federal court's issuance of a writ of habeas 

corpus[.]" Heck, 512 U.S. at 486-87,114 S. Ct. at 2372,129 L. Ed. 2d 383 (footnote omitted). 

Petitioner argues that because the State would be entitled to retry a criminal defendant if his 

conviction is reversed or when a writ of habeas corpus is issued in certain circumstances, these 

outcomes do not require that all charges be dismissed with prejudice and are not "favorable 

terminations." Pet'r's Br. 12. However, Petitioner's argument misses the mark of what those 

procedural outcomes have in common - the implication that the criminal defendant's criminal 

conviction or sentence was invalid: "when a state prisoner seeks damages in a § 1983 suit, the 

11 

7909082.1 



district court must consider whether a judgment in favor of the plaintiff would necessarily imply 

the invalidity of his conviction or sentence[.]" Heck, 512 U.S. at 487, 114 S. Ct. at 2372, 129 L. 

Ed. 2d 383 (emphasis added). 

There is nothing to suggest In the Order Dismissing Indictment that there was a 

determination as to the validitv of Petitioner's criminal char2:es or indictment. In fact. the Order -' ~ ~ 

Dismissing Indictment states reasons wholly unrelated to a determination as to the validity of the 

criminal charges and/or indictment. 

For similar reasons, Petitioner's reliance on D'Amico, 120 A.D.3d at 961-62, 991 

N.Y.S.2d at 693-94 (N.Y. App. Div. 2014) is misplaced. Petitioner argues that there has been an 

abandonment of his prosecution sufficient to support a favorable termination because the 

prosecution has not refiled charges against him. However, such reliance is misplaced because 

the D 'Amico court specifically found that a dismissal of criminal charges without prejudice was 

not final and could not support a cause of action for malicious prosecution where "[the court] 

dismissed the information without prejudice to the People to refile because, despite its doubts 

that the People would be able to successfully do so, it could not foreclose [the People] from 

curing whatever defect [the misdemeanor information contained]." Jd. In fact, the New York 

Court of Appeals has stated that "it is well settled that any disposition of the criminal action 

which does not terminate it but permits it to be renewed ... cannot serve as a foundation for the 

[malicious prosecution] action." Smith-Hunter v. Harvey, 95 N.Y.2d 191, 197,734 N.E.2d 750, 

754 (2000) (emphasis added) (internal citations and quotation marks omitted). 

The indictment against Petitioner was dismissed without prejudice after an agreement 

with the victim and after a finding by the court that it was unknown when and/or if the DNA 

results would become available. App. 59. Similar to D 'Amico, the Circuit Court clearly did not 
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foreclose the Jefferson County Office of the Prosecutor from refiling the case upon the DNA 

evidence being made available or the victim wishing to refile charges against the Petitioner 

because the case was dismissed without prejudice. Furthermore, the State specifically moved to 

dismiss the indictment "without prejudice at this time," therefore leaving open the possibility that 

these charges could be refiled at any time. App. 59 (emphasis added). 

Petitioner's argument that Owens v. Baltimore City State's Attorney's Office, 767 F.3d 

3 79 (4th Cir. 2014), supports the conclusion that "a nolle prosequi and corresponding dismissal 

amounts to favorable termination for the purposes of a malicious prosecution" is without merit. 

The Fourth Circuit in Owens made clear that "to satisfy this favorable-termination requirement, a 

plaintiff must show that the proceedings against him were favorably tern1inated 'in such manner 

that [they] cannot be revived. '" ld. at 390 (quoting Prosser & Keeton on Torts (5th ed.1984)). 

Therefore, because the Jefferson County Prosecuting Attorney expressly reserved the right to 

refile charges against the Petitioner, he cannot "satisfy this favorable-termination requirement" 

under the Fourth Circuit's analysis in Owens. 

In the case at bar, the criminal prosecution against the Petitioner was dismissed without 

prejudice. App. 59. Because the Jefferson County Prosecuting Attorney could still refile these 

charges against the Petitioner, a "dismissal without prejudice" does not constitute a "favorable 

termination" for the Petitioner, 7 Furthermore, because the dismissal without prejudice does not 

speak to the Petitioner's innocence or the validity of the charges or the indictment, the dismissal 

without prejudice was not a termination in favor of the Petitioner so as to support a cause of 

action for malicious prosecution. Therefore, Petitioner cannot assert any facts to support the first 

7 "West Virginia has no statute of limitations affecting felony prosecutions," State v. Davis, 205 
W. Va. 569, 578,519 S.E.2d 852, 861 (1999) (citing Stale v. Carrico, 189 W.Va. 40, 43, 427 S.E.2d 474, 
477 (1993)). 
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element of malicious prosecution, l.e. that the prosecution was terminated in his favor. and 

Petitioner's claim of malicious prosecution against the Town was properly dismissed by the 

Circuit COUli. 

2. The Circuit Court Correctly Held that the Three Findings of Probable Cause 
in Petitioner's Underlying Criminal Prosecution Preclude Petitioner's Claim 
of Malicious Prosecution Against the Town. 

Petitioner cannot prove any set of facts to support the third element of malicious 

prosecution, i.e. that his prosecution was without probable cause. "If, in an action for malicious 

prosecution, sufficient facts to constitute probable cause for institution of the criminal 

proceedings are clearly established[,] it is the province of the court to deny right of recovery[. r 
See Thomas v. Beckley Music & Elec. Co., 146 W. Va. 764,773-74,123 S.E.2d 73, 79 (1961). 

"Probable cause for instituting a prosecution is such a state of facts and circumstances known to 

the prosecutor personally or by information from others as would in the judgment of the court 

lead a man of ordinary caution, acting conscientiously, in the light of such facts and 

circumstances, to believe that the person charged is guilty." Morton v. Chesapeake & Ohio Ry. 

Co., 184 W. Va. 64, 67, 399 S.E.2d 464, 467 (1990) (quoting Syl. Pt. 5, Truman v. Fid. & Cas. 

Co. oIN. Y., 146 W. Va. 707, 708, 123 S.E.2d 59 (1961)). 

In the instant case, the Circuit Court took judicial notice of three findings of probable 

cause in Petitioner's underlying criminal case pursuant to Rule 201 of the West Virginia Rules of 

Evidence: (1) the Petitioner was arrested pursuant to a warrant issued by a magistrate on a 

finding of probable cause, (2) at the conclusion of Petitioner's preliminary hearing, the 

magistrate held the Petitioner over on a finding that there was probable cause to support the 

charges; and (3) a grand jury found that there was probable cause to believe that Petitioner had 

committed the alleged sexual assaults and indicted the Petitioner. App. 96, ~ 18. Based on these 
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three findings of probable cause, the Circuit Court correctly held that the Petitioner could not 

establish that his prosecution was "without probable cause." App. 97, ~ 22. 

Petitioner's argument that "findings of police misconduct rebut probable cause 

determinations," is without merit. Pet'r's Am. Assignments of Error ~ 2(a). As alleged in 

Petitioner's Complaint the only alleged acts of police misconduct occurred afier Petitioner's 

arrest - an arrest that was made pursuant to a warrant issued by a neutral magistrate pursuant to a 

finding a probable cause. App. 6, ~ 9. All allegations of police misconduct occurred a/ier a 

finding of probable cause had been made by a neutral magistrate. Petitioner even emphasizes 

this fact in his brief: "the police report filed after Mr. Goodwin's arrest falsely stated that [the 

victim] described the assailant as wearing "a black shirt with a hood," and that he was "either 

Hispanic or white." Peb's Br. 3, ~ 6 (emphasis in the original); see also App. 6, ~ 9. 

Furthermore, Ms. Onley's interactions with the officers occurred "[t]he day after Mr. Goodwin's 

arrest ... after read[ing] an article in the local paper about the arrest." Perr's Br. 4; see also 

App. 7 -8, ~~ 13-14. Even viewing the facts in the light most favorable to the Petitioner reveals 

that a finding of probable cause had already been made by a neutral magistrate prior to any 

alleged acts of police misconduct. See W. VA. R. CRIM. P. 4(a) ("If it appears from the 

complaint, or from an affidavit or affidavits filed with the complaint, that there is probable cause 

to believe that an offense has been committed and that the defendant has committed it, a warrant 

for the arrest of the defendant shall issue[.]") Petitioner's allegations in his Complaint are 

consistent with a determination that a finding of probable cause had been made prior to any 

alleged police misconduct. See App. 6-8, ~~ 9, 13-14. 

Furthermore, a second finding of probable cause occurred prior to Petitioner's grand jury 

indictment \\lhen a neutral magistrate again found probable cause to hold over Petitioner's 
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charges for trial at circuit court. See W. VA. R. CRIM. P. 5.l (a) ("If from the evidence it appears 

that there is probable cause to believe that an offense has been committed and that the defendant 

committed it the magistrate shall forthwith hold the defendant to answer in circuit court.") 

(emphasis added). Under West Virginia law, the Petitioner had the opportunity to present 

evidence and cross-examine witnesses at his preliminary hearing in order to challenge probable 

cause. ld. Even viewing the facts in a light most favorable to the Petitioner reveals that 

Petitioner would have had the opportunity pursuant to West Virginia law to introduce any alibi 

evidence or cross-examine any witnesses regarding any inconsistencies in c.P.' s descriptions of 

her attacker and Petitioner's physical appearance. Nonetheless, a magistrate still found probable 

cause to hold over Petitioner's charges for trial. 

Lastly, Petitioner's argument that his indictment was based on fraud is entirely without 

merit. Petitioner cites to Jarvis v. W. Virginia State Police, 227 W. Va. 472, 480, 711 S.E.2d 

542, 550 (2010), as support for his argument that the finding of probable cause in Petitioner's 

grand jury indictment was destroyed because the police committed misconduct. First, Jarvis 

does not support such an argument, as the court in Jarvis held that "in a claim for retaliatOlY 

prosecution in which a plaintiff alleges that he or she was criminally prosecuted in retaliation for 

exercising a right protected by the state or federal constitution, a grand jury indictment is prima 

facie evidence of probable cause for the underlying criminal prosecution, and a plaintiff may 

rebut this evidence by showing that the indictment was procured by fraud, perjury, or falsified 

evidence." ld. at 481, 711 S.E.2d at 551. Jarvis clearly only applies to claims of retaliatory 

prosecution, making it inapplicable here. 

Second, given that the prosecution in the Petitioner's underlying criminal case was not 

legally required to present any exculpatory evidence to the grand jury, Petitioner's argument that 
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the grand jury indictment was procured by "fraud, perjury, or falsified evidence" is without 

merit. Pet'r's Br. 16. "Courts have generally held that a putative defendant and his counsel 

have no constitutional right to be present at and participate in grand jury proceedings." Syl. Pt. 

5. Slale v. Miller (Miller I). 175 W. Va. 616. 336 S.E.2d 910 (1985). "The traditional function of 

a grand jury is to determine whether there is sufficient probable cause to require a defendant to 

stand triaL rather than to engage in an analvsis of the truth of the charges." Slale v. Messer. 223 
~ ~ J ~ . 

\\1. Va. 197, 205. 672 S.E.2d 333, 341 (2008). ·'The United States Supreme Court has declined 

to impose a duty upon prosecutors to disclose exculpatory evidence ... tinding that a rule 

requiring prosecutors to represent exculpatory evidence in addition to incriminating evidence 

would 'alter the grand jury's historical role. transforming it from an accusatory to an 

adjudicatory body.'" !d (citing Us. v. IVillimns. 504 U.S. 36. 51. 112 S.Ct. 1735, 1735. 118 

L.Ed.2d 352 (1992)). This Court has also previollsly found no merit to a defendant's contentions 

that exculpatory evidence was improperly omitted from grand jury proceedings. Slare v. A1iller, 

197. W. Va. 588, 596 n.5. 476 S.E.2d 535. 543 n.5 (1996) (citing rVilliams. 504 U.S. at 51. 112 

S.Ct. at 1735. 118 L.Ed.2d 352)). Additionally. "an indictment will not be dismissed merely 

'because some illegal evidence \vas also received. ". Miller I. 197 W. Va. at 596 n.5. 476 S.E.2d 

at 543 n.5. Furthermore, the presence of an alibi witness does not conclusively prove as a matter 

of law that a defendant did not commit a crime or that there was a lack of probable cause for 

defendant's arrest. See Stale v. Withrow, 142 W. Va. 522,96 S.E.2d 913 (1957) (recognizing 

that when defendant presents alibi defense, the question of whether he was present at the 

commission of the crime \vas for the jury). Therefore, even if the Town had made Petitioner 

aware of the alibi witness, this evidence was not required to be presented to the grand jury, and 

there was no guarantee that the prosecuting attorney would have moved to dismiss the charges 
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against the Petitioner, as the presence of an alibi witness is only one factor for a jury to consider 

when determining whether a criminal defendant is present at the scene of a crime. Thus, 

Petitioner's claim that his indictment was procured based on fraud is without merit. 

Given that there were three separate findings of probable cause, at least one of which was 

made before any alleged police misconduct occurred, the Petitioner cannot prove that his 

prosecution was without probable cause, and Petitioner's claim of malicious prosecution against 

the Town was properly dismissed by the Circuit Court. 

3. The Circuit Court Correctly Held that Petitioner Cannot Establish the 
Element of Malice Because His Case Was Prosecuted on Three Findings of 
Probable Cause. 

Petitioner cannot prove any set of facts to support his assertion that his case was 

prosecuted with malice. Under West Virginia law, in order to prove "malice" in a malicious 

prosecution cause of action, a Plaintiff must allege that the prosecution "was instituted for some 

unlawful and improper purpose, and not for the purpose of punishing him for a crime." Lyons v. 

Davy-Pocahontas Coal Co., 75 W. Va. 739, 84 S.E. 744, 745 (1915). In a cause of action for 

malicious prosecution, "[i]f there was probable cause, the existence of express malice is 

immaterial." Bailey v. Gollehon, 76 W. Va. 322, 85 S.E. 556, 559 (1915). As this Court has 

recognized, "there is a presumption that every prosecution for a crime is founded upon probable 

cause and is instituted for the purpose of justice." Pote v. Jarrell, 186 W. Va. 369, 373,412 

S.E.2d 770, 774 (1991). Thus, if a prosecution is based on a finding of probable cause, it is not 

malicious. 

Relying on Bailey, 76 W. Va. 332, 85 S.E. 556, the Circuit Court held that "[b]ecause the 

Plaintiffs prosecution was founded on three separate findings of probable cause, the Plaintiff 

also cannot establish the fourth essential element of Malicious Prosecution, that his prosecution 
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was malicious." App. 98, ~ 23. Petitioner argues that "It is a well-established legal precedent in 

the state of West Virginia that police misconduct can rebut the presumption of probable cause in 

prosecution, as happened in this case." Perr's Am. Assignment of Error ~ 3(a). However, as 

previously discussed in Section VI.B.2, supra, Petitioner's argument is without merit in this case. 

Probable cause for Petitioner's arrest and prosecution had already been established prior to any 

alleged police misconduct when the warrant for his arrest was issued by a neutral magistrate 

upon a finding of probable cause. Furthermore, Petitioner would have had the opportunity to 

point out any discrepancies in the victim's description of her attacker in Petitioner's preliminary 

hearing, as well as introduce any alibi evidence. Lastly, the prosecuting attorney was not 

obligated to present any exculpatory evidence to the grand jury regarding Petitioner's alibi, and 

the presence of an alibi witness would not have required the automatic dismissal of Petitioner's 

criminal charges. Therefore, for the reasons described in Section VI.B.2, supra, the Circuit 

Court correctly held Petitioner could not establish that his prosecution was malicious. 

4. The Circuit Court Correctlv Held that Petitioner Cannot Establish that the 
Town Caused or Procured Petitioner's Prosecution. 

In order to state a cause of action for malicious prosecution, the Petitioner must prove 

facts showing that his prosecution was "caused or procured by the defendant." Under West 

Virginia law, "procurement within the meaning of a malicious prosecution suit requires more 

than just the submission of a case to a prosecutor; it requires that a defendant assert control over 

the pursuit of the prosecution." NOl:folk, 228 W. Va. at 528,721 S.E.2d at 547: see also Truman, 

146 W. Va. at 728, 123 S .E.2d at 72 (1961) (holding that \\;hen defendant only investigated and 

submitted evidence of plaintiffs insurance fraud to a prosecutor, "there is nothing to indicate 

that any steps toward prosecution whatsoever were actually taken by the defendant's agents or 

employees after the evidence in their hands was left with the prosecuting attorney."). 
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The Circuit Court found that the Town's involvement in the arrest, investigation, and 

prosecution of the Plaintiff allegedly was limited to its joint interview of Ms. Olney with an 

officer from the University. App. 94, ~ 7. While Petitioner's Complaint does not distinguish 

between the actions of the Town's police and the University's police, there is certainly nothing 

alleged in the Complaint that rises to the level of "procurement" within the meaning of malicious 

prosecution. In fact Petitioner's own allegations acknowledge that the Jefferson County Office 

of the Prosecutor, as opposed to the Town, was the body that prosecuted this case, and that the 

Town's role was limited to submitting the case to the prosecutor. For example, Petitioner has 

alleged in the Complaint that "the state, after being informed of the existence of Plaintiffs [sic] 

alibi witness, continued to prosecute Plaintiff without any probable cause to believe he had 

committed the crime." App. 9, ~ 27 (emphasis added). Furthermore, the Petitioner states, "[t]he 

prosecution terminated favorably for Plaintiff when the Je.fferson County Office of the 

Prosecutor dismissed all charged in May of 2016." Id. at ~ 29 (emphasis added). Thus, 

Petitioner's Complaint acknowledges that the Jefferson County Office of the Prosecutor had 

control over the pursuit of his prosecution, and that Town, at best merely submitted the case to 

the prosecutor. 

Furthermore, Petitioner's argument that the prosecutors were "tricked" by the Town's 

officers8 into prosecuting the Plaintiff by failing to disclose the alleged statements of Ms. Olney 

is without merit for two reasons. First Petitioner makes clear in his Complaint that the Jefferson 

8 It is presumed that Petitioner's assertion in his brief that "After speaking to Ms. Olney, officers 
of Shepherd University had an ongoing duty to disclose the clearly exculpatory statements to the 
prosecution ... " is merely a typographical error and should state "Shepherdstown officers." Pet'r's Br. 
14. Any conduct on the part of University police officers is not at issue in this AppeaL and the University 
only paliicipates in the appeal to the extent that there are common issues of law between the causes of 
action asserted against the Town and the University. For the same reason, it is presumed that Petitioner's 
asseliion that "[t]his case concerns the intentional misconduct and constitutional violation of the Shepherd 
University Police Department in intentionally suppressing an alibi witness ... " is also a misstatement. 
Pet'r's Br. 2. 
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County Office of the Prosecutor had the information about the Petitioner's alleged alibi and 

decided to prosecute the Plaintiff anyway: "The state, after being informed of the existence of 

Plaintiffs [sic] alibi witness, continued to prosecute Plaintiff without any probable cause to 

believe he had committed the crime." App. 9, ~ 27 (emphasis added). Only after realizing this 

deficiency in his cause of action has Petitioner attempted to assert that the Prosecution was never 

made aware of this alibi witness statement and that if it had been made aware of this statement, it 

would not have prosecuted the case. This assertion clearly contradicts the Petitioner's own 

allegations in his Complaint. 

Second, Petitioner cannot prove as a matter of law that the prosecution had no knowledge 

of any alleged evidence known to Town police, as "[a] police investigator's knowledge of 

evidence in a criminal case is imputed to the prosecutor. Therefore. a prosecutor's disclosure 

duty under Brac(v v. Mmyland. 373 U.S. 83, 83 S.D. 1194. 10 L.Ed.2d 215 (1963) and Slate v. 

Hatfield. 169 \V.Va. 191. 286 S.E.:2d 402 (198:2) includes disclosure of evidence that is known 

only to a police investigator and not to the prosecutor." Syl. Pt. 1, State v. Youngblood, 221 W. 

Va. 20, 650 S.E.2d 119 (2007) (emphasis added). Therefore, according to West Virginia law as 

established in Youngblood, an investigating police officer's knowledge of evidence, which is 

known only to the officer, is imputed to the prosecutor, Id. at 27, 650 S.E.2d at 126; see also 

Kyles v. Whitley, 514 U.S. 419, 437,115 S.Ct. 1555, 1567, 131 L.Ed.2d 490 (1995) ("[T]he 

individual prosecutor has a duty to learn of any favorable evidence known to the others acting on 

the government's behalf in the case, including the police.") (emphasis added). Petitioner cannot 

prove as a matter of law that any evidence allegedly gained by Town officers was not known to 

the prosecutor for the purposes of a malicious prosecution. 
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Third, Petitioner's reliance on the Texas Supreme Court's holding in Browning-Ferris 

Industries. Inc. v. Lieck, 881 S.W.2d 288, 292 (Tex. 1994) is misplaced. In Lieck, the Texas 

Supreme Court held that "there is no procurement when the decision whether to prosecute is left 

to the discretion of another person, a law enforcement officer or the grand jury. An exception ... 

occurs when a person provides information which he knows is false to another to cause a 

criminal prosecution." (internal citation and quotation marks omitted). However, the court in 

Lieck also recognized that failing to make "full and fair disclosure to investigating officers ... 

[was] not the equivalent of a finding that [the defendant] made statements he knew were false." 

ld. at 294. 

In Lieck, the Plaintiff, a city manager, was prosecuted for allegedly disclosing 

confidential contract information during the waste management bidding and negotiation process. 

Id. at 289-90. The charges stemmed from the accusations of the Defendant an employee of 

Browning-Ferris, Industries, Inc. ("BFI") that the proposed contract submitted by BFI was 

illegally disclosed to Garbage Management Services ("GMS"), a company that was also engaged 

in the bidding and negotiation process. ld. "The Defendant, by his own admission at triaL never 

told officials that the terms of BFI's contract had been made public during the City Commission's 

consideration of the bids, even though he knew that was true, nor did he tell officials that he 

believed Lieck had not committed a crime, even though that was his belief." Id. at 290. Even 

though it noted that law enforcement officials "might way have considered [these admissions] 

important in deciding whether to prosecute Lieck[,J" the Texas Supreme Court held that such 

statements were a failure to make a full and fair disclosure to investigating officers and were not 

the equivalent false statements so as to support a claim of malicious prosecution. Id. at 290-94. 

Thus, under the court's analysis in Lieck, whose holding and analysis Petitioner asks this Court 
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to adopt, any alleged suppression of Ms. Onley's statements is not equivalent to providing "false 

information" to the Prosecutor for the purposes of a claim of malicious prosecution. 

Additionally, Petitioner alleges in his Complaint and that "[t]he slate, after being 

informed of the existence of Plaintiffs [sic] alibi witness, continued to prosecute Plaintiff without 

any probable cause to believe he had committed the crime." App. 9-10, ~ 28 (emphasis added). 

Therefore, the Petitioner admits that the prosecutor continued to prosecute his case even after 

being informed of his alleged "alibi witness." Clearly, the Jefferson County Office of the 

Prosecutor did not find this information to be material to their decision to prosecute if it 

continued to prosecute Petitioner after becoming aware of Petitioner's alleged "airtight alibi." 

Furthermore, there is absolutely no indication in the Order Dismissing Indictment that the 

determination to dismiss was based on the existence of any alleged "alibi witness." Therefore, 

Petitioner cannot prove any set of facts to show that the decision to prosecute was based on the 

existence of the alleged "alibi witness," other than a self-serving statement that Petitioner has 

made for the first time on appeal and which directly contradicts the Order Dismissing 

Indictment.9 Because Petitioner cannot prove any set of facts to show that the Town procured 

his prosecution, Petitioner's claim of malicious prosecution must be dismissed. 

C. Petitioner Cannot State a Claim for Intentional Infliction of Emotional Distress 
Because the Conduct of the Town's Officers Did Not Rise to Outrageous and 
Intolerable Conduct. 1o 

9 Petitioner's self-serving statement that "[a]lthough the state claimed other reasons for the nolle 
prosequi, it was clear from defense counsel's interactions with the assistant prosecutor assigned to the 
case that the alibi fundamentally changed the balance of evidence in the case," was not pleaded in 
Petitioner's Complaint and directly contradicts and misrepresents the information contained in the Order 
Dismissing Indictment. Peb's Br. 20. 

10 Plaintiff groups his arguments regarding the remal11l11g three points of error, including 
Petitioner's Amended Assignments of Error 5, 6, and 7, in three paragraphs under one heading, making it 
nearly impossible to parse out Petitioner's respective arguments as to these three points of etTOr. In order 
to prevent a finding that the University has waived argument as to any of Petitioner's Amended Points of 
Error, the University relies on Petitioner's stated Amended Points of Error to provide a response. 
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Under West Virginia law, in order to establish a claim for Intentional Infliction of 

Emotional Distress, unaccompanied by physical injury, a plaintiff must prove: 1) the nonmoving 

party's conduct was intentional or reckless; 2) the conduct was outrageous and intolerable in 

that in offends against the generally accepted standards of decency and morality; 3) a causal 

connection between the conduct and the emotional distress allegedly suffered by the moving 

party; and 4) severe emotional distress. See Courtney v. Courtney, 186 W. Va. 597,601,413 

S.E.2d 418,422 (1991). To be considered "outrageous," conduct must be "atrocious, intolerable, 

and so extreme and outrageous as to exceed the bounds of decency. The defendant's conduct 

'must be more than unreasonable, unkind or unfair: it must truly offend community notions of 

acceptable conduct.'" Travis v. Alcon Labs .. Inc., 202 W. Va. 369, 375, 504 S.E.2d 419, 425 

(1998) (citations omitted). "[C]onduct that is merely annoying, harmful of one's rights or 

expectations, unciviL mean-spirited, or negligent does not constitute outrageous conduct." 

Courtney, 186 W. Va. at 602, 413 S.E.2d at 423. The Circuit Court found that the Town's 

officer's failure to disclose the alibi statements was not outrageous and intolerable because "an 

investigating police officer does not have a duty or responsibility to provide a criminal defendant 

with facts or details that he discovers in the course of his investigation. Rather, if any duty to 

disclose such information exists, it is placed upon the acting prosecuting attorney." App. 98-99, 

~ 26. Petitioner, however, argues that that the Circuit Court ened because "the police are a part 

of the prosecution and their failure to disclose taints the proceedings equally as much as the 

However, the University notes that issues "mentioned only in passing but are not supposed with pertinent 
authority are not considered on appeal" and "casual mention of an issue in a brief is cursory treatment 
insufficient to preserve the issue on appeal." State v. LaRock, 196 W. Va. 294, 302, 470 S.E.2d 613, 621 
(1996) (citing State v. Lilly, 194 W. Va. 595, 605 n.16, 461 S.E.2d 101, 111, n.16 (1995)); see also State 
v. Harris, 226 W. Va. 47 L 476, 702 S.E.2d 603, 608 (2010) ("Judges are not like pigs, hunting for 
truffles buried in briefs."). 
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prosecutors would." Pet'r's Am. Assignment of Error ~ 5(a). Petitioner, however, references no 

case law, statutes, treatises, or other legal authority to support his argument. II 

Petitioner cannot establish that a failure to disclose any alleged conversation between a 

Town officer was "outrageous and intolerable" so as to support a claim of intentional infliction 

of emotional distress, as an investigating police officer does not have a duty or responsibility to 

provide a criminal defendant with facts or details that he discovers in the course of his 

investigation. Any such duty, if it exists, rests with the prosecuting attorney. See W. VA. R. 

CRIM. P. 16; Brady, 373 U.S. 83. In fact under West Virginia law, the duty is on the 

prosecution to obtain evidence from law enforcement officials acting on their behalf State 

v. Farris, 221 W. Va. 676, 681, 656 S.E.2d 121, 126 (2007) (quoting Kyles. 514 U.S. 419, 

115 S.Ct. 1555, 131 L.Ed.2d 490) CThe individual prosecutor has a duty to learn of any 

favorable evidence known to the others acting on the government's behalf in the case, including 

the police."). Therefore, any alleged failure to disclose Ms. Onley's statement to Petitioner 

was on the part of the Jefferson County Prosecuting Attorney, who had the sole duty to 

disclose information gathered in the course of the investigation to the Petitioner. 

Furthermore, as discussed more thoroughly in Section IY.E, infi"a, Petitioner's claims that 

there was any Brady violation are without merit. Brady does not extend to police officers. See 

Syl. Pt. 1, Youngblood, 221 W. Va. 20, 650 S.E.2d 119 CA police investigator'S knowledge of 

evidence in a criminal case is imputed to the prosecutor. Therefore, a prosecutor's disclosure 

duty ... includes disclosure of evidence that is known only to a police investigator and not to the 

prosecutor. ") (internal citations omitted) (emphasis added). Therefore, the Town's alleged 

II Petitioner attempts to make a reference to a previously made argument regarding probable 
cause, but the University is unable to determine to which section or to which party's argument Petitioner 
refers: "Defendants [sic] arguments as probable cause have been sufficiently addressed in the preceding 
arguments.'· Pet'r's Br. 18. 
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actions were not "outrageous and intolerable" so as to support a claim of intentional infliction of 

emotional distress. Furthermore, because Petitioner's allegations do not support a cause of 

action for malicious prosecution as discussed in Section IV.B, supra, those same allegations 

cannot support a claim for intentional infliction of emotional distress arising out of the same 

incident. See Hines v. Hills Dept. Stores. Inc., 193 W. Va. 91, 97, 454 S.E.2d 385, 391 

(1994) (an adverse jury verdict on a malicious prosecution claim precludes a claim for 

outrageous conduct arising out of the same incident as a matter of law). Therefore, based on the 

foregoing, the Circuit Court correctly held that Petitioner cannot establish that the Town's 

conduct was "outrageous and intolerable" so as to support a claim of intentional infliction of 

emotional distress. 

D. Petitioner Cannot State a Claim for Intentional Infliction of Emotional Distress 
Because There Was No Causal Connection Between the Actions of the Town and the 
Petitioner's Emotional Distress. 

The Circuit Court correctly held that there was "no 'causal connection between' the 

Town's alleged suppression of the statements of Ms. Olney and 'the emotional distress allegedly 

suffered by the [Petitioner]. ", App. 99, ~ 27. In support of its holding, the Circuit Court stated 

that the disclosure of Ms. Olney's statement to Petitioner would not have required the 

Petitioner's immediate release from prison, as the decision to continue to prosecute rested solely 

within the discretion of the Jefferson County Prosecuting Attorney, not the Town or Petitioner. 

App. 99, ~ 27. 

Petitioner argues that the Town, "by intentionally violating their duty to report ... 

prevented what would have been the orderly elimination of Mr. Goodwin as a suspect, extending 

his prosecution, and the consequences that flow there from, for over an additional year." Pet'r's 

Am. Assignments of Error ~ 7(a). However, there was no "causal connection between" Town's 
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alleged suppression of Ms. Onley's statements and the "emotional distress allegedly suffered by 

the [Petitioner]." See Courtney, 186 W. Va. at 601, 413 S.E.2d at 422. The alleged emotional 

distress and harm suffered by the Petitioner resulted from his incarceration pending trial for his 

sexual assault. App. 9, ~ 25. However, even if the Town had disclosed this alleged statement 

made by Ms. Onley to the Petitioner or his counseL Petitioner's imprisonment would not have 

suddenly ended, and the Petitioner would have remained incarcerated because the existence of an 

alibi witness would not have been conclusive as to Petitioner's innocence and, therefore, would 

not have required dismissal of the charges pending against Petitioner. See Withrow, 142 W. 

Va. 522, 96 S.E.2d 913 (recognizing that \vhen defendant presents alibi defense, the question 

of whether he was present at the commission of the crime was for the jury). Any decision to 

prosecute or dismiss the case remained with the Jefferson County Prosecuting Attorney, as 

Petitioner acknowledges in his Complaint. See App. 9-1 o. ~ 28 ("The state, after being 

informed of the existence of Plaintiffs [sic] alibi witness, continued to prosecute Plaintiffl· r). 

Furthermore, the final authority as to whether to dismiss the criminal case remained with the 

court, as its approval was necessary to dismiss the charges against the Petitioner. W. VA. R. 

CRIM. P. 48(a) ("The attorney for the state may by leave of court file a dismissal of an indictment 

... and the prosecution shall thereupon terminate.") (emphasis added); Syl. Pt. 11, Myers v. 

Frazier, 173 W. Va. 658, 319 S.E.2d 782 (1984) ("[A] dismissal of criminal charges is 

ineffective without the consent of the court[.]"). 

Notably, the Petitioner's averments in his Complaint that the state continued to prosecute 

his case even after being informed of his alleged "alibi witness" strongly suggest that the 

Jefferson Countv Office of the Prosecutor did not find this information to be material to its - , 

decision to prosecute if it continued to prosecute Petitioner after becoming aware of Petitioner's 
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alleged "airtight alibi." App. 9-1 0, ~ 28 ("The state, after being informed of the existence of 

Plaintiffs [sic] alibi witness, continued to prosecute Plaintiff[.]"). There is also absolutely no 

indication in the Order Dismissing Indictment that the determination to dismiss was based on the 

existence of any alleged "alibi witness." Petitioner's self-serving statement that "[a]lthough the 

state claimed other reasons for the nolle prosequi, it was clear from defense counsel's 

interactions \vith the assistant prosecutor assigned to the case that the alibi fundamentally 

changed the balance of evidence in the case," was not pleaded in Petitioner's Complaint and 

directly contradicts and misrepresents the infonnation contained in the Order Dismissing 

Indictment. Pet'r's Br. 20. 

Given that the Tov,rn's alleged failure to disclose the alleged statement of Ms. Olney 

would not have required his release from prison, and subsequently suffering distress, 

Petitioner cannot establish the third essential element of his claim of intentional infliction of 

emotional distress. Therefore, the Town respectfully requests that this Cour1 affirm the Circuit 

Court's dismissal of the Petitioner's claim for intentional infliction of emotional distress. 

E. The Doctrine of Qualified Immunity Shields the Town from Liability on Petitioner's 
Claims of Malicious Prosecution and Intentional Infliction of Emotional Distress. 

It is well-settled under West Virginia law that "[ u ]nder the doctrine of qualified 

immunity, the discretionary actions of government agencies, officials, and employees performed 

in an official capacity are shielded from civil liability so long as the actions do not violate a 

clearly established law or constitutional duty." West Virginia State Police v. Hughes, 238 W. 

Va. 406, 411,796 S.E.2d 193, 198 (2017). Based on this precedent, the Circuit Court correctly 

held that "[t]he Town did not have a constitutional duty or legal responsibility to provide the 

Plaintiff \vith the details of its officer's interview of Ms. Olney. As such, the doctrine of 
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qualified immunity protects the Town form the Plaintiffs claims that a police officer of the 

Town suppressed the alibi statement of Ms. Lisa Olney." App. 99-1 00, ~ 29. 

Petitioner argues that the "[Town] police officers had a duty to report the findings of any 

investigation to their superiors, and to the prosecutor, \vho in turn has a duty to disclose 

exculpatory evidence to a Defendant." Pet'r's Am. Assignments of Error ~6(a). "By refusing to 

disclose exculpatory evidence to an officer's superiors, he is causing the continuation of a 

prosecution that should otherwise terminate immediately." Pet'r's Am. Assignments of Error ~ 

6(a). 

The Town's officer was neither legally required, nor had any constitutional duty, to 

provide Petitioner with information about Ms. Onley's statements. Such a duty, if it existed, 

rested with the Jefferson County Prosecuting Attorney. See W. VA. R. CRIM. P. 16; Brady, 373 

U.S. 83, 83 S.Ct. 1194.10 L.Ed.2d 215. "A police investigator's kno\:vledge of evidence in a 

criminal case is imputed to the prosecutor. Therefore, a prosec1Itor's disclosure dllty ... includes 

disclosure of evidence that is known only to a police investigator and not to the prosecutor." Syl. 

Pt. L Youngblood, 221 W. Va. 20, 650 S .E.2d 119 (emphasis added) (internal citations omitted). 

In fact, under West Virginia law, the duty is on the prosecution to obtain evidence from law 

enforcement officials acting on their behalf: "The individual prosecutor has a duty to learn of 

any favorable evidence known to the others acting on the government's behalf in the case, 

including the police. But whether the prosecutor succeeds or fails in meeting this obligation, the 

prosecutor's responsibility for failing to disclose known, favorable evidence rising to a material 

level or importance is inescapable." Youngblood, 221 W. Va. at 26,650 S.E.2d at 125 (quoting 

Kyles. 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490). 
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However, even if Brady did apply here, the Town did not violate its disclosure 

requirements. "There are three components of a constitutional due process violation under Brady 

v. Mwyland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and State v. Ha(field, 169 

W.Va. 191,286 S.E.2d 402 (1982): (1) the evidence at issue must be favorable to the defendant 

as exculpatory or impeachment evidence; (2) the evidence must have been suppressed by the 

State, either willfully or inadvertently; and (3) the evidence must have been material, i.e., it must 

have prejudiced the defense at trial." Syl. Pt. 2, State v. Peterson, 239 W. Va. 2 L 799 S.E.2d 

98, 100 (20 17) (emphasis added). "Evidence is considered suppressed when the existence of the 

evidence was known, or reasonably should have been known, to the government the evidence 

was not otherwise available to the defendant through the exercise of reasonable diligence, and 

the government either willfully or inadvertently withheld the evidence until it \vas too late for the 

defense to make use of it. '" Jd. (emphasis added) (internal quotation marks omitted) (citing 

Youngblood, 221 W.Va. at 31, n. 21, 650 S.E.2d at 130, n. 21). 

Petitioner cannot prove as a matter of law that Town officers "suppressed" any 

exculpatory evidence. First, Petitioner cannot prove any set of facts to show that he was not able 

to contact Ms. Olney, the owner of the restaurant through the exercise of reasonable diligence to 

obtain the same statement that Ms. Olney allegedly gave Town officers to establish his "airtight 

alibi." In fact, Petitioner's counsel acknowledges that he was able to discover this alibi witness 

through his own investigation while serving as Plaintiffs criminal defense attorney: "It wasn't 

until undersigned counsel was appointed to the case - over a year after the initial arrest - and 

conducted his investigation that the existence of Plaintiff's alibi witness was discovered by 

undersigned counsel." Pet'r's Br. 5, ~ 12 (emphasis added). Therefore, under West Virginia law, 
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this alleged alibi witness was not "suppressed" by Town officers, and Petitioner can prove no 

facts in support of this allegation. 

It is also unclear from a logical standpoint how the Town's officers could have 

"suppressed" Petitioner's alleged alibi. In Harris v. Kuba, 486 F.3d 1010, 1015 (7th Cir. 2007), 

the Seventh Circuit addressed a similar issue. In that case, the Seventh Circuit recognized that 

there could not be a Brady violation of a criminal defendant's alibi when it was "otherwise 

available" to the defendant through the exercise of reasonable diligence. As the Seventh Circuit 

observed, "[w]ith minimal research, [the defendant's] attorney could have ascertained the date of 

the Mexico City Cafe crime and could have checked [the defendant's] employment record or 

inquired of [the defendant] whether he had an alibi on that date. Since [the defendant] knew 

where he was (and was not) at the time, counsel surely would have done so had [the defendant] 

been charged in the Mexico City Cafe incident." ld. "While the Supreme Court in Brady held 

that the government may not properly conceal exculpatory evidence from a defendant, it does not 

place any burden upon the government to conduct a defendant's investigation or assist the 

presentation of the defense's case." ld. (quoting Us. v. jV!arrero, 904 F.2d 251,261 (5th Cir. 

1990)). 

The same principle is applicable here. The Petitioner's defense counsel could have easily 

determined where the Petitioner was on the date of the assault, inquired as to whether he had an 

alibi, and investigated that alleged alibi defense. In fact Petitioner's own counsel alleges that he 

took those exact steps - "It wasn't until undersigned counsel was appointed to the case - over a 

year after the initial arrest - and conducted his investigation that the existence of Appellant's 

alibi witness was discovered by undersigned counsel." Perr's Br. 5, ~ 12. 
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Second, "there is no Brady violation unless there is a reasonable probability that earlier 

disclosure of the evidence would have produced a different result at tria\." State v. Boyd, 238 W. 

Va. 420,796 S.E.2d 207, 227 (2017) (citing State v. Cooper, 217 W.Va. 613, 618, 619 S.E.2d 

126, 131 (2005)). Under this rule, there cannot be a Brady violation as a matter of law because 

Petitioner's criminal case did not even go to trial. Therefore, Petitioner cannot even prove as a 

matter of law that, even assuming that Ms. Onley gave this statement to a Town officer, that this 

evidence would have produced a different result at trial. 

Petitioner cannot even prove as a matter of law that his constitutional rights have been 

violated under the standard set forth by the Fourth Circuit in Owens - the standard he asks this 

Court to adopt. As the Owens court made clear, a violation of constitutional rights occurs when: 

"(1) the evidence at issue was favorable to him; (2) the Officers suppressed the evidence in bad 

faith; and (3) prejudice ensued. Prejudice ensues if 'there is a reasonable probability' that the 

jUly would have reached a different result had the evidence been properly disclosed." Owens, 

767 F.3d at 396-97 (emphasis added) (footnote omitted) (citation omitted). Given that 

Petitioner's case never went to trial, Petitioner cannot prove that he has been prejudiced by the 

alleged withholding of evidence, or that his constitutional rights have been violated. 

Thus, because the Town had no duty to disclose information to the Petitioner, the Town's 

alleged actions were not wrongful and are protected by the doctrine of qualified immunity. 

Petitioner's two causes of action arise essentially from the Town's alleged failure to provide 

Petitioner with Ms. Onley's alleged alibi, the doctrine of qualified immunity shields the Town 

from liability from suit on both the Petitioner's claims of malicious prosecution and intentional 

infliction of emotional distress. 
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V. CONCLUSION 

WHEREFORE, Respondent Shepherd University respectfully requests that this Court 

affirm the judgment of the Circuit Court of Jefferson County. 
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