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COUNTER-ST ATEMENT OF THE CASE 

Petitioner's case arises out of his arrest by the Shepherd University Police Department and 

his subsequent prosecution by the Jefferson County Prosecuting Attorney for the alleged sexual 

assault ofa female Shepherd University student. Respondent the Corporation of Shepherdstown's 

("the Town,,)l involvement in Petitioner's arrest and prosecution was extremely limited. 

On the evening of February 1,2015, a Shepherd University student was "sexually assaulted 

by an unknown assailant" on the campus of Shepherd University in Shepherdstown, West Virginia. 

Appendix, 6, ~ 6. On or about February 3, 2015, Shepherd University Police Department obtained 

a warrant for the Petitioner's arrest and arrested him that same day for the assault of the Shepherd 

student. After reading about Petitioner's arrest in the newspaper, Ms. Lisa Olney, the owner of 

Shaharazade's Tea Room in Shepherdstown, called the Town's Police Department with 

information about Petitioner. Appx. 7, ~ 13. An officer from the Town and an officer from the 

Shepherd University Police Department visited Ms. Olney, and she informed them that she had 

read about Petitioner's arrest in the newspaper, and that she felt that he could not have committed 

the assault, as he had been in her restaurant when the assault had allegedly occurred (the "Alibi 

Information"). Appx. 7, ~ 14. Petitioner alleges that the two officers "falsely" informed Ms. Olney 

that the newspaper had gotten the time of the assault wrong, failed to record Ms. Olney's report, 

and failed to disclose the report to him or his counsel. Appx. 7-8, ~~ 14-17. The Town did not 

disclose the Alibi Information to Petitioner or his counsel. Appx. 94, ~ 6. 

Petitioner was not immediately released following Ms. Olney's conversation with the 

officers. Appx. 8, ~ 18. Following a preliminary hearing, he was held over for trial. Appx. 94, ~ 

8. Subsequently, he was indicted by a grand jury for the sexual assault of the Shepherd University 

I The Town is incorrectly named as "the City of Shepherdstown" in Petitioner's Complaint. 



student. Appx. 94, ~ 9. Petitioner was incarcerated at the Eastern Regional Jail for a portion, but 

not all, of the time between his arrest and pending trial. Appx. 8, ~ 17; 94, ~ 10. In May of2016, 

the charges against Petitioner were dismissed by the Jefferson County Prosecuting Attorney 

without prejudice. Appx. 8, ~ 19; 94, ~ 11. 

On April 12, 2017, Petitioner brought a Complaint against the Town and Shepherd 

University, alleging that both are liable for malicious prosecution and intentional infliction of 

emotional distress. Appx. 9-11, ~~ 26-34. The Jefferson County Prosecuting Attorney was not 

named in Petitioner's Complaint. On September 8, 2017, the Circuit Court of Jefferson County 

dismissed Petitioner's claims against the Town, finding that there is no set of facts consistent with 

his pleading that could establish any of the four essential elements of his claim for malicious 

prosecution or two of the four essential elements of his claim for intentional infliction of emotional 

distress. Appx. 96-99, ~~ 19-27. The Circuit Court also found that the Town was protected from 

Petitioner's claims under the doctrine of qualified immunity. Appx. 99-1 00, ~~ 28-30. It is from 

this Order that Petitioner now appeals. 

SUMMARY OF ARGUMENT 

Petitioner's Complaint alleges that the Town is liable to him for malicious prosecution and 

intentional infliction of emotional distress. The Circuit Court of Jefferson County dismissed both 

of these claims against the Town, finding that Petitioner could not, under any set of facts consistent 

with his pleadings, establish any of the four essential elements for his claim of malicious 

prosecution, or two of the four essential elements for his claim of intentional infliction of emotional 

distress. The Circuit Court of Jefferson County further found that the Town was protected from 

both claims under the doctrine of qualified immunity. 

Petitioner now argues that the Circuit Court erred and attempts to rebut its findings by 

arguing that the way the Town handled the Alibi Information constituted evidence suppression and 
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that this suppression allows him to establish the essential elements of the claims he asserts against 

the Town. Petitioner's arguments to this end are meritless. He is unable, under controlling West 

Virginia or Federal law, to establish that the Town's actions amounted to the suppression of 

evidence, as he cannot establish that the Town was under a duty to disclose the information, that 

it breached that duty, or that he was injured by that breach. Because the Town did not actually 

suppress evidence, and indeed Petitioner cannot establish that it did, Petitioner's attempts to offer 

new support for his claims fail. He is still unable to meet all of the essential elements ofthe claims 

he brings. Those claims were therefore properly dismissed by the Circuit Court of Jefferson 

County, and that dismissal should be upheld. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Town believes that oral argument is neither necessary nor appropriate in this matter. 

Contrary to the Petitioner's assertions, this matter does not represent an issue of first impression 

in West Virginia that requires oral argument, as the Petitioner's claims were not dismissed due to 

an ambiguity as to what constitutes a "favorable termination" for a claim of malicious prosecution. 

The Circuit Court of Jefferson County dismissed Petitioner's claims for a multitude of reasons, 

and each was independent of the question of what constitutes "favorable termination" in West 

Virginia. 

Further, because the Circuit Court below afforded Petitioner proper deference below, it is 

immaterial that the Circuit Court dismissed Petitioner's claims under Rule 12(b)(6) of the West 

Virginia Rules of Civil Procedure before a hearing was held-because the Circuit Court already 

accepted all of Petitioner's pled allegations as true, a hearing would not have helped to strengthen 

Petitioner's claim. Petitioner's claims were properly heard below; oral argument is not necessary 

to allow these claims to be expanded upon. 
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ARGUMENT 

The Circuit Court correctly found that Petitioner was unable, under any set of facts 

consistent with his pleadings, to establish any of the four essential elements of his claim for 

malicious prosecution against the Town. It also correctly held that Petitioner was unable to 

establish his claim for intentional infliction of emotional distress because, as a matter of law, the 

Town's actions were not outrageous and because there was no casual connection between the 

Town's allegedly improper acts and Petitioner's alleged injury. Finally, the Circuit Court correctly 

recognized that even if Petitioner could establish either of his claims against the Town, the Town 

was protected from both under the doctrine of qualified immunity. The Circuit Court therefore 

properly dismissed Petitioner's claims against the Town under Rule 12(b)(6) of the West Virginia 

Rules of Civil Procedure, and its order should therefore be affirmed. 

Petitioner now attempts to refute these findings by asserting that by suppressing alibi 

evidence provided through an oral statement of witness Lisa Olney (the "Alibi Information"), the 

Town violated his rights. Petitioner then argues that his claim for malicious prosecution was 

erroneously dismissed, because this suppression both destroys the prior findings of probable cause 

and establishes the Town's procurement and malice. He similarly argues that his claim for 

intentional infliction of emotional distress was erroneously dismissed because this suppression was 

outrageous and caused the injuries he suffered. Finally, he argues that the court erred in applying 

the doctrine of qualified immunity, as the Town's suppression violated his rights and destroyed 

that immunity. However, the Town did not owe Petitioner a duty to disclose the Alibi 

Information, and even if it did, it cannot be said to have suppressed that information. As such, 

Petitioner is unable to excuse his failure to meet the essential elements of the claims he brings, and 

his action was properly dismissed by the Circuit Court of Jefferson County. 
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I. Standard of Review 

"Appellate review of a circuit court's order granting a motion to dismiss a complaint is de 

novo." State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 775,461 S.E.2d 

516, 521 (1995). "For purposes of the motion to dismiss, the complaint is construed in the light 

most favorable to plaintiff, and its allegations are to be taken as true." Lodge Distrib. Co., Inc. v. 

Texaco, Inc., 161 W. Va. 603, 605, 245 S.E.2d 157,158 (1978). Under this deferential review, a 

motion to dismiss may only be granted if "it appears beyond doubt that the plaintiff can prove no 

set of facts in support of his[, her, or its] claim which would entitle him[, her, or it] to relief." 

Forshey v. Jackson, 222 W. Va. 743, 749-50, 671 S.E.2d 748, 754-55 (2008) (quotations and 

citations omitted). 

The purpose of a Rule 12(b)( 6) motion is to test the sufficiency of the complaint. Cantley 

v. Lincoln County Com 'n, 221 W. Va. 468, 655 S.E.2d 490 (2007). To that end, a motion to 

dismiss under Rule 12(b)(6) "enables a circuit court to weed out unfounded suits." Scott Runyan 

Pontiac-Buick, Inc., 194 W. Va. at 776, 461 S.E.2d at 522. Thus, while the nonmoving party in a 

motion to dismiss enjoys a deferential review, he is still required to plead "'a short and plain 

statement of the claim showing that the pleader is entitled to relief"; he may not simply "fumble 

around searching for a meritorious claim within the elastic boundaries of a barebones complaint." 

See id. at 775-76,521-22 (quoting W. VA. R. CIv. P. 8). Thus, in order to survive a motion to 

dismiss "essential material facts must appear on the face of the complaint," and "[t]he complaint 

must set forth enough information to outline the elements of a claim or permit inferences to be 

drawn that these elements exist." Fass v. Nowsco Well Serv., Ltd., 177 W. Va. 50, 52, 350 S.E.2d 

562, 563 (1986) (citing Greschler v. Greschler, 71 A.D.2d 322, 325, 422 N.Y.S.2d 718, 720 

(1979)). 
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II. The Circuit Court correctly recognized that the Town did not violate Petitioner's 
rights, or othenvise act improperly, by failing to disclose the Alibi Information to 
Petitioner. 

At the heart of this case, and certainly at the center of this appeal, is Petitioner's allegation 

that the Town, through one of its officers, suppressed the information provided by of Ms. Lisa 

Olney that Petitioner was in her restaurant at the time the crime reportedly occurred. Petitioner 

contends that this Alibi Information was exculpatory, and as such, "the State owed a duty of 

disclosure to [him] pursuant to Brady v. Maryland,." Appx., 9, ~ 27. Petitioner attempts to use 

this alleged suppression to excuse his inabi lity to establish the essential elements of the claims he 

brings against the Town. Petitioner's arguments to this end are meritless, misguided, and expose 

that he is simply "fumbl[ing] around searching for a meritorious claim within the elastic 

boundaries ofa barebones complaint." See Scott Runyan Pontiac-Buick, Inc., 194 W. Va. at 775-

76,461 S.E.2d at 521-22. Petitioner's claims were properly dismissed by the Circuit Court. 

A. The Circuit Court correctly recognized that the Town was under no duty to 
disclose the Alibi Information to Petitioner. 

First, although Petitioner repeatedly argues that the Town's duty to disclose arose under 

Brady v. Mmyland, 373 U.S. 83 (1963), this is not a Brady case. Petitioner has not brought a § 

1983 action, and he is not challenging the validity of his conviction-his action is a tort claim for 

malicious prosecution and intentional infliction of emotional distress. Further, because 

Petitioner's case was dismissed without prejudice before trial, Brady could not even apply. As 

will be discussed in Section I1.B. below, even if the Alibi Information was disclosed late in 

Petitioner's procedure, this delay does not amount to a suppression of evidence. 

Second, even if Brady's duty to disclose applied to this case, that duty would have been on 

the Jefferson County Prosecuting Attorney, not the Town. On its face, the seminal holding of 

Brady only applies to the prosecution. See id. at 87 ("We now hold that the suppression by the 
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prosecution of evidence favorable to an accused upon request violates due process where the 

evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of 

the prosecution." (emphasis added)). In interpreting, and even expanding, Brady, this Court has 

never strayed from the fact that its disclosure requirements are to be followed by the prosecutor. 

Brady was initially adopted by this court "'in syllabus point 4 of State v. McArdle, 156 W. Va. 

409, 194 S.E.2d 174 (1973), where it was held that '[a} prosecution that withholds evidence on 

the demand of an accused, which, if made available would tend to exculpate him, violates due 

process of law.'" State v. Youngblood, 221 W. Va. 20, 28, 650 S.E.2d 119, 127 (2007) (quoting 

Syl. Pt. 4, McArdle, 156 W. Va. 409, 194 S.E.2d 174 (emphasis added)). This holding was 

subsequently modified "for the purpose of removing the requirement that material exculpatory 

evidence had to be requested," but the duty to disclose was never shifted from the prosecutor. 

Rather, in State v. Hatfield, 169 W. Va. 191,286 S.E.2d 402 (1982), this Court recognized that 

'" [a} prosecution that withholds evidence which if made available would tend to exculpate an 

accused by creating a reasonable doubt as to his guilt violates due process of law under Article III, 

Section 14 of the West Virginia Constitution.'" See id. (quoting Syl. Pt. 4, Hatfield, 169 W. Va. 

191,286 S.E.2d 402 (emphasis added)). This Court's limitation of disclosure requirements to the 

prosecutor is consistent with the West Virginia Rules of Criminal Procedure, which place such 

requirements on "the attorney for the state," not the investigating officer. See W. VA. R. CRIM. P. 

16. 

Petitioner did not name the Jefferson County Prosecuting Attorney in his Complaint, and 

therefore attempts to avoid these clear precedents by arguing that a new duty must be created to 

address the fact that here the relevant information here was held by the investigating officer, not 
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the prosecutor.2 This argument ignores this Court's established treatment of how Brady is applied 

when the relevant evidence is known by an investigator and not the prosecution. In Youngblood, 

this Court expressly held that in such a scenario, the duty to disclose is still on the prosecutor, and 

not on the investigator, as the prosecutor is imputed with the investigator's knowledge. See Syl. 

Pt. 1, Youngblood, 221 W. Va. 20, 650 S.E.2d 119 ("a police investigator's knowledge of evidence 

in a criminal case is imputed to the prosecutor, and therefore, a prosecutor's duty to disclose 

favorable or exculpatory evidence under due process clauses of the federal and state constitutions 

includes disclosure of evidence that is known only to a police investigator and not to the 

prosecutor"). Thus, Petitioner's proposal for a new duty requiring an investigator to communicate 

information that he finds to the criminal defendant against whom he is building a case is expressly 

contrary to well settled West Virginia law and should be denied. 

Recognizing the fatal flaw in his argument, Petitioner now argues, for the first time, that 

the Town's investigator officer failed to disclose the Alibi Information to the prosecutor. See 

Petitioner's Brief, 14,20. This assertion is blatantly contradicted by Petitioner's Complaint, which 

argues that the State was "informed of the existence of Plaintiff s alibi witness" [but] continued to 

prosecute Plaintiff without any probable cause to believe he has committed the crime." See Appx. 

9-1 0, ~ 28. While Petitioner is entitled to have his assertions accepted as true on a motion to 

dismiss, he is not entitled to change those assertions on appeal after his claim has been dismissed; 

his assertion that the Town's officer never provided the Alibi Information to the prosecution should 

be ignored by this Court. Nonetheless, even if Petitioner had properly pled this allegation, it would 

still fail. 

2 As will be discussed below, Petitioner offers contradictory pleadings to this effect. 
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In support of his argument, Petitioner relies on the Fourth Circuit case of Owens v. 

Baltimore City State's Attorneys Office, 767 F.3d 379 (4th Cir. 2014), which recognized that "a 

police officer violates a criminal defendant's constitutional rights by withholding evidence from 

prosecutors." Jd. at 396. However, that case also held that in order to prevail on a claim that his 

rights were violated, a petitioner must allege and prove "(1) the evidence at issue was favorable to 

him; (2) the Officers suppressed the evidence in bad faith; and (3) prejudice ensued." Jd. at 396-

97. Under this test, "[p]rejudice ensues if 'there is a reasonable probability' that the jury would 

have reached a different result had the evidence been properly disclosed." Jd. quoting United 

States v. Bagley, 473 U.S. 667 (1985)). Because this case was not even submitted to a jury, 

Petitioner cannot possibly meet this test. 3 Petitioner's attempts to bootstrap a Brady violation to 

his tort claims fail and were properly dismissed by the Circuit Court. 

Petitioner next argues that he was owed a duty to have the Alibi Infonnation presented to 

the grand jury and that the Tov,'l1'S impennissible suppression of that infonnation robbed him of 

that duty. This argument is meritless. This COUli has recognized that "[t]he traditional function 

of a grand jury is to determine whether there is sufficient probable cause to require a defendant to 

stand trial, rather than to engage in an analysis of the truth of the charges." State v. A1esser, 223 

w. Va. 197,205,672 S.E.2d 333,341 (2008). The United States Supreme Court has specifically 

ruled that a prosecutor does not have a duty to present exculpatory evidence to the grand jury, as 

such a requirement "would alter the grand jury' s historical role, transfonning it from an accusatory 

to an adjudicatory body." See United States v. Williams, 504 U.S. 36, 51 (1992). The Alibi 

Information was not required to be presented to the grand jury, and the fact that it was not presented 

3 This recognition is consistent with the fact that a Brady violation can only occur if a case goes to trial. 
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does prove an impermissible suppression of evidence. The Town owed Petitioner no duty to 

disclose the Alibi Infonnation. 

B. Even if the Town had owed the Petitioner a duty to disclose the Alibi 
Information, its failure to do so did not constitute evidence suppression. 

While the Town was clearly under no duty or responsibility to disclose the Alibi 

Information to Petitioner, under West Virginia law, even if it did have such a duty, the Town's 

treatment of that information did not constitute to evidence suppression. This Court has expressly 

ruled that evidence is only considered suppressed '''when the existence of the evidence was known, 

or reasonably should have been known, to the government, the evidence was not otherwise 

available to the defendant through the exercise of reasonable diligence, and the government either 

willfully or inadvertently withheld the evidence until it was too late for the defense to make use of 

it.'" See State v. Peterson, 239 W. Va. 21, 799 S.E.2d 98,106 (2017) (emphasis added) (citing 

Youngblood, 221 W. Va. at 31, n. 21, 650 S.E.2d at 130, n. 21). Here, there is no indication that 

the allegedly suppressed evidence, the Alibi Information, was not otherwise available Petitioner. 

Certainly, if Petitioner had evidence of an alibi, he would clearly be the best person to possess that 

information. Indeed, in his Brief, Petitioner acknowledges that his counsel "uncovered Ms. 

Olney's testimony through independent means." Because that evidence was clearly "available to 

the defendant through the exercise of reasonable diligence," the Town's failure to disclose it to 

Petitioner does not amount to suppression. 

Further, this Court has expressly ruled that "as long as a defendant 

possesses Brady evidence in time for its effective use, the government has not deprived the 

defendant of due process simply because it did not produce the evidence sooner. There is 

no Brady violation unless there is a reasonable probability that earlier disclosure of the evidence 

would have produced a different result at trial." State v. Boyd, 238 W. Va. 420, 796 S.E.2d 207, 
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227 (2017) (citing State v, Cooper, 217 W. Va. 613, 618, 619 S.E.2d 126, 131 (2005)). Under this 

rule, the Town's alleged suppression cannot be a Brady violation because 1) Plaintiff did not even 

go to trial and 2) since the Alibi Information was not the basis for the dismissal, the Town's delay 

in disclosing it did not delay Plaintiff's dismissal and release. It is clear that even if the Town was 

under a duty to disclose the Alibi Information to Petitioner, it did not suppress any evidence. 

III. The Circuit Court correctly found that even when accepted as true, Petitioner's 
assertions could not establish any of the four essential elements of his claim against 
the Town for malicious prosecution. 

In order to prevail on a claim of malicious prosecution, a plaintiff must show: "(1) that the 

prosecution was set on foot and conducted to its termination, resulting in plaintiffs discharge; (2) 

that it was caused or procured by defendant; (3) that it was without probable cause; and (4) that it 

was malicious." See Syl. Pt. 3, Norfolk S Ry. Co, v, Higginbotham, 228 W. Va. 522, 721 S.E.2d 

541 (2011) (citations omitted). It is also clear under West Virginia law that "[i]f [a] plaintiff fails 

to prove any of these, he cannot recover." Id The facts alleged by Petitioner in his Complaint, 

even when taken as true, fail to prove any of these four essential elements. As such, the Circuit 

Court properly dismissed Petitioner's claim for malicious prosecution. 

A: The Circuit Court correctly recognized that Petitioner cannot establish that 
his prosecution was terminated favorably. 

This first element-that the prosecution "was set on foot and conducted to its termination, 

resulting in plaintiffs discharge" requires that a plaintiff show that his prosecution "terminated 

favorably." See id. at 527, 546 (citing Syl, Pt, 1, Preiser v, MacQueen, 177 W. Va. 273, 352 S.E.2d 

22 (1985)). In his Complaint, Petitioner alleges that "[t]he prosecution terminated favorably for 

Plaintiff when the Jefferson County Office of the Prosecutor dismissed all charges in May of 

2016," Appx. 10, ~ 29. However, Petitioner fails to recognize that his charges were dismissed 
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without prejudice.4 See Appx., 59-60. Petitioner now argues that this Court should seize upon 

his appeal as a chance to clarify what constitutes favorable termination in West Virginia. This is 

unnecessary in this case, as the United States Supreme Court has made it blatantly clear that a 

dismissal without prejudice is not a favorable termination that could support a claim for malicious 

prosecution. See Heck v. Humphrey, 512 U.S. 477, 484-86 (1994). This is because a prosecutor 

could conceivably re-bring the charges against the defendant, creating a situation where the 

claimant could succeed "in the tort action after having been convicted in the underlying criminal 

prosecution." Jd. Such a scenario is "in contravention of a strong judicial policy against the 

creation oftwo conflicting resolutions arising out ofthe same or identical transaction." Jd. Relying 

on this clear direction, the Circuit Court properly found that the Petitioner could not establish that 

first element of his claim for malicious prosecution. 

Petitioner now argues that Heck should not apply here, as it involved a litigant "who was 

attempting to file a § 1983 action after being convicted ofthe crimes charged." Petitioner's attempt 

to distinguish Heck is groundless. The relevant holding of Heck here-its recognition that a 

dismissal without prejudice cannot support a claim for malicious prosecution because allowing 

otherwise could permit a defendant to be convicted after charges were re-brought while he was 

successful on his claim that his original prosecution was malicious-is true regardless of the 

factual or procedural history of the underlying case. And under that clear holding, Petitioner 

cannot establish the prosecution against him was "terminated favorably" because it was dismissed 

without prejudice and therefore could be re-filed by the Jefferson County Prosecuting Attorney. 

4 Although Petitioner omitted this fact from his Complaint, it was clear on the face of the Order Dismissing 
Indictment without Prejudice. See Appx., 59-60. The Circuit Court determined that such a fact was necessary to 
allow it to fully understand the Petitioner's claim, and therefore determined that said order was '''fairly incorporated 
within' the Plaintiffs Complaint" and could therefore be considered "without converting the Town's Motion to 
Dismiss into a Motion for Summary Judgment." See Appx., 96, ~ 17. 
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Petitioner next argues that the Fourth Circuit found in Owens, 767 F.3d 379, that "a nolle 

prosequi and corresponding dismissal amounts to favorable termination for the purposes of a 

malicious prosecution." This is not accurate, as the Fourth Circuit's opinion clearly held that "to 

satisfy this favorable-termination requirement, a plaintiff must show that the proceedings against 

him were favorably terminated 'in such manner that [they] cannot be revived. ", Id. at 390 (quoting 

Prosser & Keeton on Torts § 119 (5th ed.1984)). Thus, under Owens, because the Jefferson 

County Prosecuting Attorney expressly reserved the right to re-prosecute Petitioner, he cannot 

"satisfy this favorable-termination requirement." Petitioner's reliance on the holding of D'Amico 

v. Carr. Med. Care, Inc., 120 A.D.3d 956, 991 N.Y.S.2d 687 (2014) is similarly misplaced. There, 

the New York appellate court ruled that "[ a] dismissal without prejudice qualifies as a final 

favorable termination if the dismissal represents the formal abandonment of the proceedings by 

the prosecutor." Id. at 961--62, 693-94. Petitioner asserts that "the only relevant question, 

pursuant to D 'Amico, is whether, given the circumstances, a final abandonment of the proceedings 

has occurred." See Petitioner's Brief, 12. This is incorrect-the question is whether a formal 

abandonment has occurred. When it dismissed the charges against Petitioner without prejudice, 

the Jefferson County Prosecuting Attorney left the door open for the proceedings to be revisited at 

any time and has not therefore formally, or even informally, closed this door or abandoned the 

proceeding. Petitioner cannot establish that his prosecution was terminated in his favor under 

either test offered, and the Circuit Court therefore properly dismissed his claim against the Town. 

B. The Circuit Court correctly recognized that Petitioner cannot establish that 
the Town procured his prosecution. 

The second essential element of malicious prosecution requires that a plaintiff establish 

that his prosecution was "caused or procured by defendant." Here, as the Circuit Court properly 
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noted, the Town's role in Petitioner's arrest, investigation, and prosecution was limited. In his 

Complaint, Petitioner alleges that the Town's actions against him were as follows: 

• The Town's Police Department received a call from Lisa Olney regarding a 
story written about the Plaintiffs arrest in the local newspaper. Appx., 7, ~ 
13. 

• An officer of the Town's Police Department, along with an officer from 
Shepherd University, interviewed Ms. Olney regarding her alleged alibi for 
the Plaintiff but "took no notes" and "falsely stated to Ms. Olney that the 
newspaper got the time of the crime wrong" thereby invalidating her alibi. 
Appx., 7-8, ~~ 14-15. 

• An officer of the Town's Police Department, along with an officer from 
Shepherd University, "in complete violation of police departmental policy, 
failed to record in any way Ms. Olney's report of obviously exculpatory 
evidence." Appx., 8, ~ 16. 

Even when accepted as true, these allegations cannot establish procurement. In West 

Virginia, "procurement within the meaning of a malicious prosecution suit requires more than just 

the submission of a case to a prosecutor; it requires that a defendant assert control over the pursuit 

of the prosecution." Norfolk S. Ry. Co. v. Higginbotham, 228 W. Va. 522, 528, 721 S.E.2d 541, 

547 (2011). Here, the Town's sole role in Petitioner's prosecution was that it, along with 

representatives from another police department, interviewed a witness. This is not an assertion of 

"control over the pursuit of the prosecution." Rather, per Petitioner's allegations, the Town's sole 

role in this case was nothing more than "just the submission of a case to a prosecutor," a fact that 

Petitioner expressly acknowledges in his Complaint by stating that "[t]he State, after being 

informed of the existence of Plaintiffs [ sic] alibi witness, continued to prosecute Plaintiff without 

any probable cause to believe he had committed the crime." See Appx., 9-1 0, ~ 28. Indeed, the 

State, through the Jefferson County Prosecuting Attorney, was the body that prosecuted this case, 

not the Town. See Truman v. Fid. & Cas. Co. of N. Y, 146 W. Va. 707, 123 S.E.2d 59 (1961) 

(finding that when the defendant only "investigated suspected insurance fraud by the plaintiff' and 

"submitted the evidence it collected to the prosecutor ... there is nothing to indicate that any steps 
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toward prosecution whatsoever were actually taken by the defendant's agents or employees after 

the evidence in their hands was left with the prosecuting attorney"). Thus, the Circuit Court 

properly recognized that the Petitioner could not establish the second element of his claim for 

malicious prosecution. 

Petitioner now attempts to save his claim by alleging that the Town's suppression of the 

Alibi Information amounted to procurement. He argues that the Town, through its officers, "had 

an ongoing duty to disclose the clearly exculpatory statements to the prosecution" and that because 

they failed to do so, the prosecutors "had no way of knowing that Mr. Goodwin had an airtight 

alibi for the crime, and thus were tricked, by their own officers, into believing that he was still the 

likely culprit." See Petitioner's Brief, 14. This argument drastically overstates the actions of the 

Town's officers and ignores several blatant facts. First, as is discussed in Section II.A., above, 

Petitioner now alleges/or the first time that the Town failed to disclose the Alibi Information to 

the Prosecution, and this allegation must be ignored, as it is Clearly contradicted by Petitioner's 

prior assertion that the State was "informed of the existence of Plaintiffs [sic] alibi witness [but] 

continued to prosecute Plaintiff." Compare Petitioner's Brief, 14, 20 with Appx., 9-10, ~ 28. 

Second, the Jefferson County Prosecuting Attorney did not dismiss the charges against Petitioner 

because of the Alibi Information. As is stated in the dismissal order, it dismissed the charges 

because no DNA results were available and because the victim agreed to the dismissal. See Appx., 

59-60. 

In a final attempt to establish procurement, Petitioner cites to an out of state decision that 

quotes a section of the Restatement of Torts that West Virginia has not adopted. See Browning

Ferris Indus., Inc. v. Lieck, 881 S.W.2d 288, 293 (Tex. 1994)(citing RESTATEMENT (SECOND) 

OF TORTS § 653) (finding that procurement may exist when "a person provides information which 
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he knows is false to another to cause a criminal prosecution"). This holding is not helpful to 

Petitioner here. The only false information that Petitioner alleges the Town gave came in the form 

of misinformation provided to Ms. Olney during her interview. However, because the choice to 

instigate, continue, or end Petitioner's prosecution was solely that of the Jefferson County 

Prosecuting Attorney, the fact that Ms. Olney was given incorrect information cannot be said to 

have affected the prosecutor's decisions of whether to prosecute Petitioner. Further, Petitioner has 

already acknowledged that the prosecutor was informed of the Alibi Information but chose to 

prosecute anyway, so the officer's alleged suppression cannot be said to have controlled the 

prosecutor's decision. The Town's alleged suppression did not cause Petitioner's prosecution, and 

the Town cannot therefore be found to have procured that prosecution. The Circuit Court correctly 

recognized that Petitioner could not establish this essential element of his claim. 

C. The Circuit Court correctly recognized that Petitioner cannot establish that 
his prosecution was without probable cause. 

The third element of malicious prosecution requires proof that the prosecution was 

"without probable cause." '''Probable cause for instituting a prosecution is such a state of facts 

and circumstances known to the prosecutor personally or by information from others as would in 

the judgment of the court lead a man of ordinary caution, acting conscientiously, in the light of 

such facts and circumstances, to believe that the person charged is guilty. '" Morton v. Chesapeake 

& Ohio Ry. Co., 184 W. Va. 64, 67, 399 S.E.2d 464,467 (1990) (quoting Syl. Pt. 5, Truman, 146 

W. Va. 707, 123 S.E.2d 59). As the Circuit Court properly noted, Petitioner cannot prove this 

essential element because his prosecution was supported by three independent findings of probable 

cause regarding the allegations against Petitioner. 5 First, Petitioner was arrested pursuant to a 

5 Although Petitioner did not include in his Complaint that he was arrested pursuant to a warrant; was held 
over following a preliminary hearing; and was indicted by a grand jury, the Circuit Court took judicial notice of these 
facts pursuant to Rule 201 of the West Virginia Rules of Evidence. 
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warrant, and that warrant could not have been issued without the issuing magistrate making a 

determination ,that there was sufficient probable cause to believe that Petitioner had committed the 

charged offense and should be arrested for the same. See W. VA. R. CRIM. P. 4(a). Second, per 

the West Virginia Rules of Criminal Procedure, a preliminary hearing was held in Petitioner's 

case, where a magistrate again found that there was probable cause to support the charges against 

Petitioner and to continue to prosecute him for the same. See W. VA. R. CRIM. P. 5(a). Third, a 

grand jury found that there was probable cause to believe that Petitioner had committed two counts 

of First Degree Sexual Abuse and one count of Assault During the Commission of a Felony, and 

therefore returned an indictment against him. Thus, Petitioner's prosecution was not only 

supported by probable cause; it was based on three independent findings of it. 

Nevertheless, Petitioner argues in his Complaint that the Alibi Information shows that there 

was no probable cause that Petitioner had committed the crime for which he was charged. This 

argument overstates the factual and legal weight given to a proposed alibi witness in West Virginia. 

An alibi is a piece of evidence to be considered in determining if probable cause exists, not a 

mandate of innocence. See State v. Withrow, 142 W. Va. 522, 96 S.E.2d 913 (1957) (recognizing 

that when a defendant presents on a defense of alibi, the question of whether he was present at 

commission of the crime was for the jury). Indeed, the mere presence of an alibi witness does not 

conclusively prove that a defendant did not commit a crime, and as such, the mere statement of a 

potential alibi witness, when viewed together "in the light of such facts and circumstances" known, 

will not conclusively lead "a man of ordinary caution, acting conscientiously," to believe that the 

person charged is not guilty. See Morton, 184 W. Va. at 67,399 S.E.2d at 467. Thus, contrary to 

Petitioner's assertions, the potential alibi witness did not, as a matter of law, automatically shatter 

three independent findings of probable cause. The Circuit Court therefore correctly recognized 
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that Petitioner cannot establish the third element of his claim against the Town for malicious 

prosecution. 

Petitioner again attempts to revitalize this claim by asserting that the Town's suppression 

of the Alibi Information destroyed the findings of probable cause. This is simply incorrect. To 

support his argument, Petitioner cites Jarvis v. W Virginia State Police, 227 W. Va. 472,480, 711 

S.E.2d 542, 550 (2010), for the proposition that a plaintiff may rebut a grand jury's finding of 

probable cause by "by showing that the indictment was procured by fraud, perjury, or falsified 

evidence." Petitioner's reliance on Jarvis is misplaced. First, Petitioner does not allege, and 

indeed there is no evidence showing, that his indictment was procured by fraud, perjury, or falsified 

evidence. Instead, he simply argues that "[t]he willful suppression of evidence and intentional 

deception of an alibi witness ... constitutes just the sort of police misconduct referenced in these 

cases." See Appx., 71. Second, as is discussed in Section II.A., above, it is clear that the State 

was not required to present the Alibi Information to the grand jury. Thus, because the State was 

under no duty to share the Alibi Information with the grand jury, it cannot possibly be said that the 

Town's prior failure to disclose that evidence caused Petitioner to be indicted by the grand jury. 

Thus, Petitioner's attacks on the grand jury's finding of probable cause fail, and that finding stands. 

Moreover, the two other, and independent, findings of probable cause in this case also stand despite 

the Town's alleged suppression, as the warrant for Petitioner's arrest was obtained and his 

preliminary hearing was conducted before Ms. Olney made the Alibi Information to the Town's 

officers and thus before the Town allegedly acted improperly. Thus, none of the three findings of 

probable cause is rebutted by the Town's alleged suppression of evidence, and Petitioner cannot 

therefore establish the third element of his claim for malicious prosecution. 
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D. The Circuit Court correctly recognized that Petitioner cannot establish that 
he was prosecuted with malice. 

Finally, the Circuit Court correctly held that because there was probable cause to prosecute 

Petitioner for the charged offense, he could not establish the last essential element of malicious 

prosecution-that his case was prosecuted with malice. In West Virginia, "[t]he term malicious 

is defined as 'substantially certain to cause injury' and 'without just cause or excuse' [and] implies 

an improper or evil intent or motive or the intent to do harm." See Clark v. Druckman, 218 W. Va. 

427, 434, 624 S.E.2d 864, 871 (2005) (quoting BLACK'S LAW DICTIONARY 977 (8th Ed.2004)). 

As is discussed above, as Petitioner's case proceeded, safeguards implemented by the West 

Virginia Rules of Criminal Procedure ensured that three separate findings of probable cause were 

made. Thus, it is clear that Petitioner's prosecution was fueled by just cause, and, his prosecution 

was therefore, as a matter of law, not malicious. See Bailey v. Gollehon, 76 W. Va. 322, 85 S.E. 

556 (1915) ("If there was probable cause, the existence of express malice is immaterial."); see also 

Thomas v. Beckley Music & Elec. Co., 146 W. Va. 764, 773-74, 123 S.E.2d 73, 79 (1961) ("If, in 

an action for malicious prosecution, sufficient facts to constitute probable cause for institution of 

the criminal proceedings are clearly established ... it is the province of the court to deny right of 

recovery .... "). Petitioner cannot prove any set of facts to the contrary and cannot therefore 

establish any of the four essential elements of malicious prosecution. 

Petitioner argues that because the Town's suppression of the Alibi Information rebuts the 

findings of probable cause against him, the Circuit Court's rationale for finding that he could not 

meet the malice element of his claim dissolves. However, as is discussed above, Petitioner's 

attempts to rebut each finding of probable cause fails, and as such, he cannot show that he was 

prosecuted with malice. Petitioner is unable to establish the final element of his claim. 
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IV. The Circuit Court correctly found that even when accepted as true, Petitioner's 
assertions could not establish all of the essential elements of his claim against the 
Town for intentional infliction of emotional distress. 

The Circuit Court also dismissed Petitioner's claim against the Town for intentional 

infliction of emotional distress. In support of this claim, Petitioner argued that the Town "falsely 

charged [him] with the crime of sexual assault," "wrongly imprisoned [him] for a crime that [it] 

knew [he] did not commit," and "suppress[ ed] clearly exculpatory alibi evidence that would have 

exonerated [him]. Appx., 1 0, ~ 32. In order to establish a claim for intentional infliction of 

emotional distress, unaccompanied by physical injury, a plaintiff must show 1) the nonmoving 

party's conduct was intentional or reckless; 2) the conduct was outrageous and intolerable in that 

it offends against the generally accepted standards of decency and morality; 3) a causal connection 

between the conduct and the emotional distress allegedly suffered by the moving party; and 4) 

severe emotional distress. See Courtney v. Courtney, 186 W. Va. 597,413 S.E.2d 418 (1991). 

Petitioner's claim against the Town is misplaced, as based upon the allegations of the 

Complaint, at least two of these three allegedly "outrageous" actions were not committed by the 

Town. As mentioned above, the Town's role in the prosecution of Petitioner was extremely 

limited-an officer of the Town's Police Department accompanied an officer from Shepherd 

University to interview a witness who was offering an alibi for Petitioner. It did not, arrest, charge, 

or imprison Petitioner and cannot therefore be liable for falsely charging or arresting him. As 

such, Petitioner's claim for intentional infliction of emotional distress against the Town arises 

solely out of its allegation that the Town "suppress[ ed] clearly exculpatory alibi evidence that 

would have exonerated [him]." Appx., 10, ~ 32. Assuming that this is true, as the Circuit Court 

did, this action was neither "outrageous" nor the cause of the distress that Petitioner argues he 

endured. The Circuit Court therefore properly dismissed Petitioner's claim for intentional 

infliction of emotional distress. 
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A. The Circuit Court correctly recognized that Petitioner cannot establish that 
the Town's allegedly wrongful acts were outrageous. 

In order for an action to be considered "outrageous," it must be "atrocious, intolerable, and 

so extreme and outrageous as to exceed the bounds of decency. The defendant's conduct 'must be 

more than umeasonable, unkind or unfair; it must truly offend community notions of acceptable 

conduct.'" Travis v, Alcon Labs., Inc., 202 W. Va. 369,375,504 S.E.2d 419, 425 (1998) (citations 

omitted). The Circuit Court found that the Town's officer's failure to disclose the Alibi 

Information was not outrageous and intolerable because "an investigating police officer does not 

have a duty or responsibility to provide a criminal defendant with facts or details that he discovers 

in the course of his investigation. Rather, if any duty to disclose such information exists, it is 

placed upon the acting prosecuting attorney." Appx., 98-99, ~ 26. 

As is more fully discussed in Section II.A., above, the Town was clearly under no 

obligation to disclose the Alibi Information to Petitioner. Rather, if any such duty existed, it fell 

instead upon to the Jefferson County Prosecuting Attorney. Thus, if the Town did not act 

improperly in not disclosing the information, its actions certainly cannot be considered "so extreme 

and outrageous as to exceed the bounds of decency." The Court correctly recognized that 

Petitioner cannot therefore establish his claim of intentional infliction of emotional distress against 

the Town. 

B. The Circuit Court correctly recognized that Petitioner cannot establish that 
the Town's allegedly wrongful acts caused the injuries he suffered. 

The Circuit Court further held that no casual connection existed between the Town's 

alleged suppression of the Alibi Information and the injury Petitioner allegedly suffered, finding 

that Petitioner's continued imprisonment would not have suddenly ended "if only the Town had 

provided him with the Alibi Information," as the decision to prosecute was within the sole 
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discretion of the Jefferson County Prosecuting Attorney, not the Town or Petitioner. See Appx., 

99, ~ 27. The Circuit Court's ruling was correct. 

As stated by Petitioner and recognized by the Circuit Court, the distress and harm that 

Petitioner alleges to have endured resulted from his incarceration pending his trial for sexual 

assault. But even if the Town had disclosed the contents of its conversation with Ms. Olney to 

Petitioner or his counsel, he would have remained incarcerated. The decision to prosecute (or 

dismiss) the charges against Petitioner was within the sole discretion of the Jefferson County 

Prosecuting Attorney and was fully out of the hands of Petitioner, his counsel, or the Town. As 

Petitioner acknowledged in his Response to the Town's Motion to Dismiss, the existence of an 

alibi witness does not conclusively prove that he was innocent. See Appx. 72. Rather, an alibi is 

one factor that a prosecutor must weigh in determining whether to pursue a case. Alibi witnesses 

can be mistaken or unreliable; their presence does not guarantee, let alone require, dismissal. That 

is why our Supreme Court has specifically found that a defendant's presentation of an alibi defense 

raises a question for the jury; it does not demand an acquittal. See State v. Withrow, 142 W. Va. 

522, 96 S.E.2d 913 (1957). Thus, it does not follow that just because Petitioner knew about the 

Alibi Information, he would have been suddenly acquitted and released from prison. Indeed, it 

was not the Alibi Information that led the prosecutor to dismiss the charges against Petitioner; it 

was because no DNA results were available and because the victim agreed to a dismissal. See 

Appx. 59---60. 

Nonetheless, Petitioner now argues, for the first time, that "[a]lthough the state claimed 

other reasons for the nolle prosequi, it was clear from defense counsel's interactions with the 

assistant prosecutor assigned to the case that the alibi fundamentally changes the balance of 

evidence in the case." See Petitioner's Brief, 20. This fact is raised at the end of Petitioner's brief 
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and is not pled in his Complaint. As such, it should be disregarded by the Court. Further, it should 

be dismissed because it is clearly contradicted by, and is a clear misrepresentation of the Court's 

Order Dismissing the Case against Petitioner. See Appx. 59-60. 

The Circuit Court correctly recognized that there is a causal link missing between the 

wrongful act that Plaintiff alleges the Town committed, the suppression of an alibi witness, and 

the alleged injury he suffered, the prolonging of his prosecution and incarceration. This missing 

link shows that Plaintiff cannot establish his claim of intentional infliction of emotional distress, 

and Petitioner's sudden and unverified or unsubstantiated claims as to "real reason" behind the 

State's dismissal of his claim cannot close this link. Petitioner's claim for intentional infliction of 

emotional distress was properly dismissed. 

V. The Circuit Court correctly found that the Town is protected from both of 
Petitioner's claims under the doctrine of qualified immunity. 

The Circuit Court determined that even if Petitioner's allegations against the Town were 

true, and even if they could support the claims he raises, those claims would still fail against the 

Town, as they are barred as a matter of law by the Town's qualified immunity.6 "Under the 

doctrine of qualified immunity, the discretionary actions of government agencies, officials, and 

employees performed in an official capacity are shielded from civil liability so long as the actions 

do not violate a clearly established law or constitutional duty." West Virginia State Police v. 

Hughes, 238 W. Va. 406, 796 S.E.2d 193, 198 (2017). 

6 Although Petitioner raises as his sixth Assignment of Error that "[t]he Circuit Court erred when it held that 
Qualified Immunity protects the City of Shepherdstown because city of Shepherdstown did not have a constitutional 
duty or legal responsibility to report its investigatory findings," he does not devote any of his brief to developing this 
argument. As such, the Town can only assume that Petitioner intends to rest his argument on his other assertions that 
the Town did in fact have a duty or responsibility to disclose the information. To that end, the Town responds to this 
argument by relying on its arguments that it was under no such duty. 
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All of Petitioner's allegations and claims against the Town arise from one allegedly 

wrongful act-the suppression of the Alibi Information. See Appx., 7-8, ~~ 13-17. It is 

undisputable that the Town's officer visited with and interviewed Ms. Olney in his official capacity 

as an officer of the Town. However, and as is discussed more fully in Section II.A., above, as an 

investigating officer, the Town's officer was not legally required, and had no constitutional duty, 

to disclose the contents of his meeting with Ms. Olney. Rather, if a duty existed to provide 

Petitioner with information about the Alibi Information, that duty was on the Jefferson County 

Prosecuting Attorney. Because the Town neither owed a duty, nor was legally required, to disclose 

information to Petitioner, the officer's actions were not wrongful and are protected by the doctrine 

of qualified immunity. Moreover, as is discussed more fully in Section II.B., above, the Town's 

conduct, through its officers, did not constitute the suppression of evidence. The Circuit Court 

correctly found that the Town is protected from Petitioner's claims. 

CONCLUSION 

The Circuit Court of Jefferson County dismissed Petitioner's claims against the Town 

because he could not, under any factual scenario consistent with his pleadings, establish the 

essential elements of either. On appeal, Petitioner presents to this Court alternative arguments to 

support his claims and attempt to meet those essential elements. However, each ofthese arguments 

requires that Petitioner establish that the Town suppressed exculpatory evidence, and he 

continually fails to, and as a matter of law cannot, do so. This is because 1) the Town owed 

Petitioner no duty to disclose the allegedly suppressed evidence, the Alibi Information of Ms. Lisa 

Olney; 2) the Town, even if it did owe a duty to disclose exculpatory evidence, cannot be said to 

have suppressed the Alibi Information here; and 3) the Town's alleged suppression of the Alibi 

Information did not cause the injuries that Petitioner allegedly suffered-he would have endured 

those injuries regardless of whether the Town disclosed the information or not. Because the Town 
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did not actually suppress evidence, Petitioner's attempts to offer new support for his claims fails. 

He is still unable to meet all of the essential elements of the claims he brings. Similarly, because 

the Town did not suppress evidence, Petitioner's argument that the Town should be stripped of its 

qualified immunity is meritless. The Circuit Court's dismissal of Petitioner's claims should be 

upheld. 

Even if Petitioner is able to convince this Court that a scenario exists where he could 

conceivably establish some of the essential elements of his claims, it is clear that as a matter of 

law, he cannot meet them all. Most notably, he cannot establish the element of malicious 

prosecution requiring that his prosecution be without probable cause, as the allegedly wrongful 

acts of the Town occurred after two of the three independent findings of probable cause were 

made. Similarly, he cannot establish the element of intentional infliction of emotional distress 

requiring that the Town's actions be outrageous because the Town had probable cause to prosecute 

him and because it did not have a duty to disclose the allegedly suppressed Alibi Information. As 

such, to the extent that this Court determines that the Circuit Court of Jefferson County erred in 

finding that the Petitioner could not meet any of the essential elements of his claims, those findings 

would be considered harmless error-because Petitioner cannot, under any conceivable factual 

scenario, meet all of the essential elements of his claims, the dismissal of his claims should be 

upheld. 
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