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I 

I 
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

I 

Docket No. 17-0907 

JEREMIAH GOODWIN 
Plain tiff Below, Petitioner 

vs. 

CITY OF SHEPHERDSTOWN/ 
SHEPHESTOWN POLICE DEPARTMENT, 

Defendant Below, Respondents. 

BRIEF FOR APPEAL 

III. Assignments of Error 

1. The Circuit Court Erred when it held that the Plaintiff cannot meet the "favorable 

termination," standard required for Prosecutorial Misconduct claims because of the 

Court's dismissal "without prejudice" on the underlying criminal case. 

2. The Circuit Court erred when it found that Plaintiff cannot establish that the prosecution 

was without probable cause. 

3. The Circuit Court Erred when it found that prior findings of probable cause - which 

were made based on police misconduct in the form of suppression of exculpatory 

evidence - made it so that Plaintiffs could not establish the "malice," requirement for a 

finding of malicious prosecution. 

4. The Circuit Court erred when it found that Plaintiff cannot establish that the prosecution 

was "caused or procured," by City of Shepherdstown. 
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I 
5. The Circuit Court Erred when it held that the suppression of the alibi statements was not 

I 

"outrageous and intolerable," conduct because an investigating police officer does not 

have a duty or responsibility to provide a criminal defendant with facts or details that he 

discovers in the course of his investigation. 

6. The Circuit Court Erred when it held that Qualified Immunity protects the City of 

Shepherdstown because city of Shepherdstown did not have a constitutional duty or 

legal responsibility to report its investigatory findings. 

7. The Circuit Court Erred when it found that there was no "causal connection" between 

City of Shepherdstown and the Plaintiffs emotional distress. 

IV. Statement of the Case 

1. This case concerns the intentional misconduct and constitutional violations of the 

Shepherd University Police Department in intentionally suppressing an alibi witness who 

had no personal connection to Appellant whatsoever, and in intentionally falsifying 

witness testimony in order to strengthen the case against Appellant Jeremiah Goodwin, 

who was wholly innocent of the charges against him. 

2. On February 1,2015, Jeremiah Goodwin, a decorated U.S. Army combat veteran who 

served multiple tours in Iraq, was visiting a friend who resided in Shepherdstown, WV. 

They went out on Suberbowl Sunday, going to different bars, restaurants, and Super 

Bowl events. At a certain point in the evening, Mr. Goodwin stopped by Shaharazade's, a 

local Mediterranean restaurant and tea room, for their monthly poetry night. He stayed 

and listened to poetry readings from 7:30 p.m. until 8: 15 p.m., and then left. 
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3. During this same time period, between 7:40 and 7:55, a Shepherd University student 
I 

named C.P. was sexually assaulted by an unknown assailant outside of Shaw Hall on the 

Shepherd University Campus. 

4. A recording ofC.P.'s 911 call from the night of the incident described the assailant as 

"between 5' 8 to 5' 10," wearing a black "beanie" and a "black winter coat/jacket", and 

that "he might have had some scruff on his face," although she also stated that she "could 

not see his face." The 911 operator asked if she could tell whether the assailant was 

"white, black, or hispanic," and C.P. replied that "no," she could not. 

5. Mr. Goodwin is 6'3 - nowhere near the height described by the victim, and was not 

wearing a winter coat of any color or a "beanie" hat of any color. 

6. However, the police report filed after Mr. Goodwin's arrest falsely stated that C.P. 

described the assailant as wearing "a black shirt with a hood," and that he was "either 

Hispanic or white." The "black shirt with a hood" description was, suspiciously, an exact 

match to the clothing that Mr. Goodwin was wearing at the time of his arrest. Appellant 

alleges that police intentionally changed "winter coat/jacket" to "black shirt with a hood" 

after Mr. Goodwin's arrest. (Exhibit A). 

7. Mistakes on the part of the police on February 1, 2015, explain their need to justify the 

wrongful arrest and prosecution of Mr. Goodwin with false information per the post-

arrest report, prepared by Officer Winkle of the Shepherd University Police. Dispatch 

received two reports that night concerning the whereabouts of possible suspects. The first 

report clearly described Mr. Goodwin when he approached a girl he did not know on the 

streets of Shepherdstown and asked her for a date. She, having already received an alert 

about c.P.'s assault, called 911 to report Mr. Goodwin's actions. 
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8. The second report, however, described the true assailant, a male in a silver vehicle whose 

physical traits actually matched the description given by C.P. These two reports came in 

at about the same time and the officer (responding to the first call) assumed that the two 

calls were concerning the same person, in spite of the fact that the officer reported that he 

was searching for a male in blue jeans with a "black shirt/black hoodie of some sort, tall 

and in his mid-twenties." That same officer told dispatch to "clear both calls" because 

they were "gonna be one and the same," and completely ignored the second report. 

9. The next day, Shepherdstown and Shepherd University police jointly apprehended Mr. 

Goodwin, and took him to Shepherd University Campus for questioning. He was 

eventually released from questioning, only to later be arrested on charges of sexual 

assault. After apprehending Mr. Goodwin, they took his picture and, despite the fact that 

the victim clearly stated that she could not see the assailant's face, conducted an illegally 

suggestive photo identification in order to identify Mr. Goodwin as the assailant. 

10. The day after Mr. Goodwin's arrest, Lisa Olney, the owner ofShaharazade's Restaurant 

and Tea Room, read an article in the local paper about the arrest, which listed the time 

that the offense was committed. Remembering Mr. Goodwin from Super Bowl Sunday, 

she called the Shepherdstown Police Department and asked them if she could speak to 

someone about the story written in the paper. Two officers showed up at her restaurant, 

one wearing a Shepherdstown Police uniform and the other wearing a Shepherd 

University Police uniform. She told them that the person named and pictured in the paper, 

Mr. Goodwin, was in her restaurant at the time of the crime, and so could not possibly 

have been the culprit. 
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11. The police officers chose at that moment to lie to Ms. Olney, telling her that the paper 

had printed the time of the crime incorrectly. In fact, that paper had not printed the time 

incorrectly, and the police report makes clear that the crime was committed at exactly the 

time the article suggested. After the police left Shaharazade's, no report of any sort was 

filed by either Shepherd University or the Shepherdstown Police Department. 

12. At no point was Appellant ever informed by any state actor of the existence of 

Appellant's Alibi. It wasn't until undersigned counsel was appointed to the case - over a 

year after the initial arrest - and conducted his investigation that the existence of 

Appellant's alibi witness was discovered by undersigned counsel. 

13. From the moment ofMr. Goodwin's arrest it was clear that he could not possibly have 

been the assailant. However, instead of accepting their error in arresting the wrong 

individual, law enforcement and the Jefferson County Office of the Prosecutor spent an 

entire year attempting to force a prosecution upon Mr. Goodwin. The case was so dismal 

that the Grand Jury failed to return an indictment against him through multiple terms of 

court, and Mr. Goodwin was not indicted until almost a full year after arrest had been 

made. Thus, Mr. Goodwin was forced to spend over one year living under the dark cloud 

of a sexual assault charge, of which he was wholly innocent, before the State, upon 

finally realizing that no plea deal would be accepted, voluntarily dismissed the charges on 

the pretext of lost evidence. 

14. The dismissal occurred in May of2016, and no further charges have brought against Mr. 

Goodwin in relation to these allegations since that time. There is nothing which suggests 

that the State ever intends to re-charge Appellant on these allegations. 
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15. On September, 8,2017, claims against City of Shepherdstown werp erroneously 

dismissed by the Jefferson County Circuit Court, causing the instant appeal to be filed. 

a. In Dismissing the case, the Circuit Court held that Appellant failed to meet any of 

the elements necessary for a malicious prosecution. Specifically, the Court made 

the following findings of fact and conclusions of law as to each of the four 

elements. 

b. The Circuit Court held, at point 20, that because of the dismissal without 

prejudice, "The matter was not, therefore "terminated favorably to Appellant," 

and the Appellant cannot, under the allegations or "any set of facts that could be 

proved consistent with those allegations" establish the first element of Malicious 

Prosecution. " 

c. The Circuit Court further held, at point 21, that because the City of 

Shepherdstown's involvement was limited to its joint interview of the Witness 

Olney, Appellant cannot establish that the prosecution was "caused or procured" 

by the Town. 

d. At point 22, the Court held that Appellant could not establish the "without 

probable cause," prong of a malicious prosecution claim because three findings of 

probable cause were made in the case. 

e. Similarly, at point 23, the Circuit Court held that because three separate findings 

of probable cause were found, the Appellant cannot prove malice. 

16. The Circuit Court further held, at point 26, that Appellants claims for intentional 

infliction of emotional distress failed because the City's actions were not "outrageous and 

intolerable,' As an investigating police officer does not have a duty or responsibility to 
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provide a criminal defendant with facts or details that he discovers in the course of his 
I 

investigation. Rather, if any duty to disclose such information exists, it is placed upon the 

acting prosecuting attorney. 

17. The Court further held, at point 27, that Appellant cannot establish a '''causal connection 

between' the Town's alleged suppression of the statements of Ms. Olney and 'the 

emotional distress allegedly suffered by the Appellant." 

18. The Court further held, at point 29, that the City "did not have a constitutional duty or 

legal responsibility to provide the Appellant with the details of its officer's interview of 

Ms. Olney. As such, the doctrine of qualified immunity protects the Town from the 

Appellants claims that a police officer suppressed the alibi statement of Ms. Olney." 

v. Summary of Argument 

Regarding Appellants malicious prosecution claim, the Circuit Court erred when it found 

that Appellant's claim for malicious prosecution fails to meet the "favorable termination," 

standard because the facts unequivocally demonstrate that the prosecution terminated favorably 

for Appellant, as demonstrated by numerous Federal and out-of-state decisions. The Circuit 

Court further erred in finding that Appellant couldn't meet the procurement element of malicious 

prosecution because the police officers falsification of evidence in the form of material 

omissions, alibi suppression and witness tampering constitutes procurement under the law. The 

Circuit Court further erred when it found that Appellant could not establish the "without 

probable cause," element because all probable cause findings are rebutted by the police 

misconduct of the officers in the case. The Circuit Court further erred when it found that 

Appellant could not meet the malice requirement because police intentionally acted to suppress 
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exculpatory evidence, in violation of Appellants constitutional rights, in order to better ensure 

Appellants conviction. 

Regarding Appellant's intentional infliction of emotion distress claim, the Circuit Court 

erred when it found that suppression of an alibi witness was not "outrageous and intolerable" 

conduct because, contrary the Court's opinion, an investigating officer does have a constitutional 

duty to disclose material evidence, and the intentional failure to do so constitutes outrageous 

conduct. The Circuit Court further erred when it extended its argument that police owe no duty 

of disclosure to claim that they therefore had not committed an intentional act and thereby were 

protected by the doctrine of qualified immunity because, again, there is a constitutional duty, that 

all police officers are aware of, to report evidence to the prosecution, who then must turn it over 

to a defendant, particularly when said evidence is exculpatory. Finally, the Circuit Court further 

erred when it claimed that there was no causal connection between the City of Shepherdstown's 

conduct and the emotional distress because the City'S conduct kept the prosecution ofMr. 

Goodwin ongoing for an additional year, causing him to spend six months in jail and live under 

the threat of prosecution for the entire time frame. 

VI. Statement Regarding Oral Argument and Decision 

Appellant avers that Oral argument is necessary in this case. This case presents an issue 

oflaw which the West Virginia Supreme Court has not yet ruled on, and which the Court should 

elucidate a position for future malicious prosecution cases. Moreover, the Circuit Court did not 

hold even a single hearing in the matter before dismissing Appellants claims against the City, so 

there is no transcript from which the Court might draw insight into the parties factual allegations 
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and legal arguments. Further, the appeal is not frivolous and parties have 90t waived oral 

argument. 

Appellant avers that this matter should be set for a Rule 20 argument because it involves 

an issue of first impression in the state of West Virginia, to wit, what constitutes "favorable 

termination," for a malicious prosecution claim, and it involves issues of fundamental public 

importance, to wit, a citizens remedy for the intentional violation by state actors of his 

Constitutional rights. 

VII. Argument 

A. THE CIRCUIT COURT ERRED WHEN IT HELD THAT THE APPELLANT 

CANNOT MEET THE "FAVORABLE TERMINATION," STANDARD BECAUSE 

THE FACTS UNEQUIVOCALL Y DEMONSTRATE THAT THE PROSECUTION 

AGAINST THE APPELLANT HAS TERMINATED FAVORABLY. 

In its motion to dismiss, Defendant's claimed that the motion to dismiss could not 

constitute favorable termination because the State could have re-prosecuted Appellant again had 

it wished to. The Court ultimately upheld this reasoning, citing to the Heck decision as 

referenced above. 

While there exists no precedent in West Virginia as to what constitutes "favorable 

termination," for a malicious prosecution claim, the Fourth Circuit has held unequivocally that a 

nolle prosequi and corresponding dismissal amounts to favorable termination for the purposes of 

a malicious prosecution. 

In Owens v. BaIt. City State's Attorneys Office, 767 F.3d 379 (4th Cir., 2014), Appellant 

filed suit under 42 U.S.C. 1983, alleging that defendants violated his constitutional rights by 

intentionally withholding exculpatory evidence during his 1988 trial for rape and murder. The 
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district court dismissed the complaint on statute-of-limitations grounds, but the court concluded 

that Appellant filed suit within the applicable three year statute of limitations for a personal

injury action under Maryland law and his claims were timely; vacated in all other respects; and 

remanded for further proceedings. precedent unmistakably provided that, by 1988, a police 

officer violates clearly established constitutional law when he suppresses material exculpatory 

evidence in bad faith; 

In Owens, the district Court dismissed the case because Appellant had failed to file suit 

within three years after the Court vacated his criminal conviction and granted him a new trial. 

Appellant claimed that the statute of limitations did not begin to run until prosecutors filed a 

nolle prosequi, which resolved the proceedings against him. The 4th Circuit agreed, saying, "The 

operative limitations period began to run on the date a malicious prosecution claim became ripe 

at common law, i.e., the date on which the nolle prosequi was entered. It was only on this date 

that the proceedings against Owens were favorably terminated." !d., 767 F.3d at 39l. 

The Owens Court's language regarding nolle prosequi matches up exactly with the facts 

in this case. In the case at bar, the Circuit Court's Order of Dismissal came following the State's 

own motion for Nolle Prosequi, which functioned similarly to end the prosecution against the 

Defendant, while still technically allowing the state to re-raise charges should they so desire. 

The Circuit Court ruling invokes Heck v. Humphreys, 512 U.S. 477 (1994), but fails to 

properly consider the holding in Heck and its relevance to the case at bar. In Heck, the Petitioner 

was in the midst of appealing an Indiana criminal conviction at the time he filed a § 1983 claim 

seeking damages for malicious prosecution. The Court dismissed his suit on the basis that "In 

order to recover damages for allegedly unconstitutional conviction or imprisonment. .. a § 1983 

Appellant must prove that the conviction or sentence has been reversed on direct appeal, 
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expunged by executive order, declared invalid by a state tribunal. .. or callfd into question by a 

federal court's issuance of a writ of habeas corpus." Ibid. (Emphasis added). Thus, Heck 

involved an Appellant who was attempting to file a § 1983 action after being convicted of the 

crimes charged. The Court allowed for the possibility that an overturned conviction such as a 

writ of habeas corpus could constitute favorable termination for the Appellant, and it was on this 

basis that the Court invoked the requirement "that the tort of malicious prosecution, which 

provides the closest analogy to claims of the type considered here, requires the allegation and 

proof of termination of the prior criminal proceeding in favor of the accused." Ibid. Later, the 

Court again turned to the termination requirement, noting that "This requirement 'avoids parallel 

litigation over issues of probable cause and guilt ... and it precludes the possibility of the 

claimant succeeding in the tort action after having been convicted in the underlying criminal 

prosecution." Ibid. Thus, the rationale for the favorable termination requirement is to avoid 

allowing a convicted Defendant to then sue on the basis that the prosecution was malicious and 

without probable cause. In the case at bar, we are not dealing with a conviction at all. We are 

dealing with a case that was dismissed over 19 months ago and for which charges have never 

again been refilled. 

Ultimately, the Court's language in Heck speaks in favor of Appellants position, rather 

than against it, as Appellee and the Circuit Court contended. The Court in Heck expressly held 

that, "In order to recover damages for allegedly unconstitional conviction or imprisonment, or 

for other harm caused by actions whose unlawfulness would render a conviction or sentence 

invalid, a 1983 Appellant must prove that the conviction or sentence has been reversed on direct 

appeal, expunged by executive order, declared invalid by a state tribunal. .. or called into 

question by a federal court's issuance of a writ of habeas corpus." (Emphasis added). When a 
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conviction is reversed, or when a writ of habeas corpus is issued, such a writ functions to simply 

invalidate the previous conviction, rather than as an outright acquittal. The state, therefore, is 

entitled to retry the Defendant, should they so choose. So, neither one of those outcomes 

necessarily require that all charges be dismissed with prejudice. Thus, if a writ of habeas corpus 

can be called a favorable termination, then so must a voluntary dismissal by the State also be 

considered favorable termination. 

Additionally, other states have also delineated tests to determine whether a prosecution 

has "terminated favorably" for malicious prosecution purposes. In its motion to dismiss before 

the Circuit Court, Appellant cited aNew York case, D'Amico v. Carr. Med. Care, Inc., 991 

N.Y.S.2d 687, 693-94, for the proposition that "any disposition of the criminal action that does 

not terminate it, but permits it to be renewed, cannot serve as a foundation for a malicious 

prosecution action." However, Appellee cut off the holding prematurely. The very next sentence, 

omitted by the Defendant, reads, "A dismissal without prejudice qualifies as a final, favorable 

termination if the dismissal represents the formal abandonment of the proceedings by the 

prosecutor." Ibid. (emphasis added). So the only relevant question, pursuant to D 'amico, is 

whether, given the circumstances, a final abandonment of the proceedings has occurred. The 

criminal case can be said to have terminated favorably for the Appellant because the May 16, 

2016 dismissal did in fact represent the formal abandonment of the proceedings by the 

prosecutor. It has now been 17 months since charges against Mr. Goodwin were dismissed, and 

no further prosecution of any kind has been made against Mr. Goodwin. He has not been re

arrested, he has not been re-indicted, and there is no sign whatsoever that the State has any 

intention to resume prosecution in any way. In fact, the Order even states that, "based upon a 

conversation with the victim, the State moved to Dismiss the indictment without prejudice at this 
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time;" thus indicating that the victim had been consulted and had been made aware that the State 

intended to dismiss charges against Mr. Goodwin. Thus, every fact available suggests that the 

State intended this dismissal to represent a formal and final abandonment of the proceedings 

against Appellant by the prosecution. 

Finally, given the dearth of relevant West Virginia case precedent on this point, 

Appellant finds it incumbent to argue the practical and policy implications of the Circuit Court's 

theory ofliability. Under the Circuit Court's proposed reading of the law, the state would have 

the unlimited ability to engage in malicious prosecutions and misconduct so long as, at the 

moment of truth, they withdraw the prosecution before a jury acquittal or a dismissal with 

prejudice from the court. The Defendant is not entitled to force the State to continue a 

prosecution all the way to acquittal, and so any prosecutor who finds out that the evidence was 

falsified by an officer, or who otherwise realizes that a malicious prosecution claim lay on the 

horizon, could, under such an erroneous legal interpretation, put such a suit off indefinitely by 

having the charges dismissed without prejudice. Such a system would be akin to allowing a civil 

defendant to avoid being sued for wrongdoing simply by ceasing the offending conduct. While 

such a termination may provide some relief to the ongoing pain and suffering incurred by a 

plaintiff/victim of malicious prosecution, it does nothing to ameliorate the harm that has already 

befallen the a plaintiff through the previous acts of wrongdoing. We must not put jurisdiction for 

civil liability in the hands of the tortfeasors, as The Circuit Court's reading of the law would do. 

Such a decision would work a manifest injustice in this case and any other which abides by such 

a ruling. 

B. THE CIRCUIT COURT ERRED WHEN IT CLAIMED THAT THERE WAS NO 
PROCUREMENT ON THE PART OF THE CITY BECAUSE THE POLICE 
MISCONDUCT IN FALSIFYING COURT DOCUMENTS AND SUPPRESSING 
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EVIDENCE CONSTITUTES "PROCUREMENT," UNDER WEST VIRGINIA LAW 
AND WAS THE CAUSE OF THE CONTINUED PROSECUTION. 

By falsifying the victim's descriptive statements of her assailant so as to better match Mr. 

Goodwin's appearance, police, through their misconduct, set in motion a predictable chain of 

events, to wit, Appellant's prosecution. After speaking to Ms. Olney, officers of Shepherd 

University had an ongoing duty to disclose the clearly exculpatory statements to the prosecution, 

which would have almost certainly resulted in a dismissal of the case, as eventually happened. 

Without these statements, Prosecutor's had no way of knowing that Mr. Goodwin had an airtight 

alibi for the time of the crime, and thus they were tricked, by their own officers, into believing 

that he was still the likely culprit. Thus, by intentionally suppressing the alibi witness, 

Defendant's officers were acting to ensure the continued prosecution of their one and only arrest 

on a crime that shook the Shepherdstown community. Presumably, this was done to avoid 

embarrassment for apprehending the wrong suspect and thereby letting the true perpetrator go 

free. 

In Norfolk South Ry. Co. v. Higginbotham, 228 W.Va. 522, 721 S.E.2d 541 (2011), the 

West Virginia Supreme Court of Appeals evaluated the procurement prong of a malicious 

prosecution claim. In Norfolk, a railway employee was accused by his employer of stealing rail, 

and terminated his employment. However, an arbitration panel reinstated the employment, 

prompting the employer to submit the matter to the prosecutor's office. Before trial, the circuit 

Court granted employee's motion for judgment as a matter oflaw on the issue of whether the 

employer had procured his prosecution. A jury found in favor of employee, and his employer 

appealed the Court's ruling on procurement. 
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i 
In deciding the procurement issue, the West Virginia Supreme Co~rt of Appeals noted 

that, "the level of procurement necessary to prove procurement is not explicitly delineated in our 

case law," and that, "Our case law is admittedly limited regarding the explicit meaning and scope 

of procurement, particularly regarding the amount of control over a prosecution a defendant must 

have before it can be found to have procured that prosecution." !d. at 547-48. The Court then 

looked at the way the issue has been addressed in previous cases. One such case they reviewed, 

Truman v. Fidelity & Casualty of New York, 176 W.Va. 707 (1961), involved a police officer 

whose only role in the "procurement," of the prosecution was an investigation and the 

submission of the evidence to the prosecutor. The Truman Court stated, "there is nothing to 

indicate that any steps toward prosecution whatsoever were actually taken by the defendant's 

agents or employees after the evidence in their hands was left with the prosecuting attorney." !d. 

at 729. However, the Truman case represents a marked departure from the facts in the case at bar 

in that the officer in question not only falsified evidence to strengthen the case against Mr. 

Goodwin, but also actively suppressed clearly exculpatory evidence for literally years, which 

prolonged the incarceration and prosecution of Appellant far beyond what a reasonable 

prosecutor with access to the alibi information would have allowed. 

The Norfolk Southern Court also cited to a couple of out-of-jurisdiction's cases in order 

to further articulate the standard it was adopting. The Court referenced Browning Ferris 

Industries, Inc. v. Deck, 881 S.W.2d 288,292 (Tex 1994), for the proposition that "there is no 

procurement when 'the decision whether to prosecute is left to the discretion of another person, a 

law enforcement officer or the grand jury ... An exception ... occurs when a person provides 

information which he knows is false to another to cause a criminal prosecution. '" (Emphasis 

added). The Court then contrasted the Deck holding with another out of state case, Robbins v. 

15 



Fry, 72 Ohio App.3d 360,594 N.E.2d 700, 702 (1991), for the propositioq that there is no 

procurement where "an informer merely provides a statement of his belief of criminal activity 

and leaves the decision to prosecute entirely to the uncontrolled discretion of the prosecutor." 

Thus, the standard elucidated by the Norfolk Southern Court for our purposes is that when an 

officer simply turns his evidence over to the prosecution, that officer cannot be said to have 

procured any subsequent malicious prosecution. However, when the police have engaged in 

falsification or suppression of evidence, thereby making a case appear stronger than it is, then 

that officer or other informer will satisfy the procurement prong of malicious prosecution. 

Appellant avers that falsifying witness statements, lying to alibi witness to induce their silence, 

and failing to report clearly exculpatory evidence such that the prosecution has no idea of its 

existence are all acts of fraud by either commission and omission. As such, police actions in this 

case constitute procurement. 

C. THE CIRCUIT COURT ERRED WHEN IT HELD THAT APPELLANT FAILED TO 
MEET THE "WITHOUT PROBABLE CAUSE" REQUIREMENT BECAUSE ALL 
FINDINGS OF PROBABLE CAUSE MADE IN THE PROSECUTION AGAINST 
APPELLANT ARE REBUTTED BY THE MISCONDUCT OF CITY POLICE 
PERSONNEL. 

In claims for retaliatory or malicious prosecution, a grand jury indictment is prima facie 

probable cause, and an Appellant may rebut this evidence by showing that the indictment was 

procured by fraud, perjury, or falsified evidence. Jarvis v. W Va. State Police (W.Va. 2010). In 

deciding this matter, the Jarvis Court looked to a number of holdings from various federal 

circuits who had also ruled on the issue. In one such case, Rothstein v. Carriere, 373 F.3d 275, 

282-83 (2d Cir. 2004), the 2nd Circuit found that while a grand jury indictment creates a 

presumption of probable cause, that presumption may be rebutted if Appellant "establish[ es] that 

the indictment was produced by fraud, perjury, the suppression of evidence or other police 
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misconduct undertaken in bad faith." See also Riley v. City of Montgomepy. Alabama, 104 F.3d 

1247, 1254 (lIth Cir. 1997) ("[A]n indictment is prima facie evidence of probable cause which 

can be overcome by showing that it was induced by misconduct."); Rose v. Bartle, 871 F.2d 331, 

353 (3d Cir. 1989) (grand jury indictment "constitutes prima facie evidence of probable cause to 

prosecute, but... may be rebutted by evidence that the presentment was procured by fraud, 

perjury or other corrupt means"); Hand v. Gary, 838 F.2d 1420, 1426 (5th Cir. 1988) ("obtaining 

an indictment is not enough to insulate state actors from an action for malicious prosecution 

under § 1983" when "finding of probable cause remained tainted by the malicious actions of the 

government officials"). 

Appellant asserts that it was precisely acts of police misconduct, to wit, falsifying 

evidence, lying to potential witnesses, and suppression of evidence undertaken in bad faith as in 

Rothstein and incorporated by reference in Jarvis, which fulfills both the procurement and 

probable cause prong of a malicious prosecution. Such allegations obviously have the potential 

to negate any probable cause found in this case, making the probable cause issue a question of 

fact for the jury, rather than a question of law for the Court. 

D. THE CIRCUIT COURT ERRED WHEN THEY FOUND THAT APPELLANTS 
COULD NOT PROVE MALICE BECAUSE A PROBABLE CAUSE FINDING DOES 
NOT SERVE TO INOCULATE APPELLEES AGAINST THE MALICIOUS 
ELEMENT OF A MALICIOUS PROSECUTION CLAIM WHEN ALL SUCH 
PROBABLE CAUSE FINDINGS RESULTED FROM POLICE MISCONDUCT. 

Circuit Court, in its Order of Dismissal, again noted the importance of the previous probable 

cause findings, this time to suggest that such probable cause findings proved the absence of 

malice. Blacks Law Dictionary (9th ed. 2009) defines malice as "the intent, without justification 

or excuse, to commit a wrongful act." While ordinarily a probable cause finding would serve to 

evidence a lack of intent to commit a wrongful act, in this case, as stated above, such probable 
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cause findings are rebutted by the police misconduct perpetrated by the Ci~. Appellant relies on 

previously cited case law, supra, for the proposition that any findings of probable cause may be 

rebutted by allegations of police misconduct which, if true, would remove the presumption of 

probable cause derived from any indictment. This is exactly the situation before this Court, and 

the jury must be permitted to determine whether there was police misconduct involved in the 

prosecution of Appellant such that the findings of probable cause are rebutted. 

E. THE CIRCUIT COURT ERRED WHEN IT FOUND THAT APPELLANT FAILED TO 
PROPERLY ALLEGE THE ELEMENTS OF INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS WHERE THE OFFICERS' WITHOLDING OF 
EXCULPATORY EVIDENCE CONSTITUTES AN INTENTIONAL 
CONSTITUTIONAL VIOLATION WHICH WAS THE BUT-FOR AND PROXIMATE 
CAUSE OF APPELLANTS EMOTIONAL DISTRESS. 

Appellants claim for outrageous and intolerable conduct is the intentional 

misrepresentation of the victims descriptive statements regarding her assailant, the suppression 

of evidence which would have exonerated Appellant, and the willful misrepresentations made to 

alibi witness Lisa Olney, which all played a causal role in keeping Appellant in jail for an 

additional six months and living under threat of prosecution for an additional year and a half. 

Defendants arguments as probable cause have been sufficiently addressed in the preceding 

arguments. Appellant's preliminary hearing was held without the prosecution being aware of 

these facts, as was his indictment. The Circuit Court held at point 29 that Defendants "did not 

have a constitutional duty or legal responsibility to provide the Appellant with the details of its 

officer's interview of Ms. Olney. As such, the doctrine of qualified immunity protects the Town 

from the Appellants claims that a police officer suppressed the alibi state~ent of Ms. Olney." 

However, this completely misstates officers' Constitutional duties. The Owens case, supra, is 

instructive here. The Owens Court held unequivocally that a police officer violates clearly 

established constitutional law when he suppresses material exculpatory evidence. Said the Court, 
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Specifically, in Barbee, we found that a police officer's failure to disclose exculpatory 
evidence to a prosecutor violates a defendant's due process rights. ld. at 847. "It makes no 
[constitutional] difference," we explained, "if the withholding [ of evidence] is by 
officials other than the prosecutor. The police are also part of the prosecution and the 
taint on the trial is no less if they, rather than the State's Attorney, were guilty of the 
nondisclosure." ld.at 846; see also Strickler v. Greene, 527 U.S. 263, 280-81, 119 S.Ct. 
1936, 144 L.Ed.2d 286 (1999) ("[ Brady] encompasses evidence known only to police 
investigators and not to the prosecutor." (internal quotation marks omitted)). In Goodwin 
v. Metts, 885 F.2d 157, 163-64 (4th Cir.1989), we reaffirmed our Barbee decision, 
holding that a police officer violates a criminal defendant's constitutional rights by 
withholding exculpatory evidence from prosecutors. 

To make out a claim that the Officers violated his constitutional rights by 
suppressing exculpatory evidence, Owens must allege, and ultimately prove, that (I) the 
evidence at issue was favorable to him; (2) the Officers suppressed the evidence in bad 
faith; and (3) prejudice ensued. See Monroe v. Angelone, 323 F.3d 286, 299-300 (4th 
Cir.2003). Prejudice ensues if "there is a reasonable probability" that the jury would have 
reached a different result had the evidence been properly disclosed. United States v. 
Bagley, 473 U.S. 667, 682,105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). 

767 F.3d at 397-98. 

Such a suppression of material exculpatory evidence is exactly what is being alleged in the case 

at bar, to wit, an air tight alibi from a disinterested witness with no personal affiliation to the 

accused. Such a willful violation of an accused's constitutional rights nullifies any qualified 

immunity defense that the City's officers might have otherwise had. Such an act also virtually 

guarantees that the grand jury would indict Mr. Goodwin, and likely would have resulted in a 

plea had not Appellant's criminal defense counsel uncovered Ms. Olney's testimony through 

independent means. 

Similarly, this Constitutional violation also fulfills the "outrageous and intolerable," 

requirement because, contrary to the Circuit Court's findings, it was a clear and intentional 

violation of the officer's duty under the law to disclose the evidence collected, particularly when 

such evidence is exculpatory .. The police know this, and their willful suppression of the Ie 

greatest piece of exculpatory evidence in this case could only have been for the purpose of 
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continuing a prosecution that, in the wake of said alibi, the officer's would have surely known 

was unfounded. 

Finally, the outrageous conduct of intentional suppression of evidence by police has a clear 

causal relation to Appellants emotional distress because the City's suppression of exculpatory 

evidence caused the prosecution to be extended for an additional year when it would otherwise 

have been quickly ruled out. The emotional distress suffered by Appellant involved the distress 

of being in jail, and the distress ofliving under threat of prosecution for a heinous crime, both of 

which would have been ameliorated had the police reported the exculpatory evidence that would 

have exonerated Appellant. Ms. Olney was a disinterred, third party witness with no personal 

affiliation whatsoever with Appellant who is herself a former attorney. She is, frankly, as solid as 

an alibi witness can get, and had the State notice of this clearly exonerating statement, it would 

have had no choice but to dismiss the case against Mr. Goodwin, which it eventually did after 

being presented with the letter by criminal defense counsel. Although the state claimed other 

reasons for the nolle prosequi, it was clear from defense counsel's interactions with the assistant 

prosecutor assigned to the case that the alibi fundamentally changed the balance of evidence in 

the case. 

VIII. Conclusion 

For all of the reasons stated above, Appellant respectfully requests that this Honorable 

Court reverse the rulings of the Jefferson County Circuit Court and remand the case for further 

hearings. 
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