
IN THE CIRCUIT COURT OF BOONE COUNTY, WEST VIRGINIA 

HANOVER RESOURCES, LLC, 

Plaintiff, 

v. 

WWMV, LLC; 
LML PROPERTIES, LLC; 
RBL-AA W HOLDINGS, LLC; 
ROBERT B. LAFOLLETTE HOLDINGS, LLC; 
WRIGHT HOLDINGS, LLC; 
AA W HOLDINGS, LLC; 
PRICHARD SCHOOL, LLC; 
BROUN PROPERTIES, LLC; 
LAFOLLETTE HOLDINGS, LTD; 
JAMES A. LAFOLLETTE HOLDINGS, LLC; 

Civil Action No. 14-C-202 

CITY NATIONAL BANK OF WEST VIRGINIA AS TRUSTEE 
UNDER A TRUST AGREEMENT DATED DECEMBER 30, 1983, 
WITH THE CHILDREN OF A.M. PRICHARD, JR., DECEASED, 
NAMELY A.M. PRICHARD, III, LEWIS PRICHARD AND 
SARAH ANN PRICHARD, AND THEIR RESPECTIVE SPOUSES; 
RIVERSIDE PARK, INC, A WEST VIRGINIA CORPORATION; 
PRC HOLDINGS, LLC; 
THE H.A. ROBSON TRUST; 

Defendants. 

FINAL ORDER GRANTING INTEREST HOLDER DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

-� 

On October 19, 2017 counsel for the parties appeared before the Court for a hearing on 

the following Motions: (1) Individual Interest Holder Defendants' Motion for Summary 

' .-- ,-, 

; :! 

Judgment' and (2) Plaintiffs Motion for Partial Summary Judgment Regarding the Validity of 

the Mechanic's Liens. 

1 The named Interest Holder Defendants are LML Properties, Inc.; RBL-AA W Holdings, LLC; Robert B. Lafollette 

Holdings, LLC; Wright Holdings, LLC; AA W Holdings, LLC; Prichard School, LLC; Broun Properties, LLC; 
Lafollette Holdings, LTD; James A. Lafollette Holdings, LLC; City National Bank of West Virginia as Trustee Under a 

Trust Agreement Dated December 30, 1983, with the Children of A.M. Prichard, Jr., Deceased, Namely A.M. Prichard, 

III, Lewis Prichard and Sarah Ann Prichard, and Their Respective Spouses; Riverside Park, Inc., a West Virginia 

Corporation; PRC Holdings, LLC; and The H.A. Robson Trust. 

Effective September I, 2015, the property interests owned by defendants AAW Holdings, LLC, RBL-AAW 
Holdings, LLC, and LaFollette Holdings, Ltd. were deeded to Ohio River Holdings, LLC, and the former entities 
were terminated. 



These cross motions address the same issue - the validity of a $4.7 million mechanic's 

lien filed by Hanover Resources, LLC ("Plaintiff" or "Hanover") against the fee interest of a 

mineral estate owned by the Interest Holders.2 Upon consideration of the pleadings and the 

argument presented by counsel for the parties, and for good and sufficient reasons appearing to 

the Court, the Court GRANTS the Individual Interest Holder Defendants' Motion for Summary 

Judgment, DENIES Plaintiff's Motion for Partial Summary Judgment Regarding the Validity of 

the Mechanic's Liens and ORDERS and FINDS as follows. Additionally, as a result of this 

ruling, the Motion for Summary Judgment filed by Wright Holdings, LLC, AA W Holdings, 

LLC, and Broun Properties, LLC is DENIED AS MOOT. 

FINDINGS OF FACT 

1. This lawsuit involves a dispute over a $4.7 million mechanic's lien that Hanover 

has filed against the fee interest of a mineral estate owned by the Interest Holders under Chapter 

38, Article 2 of the West Virginia Code. 

2. The Interest Holders are partial owners of real property in Boone County, West 

Virginia upon which coal resides. As discussed in more detail below, the Interest Holders leased 

their property to third parties to allow coal mining to occur, and in exchange, retained a royalty 

interest. 

3. WWMV, Inc. ("WWMV") is a sublessee who obtained the right to mine coal 

from the property in February of2010 pursuant to two leases from Patriot Coal subsidiaries. 

4. Hanover is a contract mining company that provides laborers to mine coal. 

2 Hanover and the Interest Holders stipulated that the sole issue to be decided in connection with their motions was 

the validity of the liens. By presenting these cross motions for summary judgment at this stage in the proceedings 

before engaging in additional discovery, the parties reserved their respective positions as to all other issues and 
defenses, including, but not limited to, whether the type of work performed by Hanover, by its nature, can be the 

subject of a mechanic's lien under West Virginia law and the recoverability by Hanover for such work, if any, 

should subsequent proceedings relative to such issue or defenses be necessary. 
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5. Hanover alleges that WWMV hired it to perform contract mining labor services in 

February of 2010 with respect to two mines located on the property, the Caymus Deep Mine and 

the Silver Oak Deep Mine. 

6. As per its agreement with WWMV, Hanover alleges that it sent WWMV weekly 

invoices for each mine over an eight month period (from January 26, 2014 - September 21, 

2014) for coal mining and security services. 

7. Hanover alleges that WWMV failed to pay each of the more than 100 weekly 

invoices submitted over the eight month period. 

8. Rather than stopping work and demanding payment, Hanover claims that it 

continued to provide laborers. When Hanover finally stopped working in late September of 2014, 

it claimed that the amount of unpaid weekly invoices by WWMV totaled $4,757,693.82.3 

9. Hanover now seeks to recover this amount from the Interest Holders by virtue of a 

mechanic's lien. 

10. Hanover has stipulated that it did not enter into a contract with the Interest 

Holders relative to the property at issue. 

11. Hanover has stipulated that it did not have a relationship with the Interest Holders, 

either contractual or otherwise, before the work in question. 

3 Evidence produced in the case also indicates that Hanover, WWMV and their respective principal owners 

have a tumultuous past. Hanover sued another company owned by WWMV's Ralph Ballard (JB Energy) 

in 2011 for failure to pay more than $3.7 million in labor costs. Hanover later sued JB Energy and Ralph 

Ballard for failure to pay on a promissory note and personal guarantee for more than $4.4 million. Hanover 

also sued WWMV relating to work it alleges it performed for WWMV in Kanawha County at other mine 

locations for more than $ 1.8 million, and an entity owned by Hanover's principal Doug Epling (Mountain 

Edge Mining, Inc.) sued WWMV in Kanawha County for the alleged non-payment of work it performed 

prior to and during the time period at question in this case for more than $800,000. In June of 2013, prior to 

the time period in question, Hanover informed WWMV that it would pull its laborers from the property at 

issue due to non-payment - "I have been told these stories continuously for a long time and have been 
ruined fmancially," Hanover's principal Doug Epling wrote at the time. 
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12. Hanover has stipulated that it did not have any communications with the Interest 

Holders regarding its work. 

13. Hanover has stipulated that the Interest Holders did not induce or promise 

anything to Hanover that caused Hanover to enter into a contract with WWMV or provide 

services on the property. 

14. Hanover has stipulated that the Interest Holders did not induce or promise 

anything to Hanover that caused Hanover to provide services on the property. 

15. Hanover has stipulated that during the applicable time period, the Interest Holders 

did not direct or control any activities or work on the property.4 

16. Hanover has stipulated that all of its employees were paid by Hanover in full with 

respect to their work. 

17. Nonetheless, Hanover contends that WWMV- as a sublessee on the property-

was acting as the agent for the lessor Interest Holders in entering into its contract with Hanover. 

Based on this assertion, Hanover filed a mechanic's lien against the fee interest of the Interest 

Holders' mineral estate for an amount in excess of $4.7 that Hanover claims is owed by 

WWMV. 

18. To resolve whether such a lien can be valid given the factual and legal 

relationships between the parties, it is first necessary to understand those relationships. 

A. Amended Base Lease 

19. On September 28, 1984, the Interest Holders (and their predecessors) entered into 

a Restatement of Lease and Other Documents ("Amended Base Lease") with Patriot Coal's 

predecessor-in-interest, Cedar Coal Company. 

4 Moreover, although not dispositive, there is no evidence the Interest Holders even knew Hanover was working on 
the property. 
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20. In the Amended Base Lease, Cedar Coal was given the right to mine coal from 

various seams of coal on four tracts of the land. 

21. Under the terms of the Amended Base Lease, Cedar Coal was obligated to pay the 

greater of (a) minimum royalties regardless of whether coal was mined or (b) production 

royalties based upon the amount of coal mined (Article 5.2, 5.3).5 

22. For purposes of this lawsuit, during the time period m question, the Interest 

Holders received only minimum royalty payments because not enough mining occurred to 

trigger the payment of higher amounts. 

23. Given the minimum royalty provisions, Article 8.2 of the Amended Base Lease 

confirmed that while mining was authorized, it was not required: 

8.2 Obligation to Mine. It is understood that it is anticipated that the 

leased premises will be developed as a coal mining property and that 

[Cedar] expects to energetically pursue such development, but that such 

development is dependent on numerous factors, many of which are not 

within the control of either party. Accordingly, [Cedar] shall have the 

sole discretion to determine from time to time the timing of operations 

hereunder and this Agreement shall not be forfeited or cancelled for 

failure on the part of [Cedar} to commence exploration, development or 

mining operations on the leased premises or to diligently prosecute mining 

operations once such operations have been commenced, it being expressly 

understood that payment of minimum royalty fully compensates [the 

Interest Holders] for any such failure. 

(emphasis added). 

B. Coal Sublease Between WWMV and the Patriot Subsidiaries 

24. After multiple assignments throughout the years, Cedar Coal's interest 

relative to Tracts 7, 8, and 9 of the Amended Base Lease was subsequently acquired by 

5 The minimum royalty amounts have been modified over the years to address a number of issues, 
including market conditions. 
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Patriot Coal and assigned to two Patriot subsidiaries, Kanawha Eagle Coal LLC, and 

Kanawha River Ventures III LLC. 

25. On February 11, 2010, the Patriot Subsidiaries entered into a Coal 

Sublease with WWMV with respect to certain seams of coal on Tracts 7, 8 and 9. 

26. The Interest Holders were not a party to the Coal Sublease. 

27. Among other things, the Coal Sublease provided (a) that the Patriot 

Subsidiaries, as sublessors, were subleasing "the right to mine" certain seams of coal to 

WWMV; (b) the Amended Base Lease controlled with respect to any conflict or 

inconsistency between it and the Coal Sublease; and (c) the Patriot Subsidiaries remained 

obligated to make direct royalty payments to the Interest Holders. 

28. It also expressly provided that "WWMV shall in no way be considered an 

agent or employee or [the Patriot Subsidiaries] or [the Interest Holders]." 

29. Finally, the Coal Sublease stated that: 

Notwithstanding anything in either the Amended Base Lease and/or this 

Sublease to the contrary, WWMV covenants and agrees that it will (1) 

comply with Section 8.2 of the Amended Base Lease;6 (2) diligently apply 

for an diligently take all commercially reasonable efforts and actions 

necessary to acquire the Permits and Bonds which are required for 

WWMV to conduct mining operations upon the Subleased Premises; and 

(3) after acquiring all Permits and Bonds commence and prosecute mining 

operations upon the Subleased Premises as soon as and for so long as such 

mining operations can be conducted on the Subleased Premises on a 

commercially reasonable basis. 

6 Section 8.2 of the Amended Base Lease is the provision establishing that the lease does not require the mining of 

coal due to the reservation and payment of minimum royalties. 
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C. Consent to Sublease 

30. On February 11, 2010, certain of the Interest Holders, and/or and their 

predecessors in interest, executed a document entitled "Agreement, Lease Amendment and 

Consent to Sublease" ("Consent to Sublease"). 

31. The Patriot Subsidiaries and WWMV were also signatories to the Consent to 

Sublease. 

32. In relevant part, the Consent to Sublease provided that: 

a. The Interest Holders' had consented to the Coal Subleases between the Patriot 

Subsidiaries and WWMV as required by the Amended Base Lease. 

b. Patriot and WWMV would indemnify the Interest Holders for matters arising 

from WWMV' s actions on the subleased property. 

c. Patriot's royalty recoupment rights under the Amended Base Lease would be 

temporarily modified. 

d. WWMV's rights and obligations for the subleased property were contained in 

the Coal Sublease (which, in turn, incorporated the Amended Base Lease). 

e. Patriot remained bound by the terms of the Amended Base Lease. 

33. The Consent to Sublease also made clear that "[t]his agreement shall not be 

construed as a novation but is merely consent to the foregoing WWMV Sublease." (emphasis 

added). 

D. Contract Mining Agreement Between WWMV and Hanover 

34. On February 15, 2010, WWMV and Hanover entered into a contract mining 

agreement with respect to the property given Hanover's "desires to provide" mining services "as 

an independent contractor" for WWMV. 
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35. The Contract Mining Agreement provided, inter ali, that (a) Hanover would 

perform its work "without direction or control" by WWMV as an independent contractor, (b) 

Hanover would be solely responsible for paying its employees, (c) Hanover would submit 

weekly invoices to WWMV, and (d) after Hanover paid its employees, WWMV would then pay 

each weekly invoice within ten (1 0) days following the receipt of each invoice. 

36. The Contract Mining Agreement contained an initial one-year term, followed by 

month-to-month renewals. It did not establish a contract price, but instead provided that "labor 

rates shall be mutually agreed upon by the parties." 

37. Finally, by executing the Contract Mining Agreement, Hanover agreed it had 

been provided with the Amended Base Lease and Coal Sublease, that it had read and examined 

them, that it agreed to their terms, and that it agreed to assume any obligations and conditions 

under the documents as if it were a party to the them: 

23. Receipt of Lease. Contractor [Hanover] acknowledges receipt of a copy 
of the documents ("Documents") under which Owner [WWMV] obtains mining 
rights to the Premises and which is included in this Agreement as EX HIBIT B; 
has read and examined the documents; and hereby agrees that all work to 
performed by Contractor or under this Agreement shall be in conformance with 
this Agreement and all the terms, conditions and obligations of the Documents, 
insomuch as the Documents do not conflict with this Agreement. The rights and 
privileges o Contractor hereunder are and shall be construed as limited to such 
rights and privileges only as Owner possesses and has the lawful right to contract. 
Contractor agrees to assume, in performing under this Agreement, the obligations 
and conditions under the Documents relating to mine operations in the same 
manner as if the Contractor were a party to the Documents, except that Owner 
shall make all payments as required by the Documents. 

38. There is no evidence that the Interest Holders were aware of the Contract Mining 

Agreement prior to the filing of Hanover's mechanic's lien in September of 2014. 
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E. Work at Issue and Royalty Payments 

39. Hanover has stipulated that no coal mining took place at the Silver Oak Deep 

Mine during the time period in question. Instead, Hanover alleges that it only performed security 

services at the Silver Oak Deep Mine during the time period in question. 

40. Hanover has stipulated that the only coal mining that took place during the time 

period in question occurred at the Caymus Deep Mine. 

41. Hanover has stipulated that the amount of royalty payments received by the 

Interest Holders was the same amount they would have received had there been no coal mined 

from the property during the time period in question. 7 
CONCLUSIONS OF LAW 

A. Summary Judgment Standard 

1. Pursuant to Rule 56 of the West Virginia Rules of Civil Procedure and West 

Virginia case law, "A motion for summary judgment may only be granted where there is no 

genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of 

law." Syl. Pt. 3, Ratino v. Hart, 424 S.E.2d 753, 758 (W.Va. 1992)(citations omitted). 

2. The West Virginia Supreme Court of Appeals has reiterated that Rule 56 was 

'" . . .  designed to effect a prompt disposition of controversies on their merits without resort to a 

lengthy trial,' if there essentially 'is no real dispute as to salient facts' or if it only involves a 

question of law." Williams v. Precision Coil, Inc. , 459 S.E.2d 329, 335 (W.Va. 1995) (quoting 

Painter v. Peavy, 451 S.E.2d 755, 758 (W.Va. 1994)). 

3. More specifically, the West Virginia Supreme Court has stated that: 

7 For example, with regard to the Caymus Deep Mine, the applicable lease documents required minimum monthly 

royalty payments of $84,354.58 (the rate during the time period in question) to the owners of the Boone County 
property regardless of whether coal was mined. The Interest Holders' royalty payments during the time period in 
question with respect to the mine where coal was extracted amounts to approximately 14% of the amount Hanover 

claims is due. 
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The movant's burden is only [to] point to the absence of evidence supporting the 
nonmoving party's case. If the moving party fails to meet this initial burden, the 
motion must be denied, regardless of the nonmovant's response. If the movant, 
however, does make this showing, the nonmovant must go beyond the pleadings and 
contradict the showing by pointing to specific facts demonstrating a "trialworthy'' 
issue. To meet this burden, the nonmovant must identify specific facts in the 

record and articulate the precise manner in which that evidence supports its 
claims. As to material facts on which the nonmovant will bear the burden at trial, 

the nonmovant must come forward with evidence which will be sufficient to 
enable it to survive a motion for directed verdict at trial If the nonmoving party 

fails to meet this burden, the motion for summary judgment must be granted. 

Gibson v. Little Gen. Stores, Inc. , 655 S.E.2d 106, 109 (yY.Va. 2007) (emphasis added). 

4. As West Virginia Supreme Court of Appeals has also explained, "[t]o successfully 

defend against a motion for summary judgment, the [non-moving party] must make some showing 

of fact which would support a prima facie case for his claim." Conaway v. Eastern Associated Coal 

Corp., 358 S.E.2d 423 at Syl. Pt. 2 (yY.Va. 1986). This support must be more than the mere 

allegations contained in a pleading. See Gibson, 655 S.E.2d at 109 (''When a motion for summary 

judgment is made and supported as provided in this rule, an adverse party may not rest upon the 

mere allegations or denials of the adverse party's pleading ... "). 

5. A genuine issue of material fact cannot be created through mere speculation. 

Williams v. Precision Coil, 459 S.E.2d 329, 338 (yl. Va. 1995). 

B. West Virginia's Mechanic's Lien Statute 

6. Viewed in the light most favorable to Hanover, its Complaint has advanced two 

lien claims against the Interest Holders: (1) a laborer's lien under W. Va. Code§ 38-2-31 and (2) 

a mechanic's lien under W. Va. Code§ 38-2-1 and/or§ 38-2-2.8 

8 W.Va. Code§ 38-2-1. Lien of contractor: 

Every person, finn or corporation who erects, builds, constructs, alters, removes or repairs any building or 
other structure, or other improvement appurtenant to any such building or other structure, or who alters or 
improves the real property whereon the same stands, or to which it may have been removed, or who 
provides services for any of the foregoing, under and by virtue of a contract with the owner for such 
erection, building, construction, alteration, removal or repair, either for an agreed lump sum or upon any 
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7. It is axiomatic that a proponent of a lien claim must establish that its claims are 

lienable. See Syl. Pt. 2 of United State Blowpipe Co. v. Spencer, 56 S.E. 345 (W. Va. 1907): 

To render a mechanic's lien valid, it must appear upon its face that 
all provisions of the statute necessary to its creation have been 
substantially complied with, and where by proper pleadings a fact 
material and necessary to its validity is put in issue, the burden is 
upon the one asserting the lien to establish such fact be proof. 

See also Nichols & Skinner, L. C. v. Byrer, No. 11-0169, 2011 W.Va. Lexis 286 (June 24, 2011). 

8. The issue at the heart of the parties' summary judgment motions is squarely 

focused on the requirements upon which the right for a lien depends, not on whether the lien was 

procedurally perfected. Therefore, the statute must be strictly construed. See Syl. Pt. 3, Badger 

Lumber Co., Inc. v. Redd, 583 S.E.2d 76 (W. Va. 2003): 

other basis of settlement and payment, shall have a lien upon such building or other structure or 
improvement appurtenant thereto, and upon the interest of the owner thereof in the real property whereon 
the same stands, or to which it may have been removed, to secure the payment of such contract price or 
other compensation therefor. 

W. Va. Code§ 38-2-2. Lien of subcontractor: 

Every person, flrm or corporation who, under and by virtue of a contract with such general contractor as is 
mentioned in section one [§ 38-2-1] of this article, or with a subcontractor for a part of such work, either 
for an agreed contract price or by day or by piece, or other basis of payment, shall furnish any part of the 
materials, machinery or other necessary supplies or equipment, or shall perform any labor, do any work or 
provide any services necessary to the completion of any general contract, such as is mentioned in section 
one of this article, shall have such a lien for his or her compensation, as is provided for in section one of 
this article. 

W.Va. Code§ 38-2-31. Lien against corporation for work or labor; priority: 

Every workman, laborer or other person who shall do or perform any work or labor, for an incorporated 
company doing business in this State, by virtue of a contract either directly with such incorporated 
company or with its general contractor, or with any subcontractor, shall have a lien for the value of such 

work or labor upon all real estate and personal property of such company; and, to the extent and value of 
one month's such work or labor, said lien shall have priority over any lien created by deed or otherwise on 
such real estate or personal property subsequent to the time when such work or labor was performed: 
Provided, however, that there shall be no priority of lien as against conditional sales of, or reservation of 
title to, machinery sold to such company; nor shall there be priority of lien as between the parties claiming 
under the provisions of this section. 

NOTE: The term mechanic's lien is being used broadly to encompass both the mechanic's lien and the laborer's lien 
that Hanover has filed against the Interest Holders in this case. 
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Mechanics' lien statutes must be strictly construed with reference to 
those requirements upon which the right depends and liberally construed 
with reference to the manner in which the right is perfected. 

!d. (emphasis added). 

9. As the West Virginia Supreme Court of Appeals reasoned in Badger Lumber, a 

strict construction is necessary due to the seriousness of the remedy provided by a mechanic's 

lien: 

In full recognition of the harshness of the remedies necessary to enforce 
a mechanic's lien such as judicial sale and attachment, the law necessarily 
insists upon strict compliance with the statutory requirements for 
enforcement of such a lien. 

!d. at 79. 

C. Hanover's Liens are Invalid Under West Virginia Law 

I 0. This Court is faced with the question of whether Hanover has a legally valid 

mechanic's lien under Chapter 38, Article 2 of the West Virginia Code against real property 

owned by the Interest Holders. 9 

11. In more than 150 years of West Virginia jurisprudence, this Court has identified 

no case in which the type of relief that Hanover seeks in the case at bar has ever been allowed or 

awarded against remote mineral interest holders. 

12. The undisputed, stipulated facts m this case do not support a finding that 

Hanover's lien against the fee interest of the Interest Holders' mineral estate is valid. 

1. No contractual or agency relationship exists to validate Hanover's lien 

13. The express provisions of West Virginia's mechanic's lien statute require that 

work be performed "by virtue of contract with the owner" for such work. See e.g. W. Va. Code 

§ 38-2-1, § 38-2-2, § 38-2-31. 

9 This Order does not address whether Hanover's work can be considered an improvement under the mechanic's lien 
statutes.; however, see paragraph 20 on page 14 of this Order. 
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14. This requirement was reinforced by the West Virginia Supreme Court's decision 

in Lilly v. Munsey, which resulted in the following syllabus point: 

A mechanic's lien for supplies and labor used and employed in the improvement 
of real estate, to bind the interest of the owner of such real estate, or any interest 
therein, must be based on contract for such improvement with such owner, of said 
real estate or interest therein, or his duly authorized agent. 

63 S.E.2d 519, Syl. Pt. 1 (W. Va. 1951). 

15. Hanover has stipulated to the following facts in this case: 

a. It did not have a contract with the Interest Holders. 

b. The Interest Holders did not induce or promise anything to Hanover that 

caused it to enter into the contract with WWMV. 

c. The Interest Holders did not induce or promise anything to Hanover that 

caused it to provide services on the property. 

d. The Interest Holders did not direct or control activities or work on the 

property. 

16. Despite these stipulations, Hanover contends that its mechanic's lien is valid 

because (a) the Interest Holders and WWMV are in contractual privity by virtue of the Consent 

to Sublease, (b) the Consent to Sublease required WWMV to mine coal from the property, as 

opposed to merely allowing it to do so, and (c) therefore, WWMV is the Interest Holders' 

contractor and agent for purposes of West Virginia's mechanic's lien statute. 

17. This case differs substantially from the customary or typical mechanic's lien case 

where a property owner hires a contractor to improve real property and fails to pay for the work, 

resulting in a lien on the property by the contractor. 

18. Instead, in this case, the Interest Holders leased the mineral estate, along with the 

right to remove coal therefrom, to a second party (Patriot) in exchange for the right to receive 
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royalty payments. In turn, that party assigned its rights in the lease to a third party (WWMV), 

who then contracted with a fourth party (Hanover) to mine the coal. 

19. Hanover has not pointed to a single West Virginia case in which a mechanic's lien 

under West Virginia's mechanic's lien statute has been successfully asserted against a lessor's 

fee interest in real property, let alone a lessor's fee interest in a mineral estate. 

20. The Legislature enacted the mechanics' lien statutes to protect any person who 

increases the value of another person's real property by furnishing labor or materials. Richards v. 

Harman, 617 S.E.2d 556, 561 (W.Va. 2005). There has not been a West Virginia cited that 

applies the mechanics' lien statute to the removal of coal from property. The Court does 

recognize that this is somewhat a novel argument, but the removal of coal from real property 

does not increase the property's value; theoretically, it would decrease the value of the real 

property. 

21. As the West Virginia Supreme Court has made clear, a mechanic's lien in the 

context of leased property is only available where the lessor/landowner specifically mandated 

that such work be performed or otherwise induced a contractor to do so, circumstances that are 

not present in this case. 

22. In Lilly, Mercer County landowners leased their land to Lessee Tilley for the 

construction of a race track. 63 S .E.2d at 519-521. The lease authorized Lessee Tilley to "erect 

all buildings necessary to the operation of the said race track," gave the landowners the right to 

operate concessions, amusements and other attractions at the track, and required Lessee Tilley to 

pay the landowners a percentage of the gross income received by him in operating the race track. 

Id. at 520-521. Lilly Construction Company was hired by Lessee Tilley to construct the track. 
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When Lessee Tilley failed to pay Lilly for the work, Lilly then filed a mechanic's lien against the 

landowners' fee interest in the property. 

23. The West Virginia Supreme Court concluded (a) "there were no direct or express 

contracts between [Lilly] and the [landowners] in respect to the work for which the lien on their 

land is now sought to be enforced" and (b) there was no agency argument, because Lessee Tilley 

was not the landowners' agent for purpose of building the race track. Jd. 

A reading of the lease agreement does not sustain [an agency] contention. 
There is nothing in said lease agreement which purports to make Tilley the 
agent of the lessors, or from which such agency can be implied. The 
property was leased for certain purposes stated in the lease, but the lessee 
was not required to grade land or construct buildings. He was only 
authorized to do so. The lessors were permitted to erect structures 
necessary to be used in connection with what is called concessions, but 
were to be so constructed as not to interfere with the operation of the 
leased premises by the lessee. Provision was made in the lease that the 
lessors should receive ten per cent of the gross receipts of the race track 
operation or other entertainment, after excluding admission taxes. These 
were nothing more than a reservation of certain rights, and a provision for 
certain rentals depending upon the volume of business transacted, and no 
where in the lease can we find any language even tending to establish the 
relation of principle and agent as between the lessors and lessee. 

I d. at 522 (emphasis added). 

24. Although the landowners entered into a lease that expressly authorized the 

construction of a race track on their land, reserved areas surrounding the track for themselves to 

construct concession stands and amusement rides to further develop the race track for their 

benefit, and required payment of a percentage of the profit generated from the lessee's operations 

in exchange for Lessee Tilley's use of the land, the Lilly Court nonetheless held that the lien 

against the lessors/landowners was not valid because the landowners did not agree to pay for the 

cost of building the track (i.e. no requirement to build it) and because no agency theory could be 

established. 
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25. Lilly is legally indistinguishable from this case. Like the cost of building the race 

track in Lilly, all expenses associated with the mining/extraction of coal from the leased property 

were to be borne exclusively by the lessee. See e.g. Amended Base Lease at �� 5.2 - 5.4 

(establishing minimum royalties, tonnage royalties to the extent minimums were exceeded, and 

not allowing for deductions based on production or sales expenses). 

26. Additionally, as in Lilly with respect to the race track, although the purpose of the 

Amended Base Lease was to allow mining to occur, it did not require coal to be mined. 

8.2 Obligation to Mine. It is understood that it is anticipated that the 

leased premises will be developed as a coal mining property and that 

[Cedar] expects to energetically pursue such development, but that such 

development is dependent on numerous factors, many of which are not 

within the control of either party. Accordingly, [Cedar} shall have the 

sole discretion to determine from time to time the timing of operations 

hereunder and this Agreement shall not be forfeited or cancelled for 

failure on the part of [Cedar} to commence exploration, development or 

mining operations on the leased premises or to diligently prosecute mining 

operations once such operations have been commenced, it being expressly 

understood that payment of minimum royalty fully compensates [the 

Interest Holders] for any such failure. 

Amended Base Lease at� 8.2( emphasis added). 

27. Under the rationale established by the West Virginia Supreme Court in Lilly, 

Hanover's liens are not valid against the Interest Holders. 

28. In 1984, the West Virginia Supreme Court had another opportunity to address the 

validity of a mechanic's lien in connection with leased property. In Dunlap v. Hinkle, 317 

S.E.2d 508, 510 (W. Va. 1984), the landowners leased property to Lessee Arington. The lease 

agreement contained a clause that provided that any improvements to the property would be 

considered the property of the landowners upon termination of the lease. !d. Lessee Arington 

hired Dunlap to perform electrical and carpentry work on a building located on the leased 
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property, but failed pay for the work. As a result, Dunlap filed a mechanic's lien against the 

landowners' property. !d. 

29. The Dunlap Court found that Lessee Arington was not a "general contractor or 

subcontractor when he contracted with [Dunlap] to perform the labor in question." !d. As in 

Lilly, the Court held that proof of an express or implied contract with the landowners, or proof 

that Lessee Arrington was the landowners' agent for purpose of the improvements was critical to 

the validity of the mechanic's liens: 

!d. at 512.10 

Where the terms of a lease simply authorize a lessee to make 
improvements to the leased premises, although the improvements become 
the property of the lessor upon termination of the lease, a party with whom 
the lessee has contracted to make the improvements may not assert a 
mechanic's lien against the property interest of the lessor in the leased 
premises. [Citing a dozen cases from all around the country]. There must 
be some other evidence that the lessee was acting as the agent of the lessor 
in making improvements to the leased premises, however, mere 
acquiescence or inactive consent by the lessor of the leased premises to the 
improvements by the lessee is not sufficient to constitute a finding of 
agency between the lessor and lessee for the purpose of asserting a 
mechanic's lien against the property interest of the lessor. 

30. Here, setting aside whether the work at issue can be considered an improvement, 

no such special circumstances exist. There was no contract between the Interest Holders and 

Hanover, there was no communication or relationship between Interest Holders and Hanover 

relative to Hanover's work, the Interest Holders did not direct or control Hanover's mining 

activities, the Interest Holders did not induce Hanover to work on the property and there was no 

requirement that coal be mined from the property. The Interest Holders were nothing more than 

10 The Dunlap case was decided on a Motion to Dismiss pursuant to W.Va. R. Civ. P. 12(b)(6), which requires a 
stricter legal standard than a Motion for Summary Judgment given the unavailability of discovery. Thus, although 
no express contract existed between Dunlap and the landowners, the Court held that Dunlap's allegation in the 
complaint that the landowners induced him to perform the work were broad enough to withstand a Motion to 
Dismiss and to allow him to conduct discovery to attempt to prove the existence of an implied contract based on 
detrimental reliance or unjust enrichment. 
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remote mineral estate owners who received royalty payments regardless of whether mining 

activity took place or not. 

31. Applying established West Virginia law to the undisputed and stipulated facts in 

this case, Hanover's liens against the Interest Holders are invalid. West Virginia law does not 

provide for or support the relief sought by Hanover against the Interest Holders under the facts of 

this case. 

2. The Coal Sublease does not change the outcome 

32. In both its Motion for Summary Judgment and its Response to the Interest 

Holders' Motion for Summary Judgment, Hanover points the Court to the following section of 

the Coal Sublease between WWMV and the Patriot Subsidiaries: 

Notwithstanding anything in either the Amended Base Lease and/or this 

Sublease to the contrary, WWMV covenants and agrees that it will . . . (2) 

diligently apply for an diligently take all commercially reasonable efforts 

and actions necessary to acquire the Permits and Bonds which are required 

for WWMV to conduct mining operations upon the Subleased Premises; 

and (3) after acquiring all Permits and Bonds commence and prosecute 

mining operations upon the Subleased Premises as soon as and for so long 

as such mining operations can be conducted on the Subleased Premises on 

a commercially reasonable basis. 

33. Hanover contends that the inclusion of this provisiOn m the Coal Sublease 

changed the permissible nature of WWMV's obligation to mine coal contained in paragraph 8.2 

of the Amended Base Lease to a mandatory obligation to do so by which it was required to mine 

coal from the subleased property. 

34. Hanover argues that this requirement was effectively imposed by the Interest 

Holders by virtue of their consent to the subleases, and that by affirmatively requiring that 

WWMV mine coal, WWMV became the Interest Holders' agent for purposes of the mechanic's 

lien statute. The Court disagrees with this contention. 
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35. First, Hanover's citation to the Coal Sublease omits paragraph 1 which provides 

that WWMV would "(1) comply with Section 8.2 of the Amended Base Lease." Read in 

context, and in conjunction with Section 8.2 of the Amended Base Lease, the sublease did not 

require mining, but merely allowed it as an alternative to minimum royalty payments. If mining 

was undertaken, however WWMV promised Patriot that it would obtain necessary permits and 

"commence and prosecute" mining operations if "commercially reasonable" for it to do so. 

36. Second, the Interest Holders were not a party to the Coal Sublease. 

37. Third, Hanover overlooks the provision in the Consent to Sublease that made 

clear "[t]his agreement shall not be construed as a novation but is merely consent to the 

foregoing WWMV Sublease." (emphasis added). 

38. The Interest Holders did not require WWMV to mme coal. They simply 

consented to the Coal Sublease which, in turn, expressly maintained the provisions of Section 8.2 

which gave WWMV the option to mine or to pay minimum royalties in lieu of mining. 

39. Moreover, as further proof that there was no requirement to mine coal under the 

applicable documents, the Court notes that Hanover itself has stipulated that no mining occurred 

at the Silver Oak Deep Mine during the eight month time period in question. 

40. There is no basis for Hanover's argument that the Coal Sublease and the Consent 

to Sublease somehow fundamentally modified Section 8.2 of the Amended Base Lease and 

created a requirement that WWMV mine coal or risk losing its lease with the Interest Holders. 

WWMV was not acting as an agent for the Interest Holders in entering into its contract with 

Hanover. Therefore, Hanover's liens against the Interest Holders' property are not valid under 

West Virginia law. 

3. Hanover expressly agreed that WWMV was not its agent 
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41. While the stipulated facts of this case preclude a finding that WWMV was the 

Interest Holders' agent for purposes of the mechanic's lien statute, there is no evidence Hanover 

had any expectation, understanding or belief that WWMV was the Interest Holders' agent. 

42. To the contrary, Hanover expressly agreed and accepted terms of the Coal 

Sublease that "WWMV shall in no way be considered an agent or employee of [the Patriot 

Subsidiaries] or [the Interest Holders]." See Coal Sublease, at p. 7 (emphasis added); see also 

Contract Mining Agreement at p. 17 (Hanover acknowledging receipt of the Coal Sublease and 

agreeing to its terms). 

43. Not only was there no special provision creating any agency between WWMV 

and the Interest Holder, 11 Hanover expressly disavowed the existence of any such claim. 

4. Hanover must remove its a lien against the Interest Holders 

44. In the Contract Mining Agreement with WWMV, Hanover agreed to the 

Amended Base Lease and the Coal Sublease as if it were a party to those documents: 

[Hanover] agrees to assume, in performing under this Agreement, the 
obligations and conditions under the Documents12 relating to mine 
operations in the same manner as if the [Hanover] were a party to the 
Documents, except that [WWMV] shall make all payments as required by 
the Documents. 

Contract Mining Agreement at p. 17, � 23. 

45. The Amended Base Lease contemplated that (a) no liens would be filed against 

the Interest Holders' land and (b) any liens filed would be removed. 

11 See Lily, 63 S.E.2d at 522: "In the absence of some special provision creating a lessee as an agent for the 
lessor, the mere relation of lessor and lessee does not make the lessee the agent of the lessor to contract for 
work on leased premises. " 

12 "Documents" is defined as the documents "under which [WWMV] obtains mining rights to the Premises," which 
Hanover acknowledged receipt of and which include the Amended Base Lease and the Coal Sublease. Contract 
Mining Agreement, Attachment 6 to Stipulation at p. 17, � 23. 
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12.1 Obligations to Remove. Lessee shall not permit any lien to be 
placed on or encumber the leased premises or coal in, on, or under the 
leased premises. Should any encumbrance or lien be placed on such coal, 
Lessee shall cause the same to be promptly discharged or removed. If 
Lessee fails to discharge or remove any such lien or encumbrance after 
notice from Lessor to do so, Lessor shall have the right, but not the 
obligation, to take such action as may be necessary to remove or satisfy 
the same, and Lessee shall indemnity Lessor against, and hold Lessor 
harmless from, any expense, disbursements or reasonable attorney's fees 
incurred in removing or satisfying the lien or encumbrance and will pay 
the same at the next succeeding payment date for tonnage royalty . . . .  

Amended Base Lease at p. 49-50, � 12.1. 

46. As applied to this case, Hanover's agreement that it would not post and/or allow 

any lien to be posted against the Interest Holders' property, and would promptly discharge or 

remove such liens, constitutes a waiver of its right to file a mechanic's lien against the Interest 

Holders' property as a matter of law and requires removal of the liens. 

5. The Interest Holders were not unjustly enriched 

47. Hanover argues the purpose of the mechanic's lien statute is to prevent unjust 

enrichment. Thus, Hanover claims the Interest Holders benefited from its work and therefore its 

lien must be valid. 

48. This argument is contrary to Hanover's express stipulation that the "amount of 

royalty payments received by the Interest Holder Defendants was the same amount they would 

have received had there been no coal mined during the time period in question." See Stipulation 

at� 33. 

49. This is true because the Interest Holders received the same minimum royalty 

amount for the time period in question that they would have received had no coal been mined or 

a single minute of mining activity occurred on the property 
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50. If anything, under the circumstances, Hanover's work on the property depleted 

the resources on the land with no additional benefit flowing to the Interest Holders. 

6. Hanover's extra-jurisdictional case law is inapposite and undercuts its 
arguments 

51. Not only does Hanover fail to cite any case law in West Virginia where a lessor's 

fee interest in a mineral estate was properly subjected to a lien, it has not cited such a case 

decided by another court under a mechanic's lien statute similar to West Virginia's statutory 

scheme. 

52. The two cases that Hanover relies upon - Higgins v. Carlotta Gold Mining Co., 

84 P. 758, 759 (Cal. 1906) and Finos v. Neth. Am. Mortg. Bank, 265 P. 167, 170 (Wash. 1928)-

involve mechanic's lien statutes that (a) are specific to mining labor claims and (b) expressly 

state that the person in charge of mining (i.e. a lessee) shall be deemed the statutory agent of the 

owner of the property. 

53. Unlike California and Washington, West Virginia's legislature has enacted no 

mechanic's lien statute specific to mines or mining operations. 

54. Additionally, the West Virginia Legislature has never enacted language that 

expressly renders a lessee operating a mine the agent of the landowning lessor for purposes of 

the mechanic's lien statute. 

55. As the Arizona Supreme Court explained in Griffin v. Hurley, 65 P. 147, 148 

(Ariz. 1901), absent such an enactment, a landowners' estate is not subject to a lien to pay unpaid 

debts incurred by a lessee in mining the property: 

It is quite common in Arizona for owners of mines or mining claims who 
are not able to work and develop the mines themselves to lease their 
mining property to some one who is willing and able to work and develop 
it, which process comes within the common appellation of "chloriding"; 
and in many parts of the territory chloriding is a settled industry, 
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furnishing employment and profit to thousands of miners. Such chloriding 
contracts or leases have not in view either the improvement of the mine or 
its depletion, but only the operation of the mine for immediate profits, the 
same as the owner of a farm may lease his land to be cultivated, the lessee 
paying therefor as rent either money or a portion of the products. In such 
operation a mine may be improved, -- it may be developed into a bonanza, 
-- or it may be worked out and depleted. To hold that one who has leased a 
mine and takes the bulk of the proceeds, paying the owner of the mine but 
a share of the profits as rental, can so operate the mine that the miners 
working for him can file liens against any other interest in the mine than 
that which the lessee holds, would be destructive of the owner's rights. No 
such right is given by the statute. 

56. The Court notes that the same result was reached in North Dakota, despite 

specific language adding mining labor claims to its mechanic's lien statute. See Larson v. 

Henriksen, 220 N.W. 641 (N.D. 1928). In Larson, the landowner entered into a coal mining 

lease with the lessee, by which the lessee would mine coal and pay the landowner for amounts 

mined. It was agreed, as in the Interest Holders' case, that the landowner did not operate the 

mine or take charge of the mining. Stipulation at � 27. The lessee failed to pay numerous 

employees, who subsequently filed a lien against the landowner's fee estate. 

57. North Dakota's mechanic's lien statute, unlike West Virginia's, included a lien 

provision for mining labor: 

Every miner or other person, who at the request of the owner, or his agent 
. . .  of any coal bank or mine . . .  shall perform any labor whatever on such 
mine or furnish any . . . materials . . .  for the mine owned by such owners . 
. . shall have a lien upon such . . .  mine . . .  to secure the payment of the 
same. 

However, based on this statute, the court reasoned that "the miner must show that he made a 

contract either expressed or implied with the owner of the mine or his agent" to recover against 

the owner. Larson, 220 N.W. at 643-644. By virtue of language in the lease where the lessee 

agreed to "open up and work" a coal mine, furnish all material and labor and pay the landowner 

for coal mined, the lienors argued the lessee became an agent of the landowner. 
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58. The North Dakota Supreme Court analyzed cases from Colorado and South 

Dakota (which each held that a miners' lien does not attach to the landowners' fee interest)13 to 

reach the conclusion that, absent a special provision in the statute establishing that a lessee is the 

agent of the lessor in the development of a mine, no lien could attach to the lessor's fee interest. 

I d. 

It is clear that [the lease in Larson] is a mining lease. It is a lease of the 
land with the privilege of removing the mineral during the period 
specified . . . . The relationship between the parties is that of landlord and 
tenant and not of employer and employee. Ordinarily the lessee is not an 
agent of the lessor. The lessor does not confide to him some business to be 
transacted in his name, and unless the statute makes the lessee of a mine 
the agent of the owner he cannot be said to be agent simply because there 
is a relationship of landlord and tenant, and lessor and lessee existing 
between them. 

* * * 

There is no claim here that any claimant in any way thought [the 
landowner] was interested in the development or the working of the mine, 
except as to his rentals. 

* * * 

We hold that the relationship of principal and agent does not arise from 
the mere relationship of lessor and lessee. The lessee is not agent of the 
lessor in the development of a mine unless expressly made so by statute as 
in the California case cited [and relied upon in this case by Hanover], or 
agency arises through the act of the principal. 

59. In this case, the cases from other jurisdictions cited by Hanover are inapplicable 

to the case at bar because: 

a. West Virginia, unlike any of the states Hanover relies upon, has not included 
mining labor claims in its mechanic's lien statutes. 

13 See Wilkins v. Abell, 58 P. 612 (Colo. 1899); Williams v. Eldora-Enterprise Gold Min. Co., 83 P. 780 (Colo. 

1905); Union Trust Co. v. Branch Mint Operating Co., 134 N.W. 65 (S.D. 1912). The North Dakota court also 
analyzed, and distinguished, the California case of Higgins v. Carlotta Gold Mining Co., 84 P. 758, 759 (Cal. 1906) 
that Hanover relies upon on the basis that "[i]t is clear therefore that this decision of the California court is based 
upon the statutory provision making the lessee the agent of the lessor . . .  and there is no special provision enlarging 
the scope of agency for the purpose of miners' liens as in the California statute. " Larson, 220 N.W. at 643 
(emphasis added). 
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b. Unlike any of the cases Hanover relies upon, there are no provisions in West 
Virginia's mechanic's lien statutes that make a coal lessee the agent of the 
lessor in connection with mining operations on the lease property. 

c. Even in states where mining labor claims are permitted as liens (which has not 
occurred in West Virginia), the lien does not attach to the lessor's fee interest 
absent a special provision stating otherwise. 

d. Hanover has stipulated that the Interest Holders did not direct or control 
activities or work on the property and did not induce or promise anything to 
Hanover to enter into the contract with WWMV or to provide services on the 
property. 

e. The Coal Sublease stated that "WWMV shall in no way be considered an 
agent or employee of [the Patriot Subsidiaries] or [ the Interest Holders] ." 
Hanover understood and agreed to this provision by virtue of its Contract 
Mining Agreement, wherein it reviewed the Coal Sublease and agreed to its 
terms. 

60. There is no basis under West Virginia law, or the law of other jurisdictions as 

relied upon by Hanover, to support Hanover's lien claims against the Interest Holders in this 

case. 

61. To the extent that the West Virginia legislature wishes to bring such a case within 

the purview of the mechanic's lien statute, it clearly has the ability to do so through appropriate 

enactment. However, given the facts of this case, the current mechanic's lien statute, and the 

decisions by the West Virginia Supreme Court, there is no factual or legal support to sustain the 

validity of Hanover's liens filed against the Interest Holders. 

62. Thus, for the reasons stated herein, this Court dismisses Hanover's claims against 

the Interest Holders as a matter of law. 

It is accordingly ORDERED that the Individual Interest Holder Defendants ' Motion for 

Summary Judgment, should be and hereby is GRANTED, that Plaintiff's Motion for Partial 

Summary Judgment Regarding the Validity of the Mechanic 's Liens, should be and hereby is 
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DENIED, that the Motion for Summary Judgment filed by Wright Holdings, LLC, AA W 

Holdings, LLC, and Broun Properties, LLC, should be and hereby is DENIED AS MOOT, and, 

accordingly, Plaintiffs claims against the Interest Holder Defendants should be and hereby are 

DISMISSED with prejudice and any and all liens that were caused to be placed upon their 

property by Hanover in connection with the work at issue in this lawsuit are hereby released. 

Judgment is hereby entered in favor of the Interest Holder Defendants with respect to 

Plaintiffs claims against them. There being no just reason for delay, this Order shall be treated 

as a final, appealable Order pursuant to Rule 54(b) of the West Virginia Rules of Civil 

Procedure. 

Plaintiffs objections and exceptions to the Court's rulings are noted. 

The Clerk is directed to send a copy of this order to all counsel of record. 

Enter: November 15, 2017. 

HONORABLE JUDGE WILLIAM S. THOMPSON 

BOONE COUNTY CIRCUIT COURT 
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