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I. SUMMARY OF ARGUMENT 

Respondent's Brief does not dispute that she signed the Mutual Agreement to Arbitrate 

Claims (the "Arbitration Agreement" or "Agreement") (App. 40-44), nor does she dispute that 

the Agreement is governed by Federal Arbitration Act, 9 U.S.c. § 1 et seq. ("FAA"). 

Respondent also does not meaningfully address Petitioners Rent-A-Center, Inc., and Rent-A

Center East, Inc. 's ("RAC") arguments and authorities set forth within its Opening Brief as to 

why the Circuit Court's Order is in error and should be reversed. Instead, Respondent asserts 

three Cross Assignments of Error, which she claims prevents enforcement of the Agreement's 

Delegation Clause (App 42). 

However, none of the challenges advanced by Respondent within her Cross Assignments 

of Error prevents enforcement of either the Delegation Clause or the Agreement generally. As 

an initial matter, many of Respondent's challenges are not directed at the Delegation Clause 

specifically, but rather to the Agreement more generally or to other specific provisions of the 

Agreement. As a result, under Rent-A-Center, West, fllc. v. Jackson ("Rent-A-Center West"), 

561 U.S. 63 (2010), these challenges are for an arbitrator to decide, not this Court. 

However, even if this Court were to consider all of Respondent's purported challenges to 

the Delegation Clause or the Agreement generally, they should all be rejected. First, West 

Virginia Code § 23-2-7 does not prevent enforcement of either the Delegation Clause or the 

Arbitration Agreement, because to the extent that West Virginia Code § 23-2-7 purports to 

prevent arbitration of worker's compensation discrimination claims, it is preempted by the FAA. 

See AT&T Mobility LLC v. Concepcion ("Concepcion"), 563 U.S. 333, 341-44 (2011); 

Southland Corp. v. Keating ("Keating"), 465 U.S. 1, 10 (1984); Pine Ridge Coal Co. v. Loftis 

("Pine Ridge"), 271 F. Supp.2d 905, 908-09 (S.D. W. Va. 2003); Brown v. Genesis Healthcare 
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Corp. ("Brown 1'), 724 S.E.2d 250 (2011), vacated on other grounds by Marmet Health Care 

Ctr., Inc. v. Brown ("Marmet"), 565 U.S. 530 (2012); and Credit Acceptance Corp. v. Front 

("Credit Acceptance"), 745 S.E.2d 556, 570 (2013). Second, none of Respondent's procedural 

unconscionability challenges are supportable under Natiol1star Mortg., LLC v. West 

("Nationstar"), 785 S.E.2d 634 (2016), and Respondent can point to no provision of the 

Delegation Clause or Arbitration Agreement that is substantively unconscionable. Third, the 

Delegation Clause is not ambiguous, but rather a clear and unmistakable assignment to the 

arbitrator to decide any disputes relating to the enforceability or applicability of the Agreement. 

See House v. Rent-A-Ctr. Franchising Inti, Inc. ("House"), CV 3:16-06654, *6 (S.D. W. Va. 

Dec. 21,2016), appeal dismissed, No. 17-1067,2017 WL 3124050 (4th Cir. Mar. 29, 2017) 

("The delegation provision at issue is clear and concise, stating that "[t]he Arbitrator ... shall 

have exclusive authority to resolve any dispute relating to the interpretation, applicability, 

enforceability, or formation of this Agreement." ... Language designating authority to an 

arbitrator cannot be made any clearer."). 

For the reasons, authorities and arguments set forth below and within RAC's Opening 

Brief, this Court should therefore ovenLlle the Cross Assignments of Error. p:verse the Circuit 

Court's Order, enforce the Arbitration Agreement according to its tem1s, and compel Respondent 

to arbitration in accordance with the terms of the Agreement. 

II. ARGUMENT 

A. Respondent's argument that the Delegation Clause allegedly violates 'Vest 
Virginia Code 23-2-7 (Respondent's First Cross Assignment of Error) is not 
a challenge to the Delegation Clause specifically and is therefore for the 
Arbitrator to decide. 

Respondent purports to challenge the Delegation Clause under "W::';t Virginia Code 

§ 23-2-7 as it results in an improper exemption from burdens and a waiver of benefits under [the] 

2 



worker's compensation statute." (Respondent's Brief at pp. 4, 10-16). Respondent's argument, 

however, conflates the Delegation Clause - a separate and distinct agreement to arbitrate 

disputes regarding the enforceability or applicability of the Agreement (App. 42) - with another 

provision of the Agreement, which requires arbitration of Respondent's underlying worker's 

compensation discrimination claim (App. 40). Because the Delegation Clause itself does not 

affect any burdens or benefits arising under the worker's compensation statute, Respondent's 

challenge under West Virginia Code §23-2-7 is therefore actually directed at the provision of the 

Agreement requIrIng arbitration of Respondent's underlying worker's compensation 

discrimination claim. Under the FAA and binding U.S. Supreme Court precedent, this challenge 

is for an arbitrator to decide, not this Court. 

In Rent-A-Center West, 561 U.S. 63 (2010), the U.S. Supreme Court explained that there 

are two types of challenges under Section 2 of the FAA: one type specifically challenges the 

validity of the agreement to arbitrate and the other challenges the contract as a whole or another 

provision of the contract that allegedly renders the whole contract invalid. Id. at 70 (citing 

Buckeye Check Cashing, Inc. v. Ca rdegn a , 546 U.S. 440, 444 (2006)). And, as the Court further 

explained, "only the first type of challenge is relevant to a court's detennination whether the 

arbitration agreement at issue is enforceable," and "a party's challenge to another provision of 

the contract, or to the contract as a whole, does not prevent a court from enforcing a specific 

agreement to arbitrate." Id. This is because an arbitration provision is severable from the 

remainder of the contract. Id. at 70-71. 

Applying these principles from Rent-A-Center West, the Delegation Clause is the specific 

arbitration agreement at issue here; it is a separate and distinct agreement to arbitrate a given 

dispute (namely the enforceability and applicability of the Arbitration Agreement) and severable 
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from the remainder of the Arbitration Agreement. I And this specific agreement to arbitrate the 

enforceability or applicability of the Agreement is enforceable under the FAA, like any other. 

Jd. at 70 ("An agreement to arbitrate a gateway issue is simply an additional, antecedent 

agreement the party seeking arbitration asks the federal court to enforce, and the FAA operates 

on this additional arbitration agreement just as it does on any other. "). 

Respondent's challenge, on the other hand - that the parties, contrary to West Virginia 

Code §23 -2-7, have improperly exempted themselves from the burdens and waived the benefits 

of the worker's compensation statute - is a challenge to the provision of the Arbitration 

Agreement requmng Respondent to arbitrate her underlying worker's compensation 

discrimination claim. Although Respondent frames the challenge as one to the Delegation 

Clause, the only specific benefits or burdens she can point to arising from the worker's 

compensation statute, which have been exempted or waived, are "her access to the West Virginia 

circuit court" and her "right to a jury trial." (Respondent's Brief at 12).2 Not only does her 

challenge fail regardless of whether it is directed at the Delegation Clause, the contract as a 

whole, or another provision of the Arbitration Agreement (as explained in detail below), but the 

parties' agreement to arbitrate disputes as to the enforceability or applicability of the Agreement 

has no effect or bearing on any of the burdens or benefits created by the worker's compensation 

1 Although the severability doctrine originated from cases where arbitration provisions were contained in contracts 
unrelated to arbitration, the fact that the contract is itself an arbitration agreement "makes no difference." Rent-A
Center West, 561 U.S. at 72. "Application of the severability rule does not depend on the substance of the 
remainder of the contract." Id. 

2 Although Respondent claims generally that she has been deprived of the "ability to enforce the anti-discrimination 
provisions under West Virginia Workers' Compensation statutory law and the purported contract exempts the 
employer from the burden of the Worker's Compensation act and waives [Respondent's] rights under the act" and 
she identifies a number of subjects covered by the worker's compensation statutory scheme, she does not identify 
(nor can she) any specific benefit or burden - other than her access to courts or right to a jury trial - arising from the 
worker's compensation statute that has been exempted or waived contrary to West Virginia Code § 23-2-7. Indeed, 
the Agreement expressly allows her to bring a worker's compensation discrimination claim in arbitration (App. 40), 
and it allows an arbitrator to award her any remedies available under the law (App. 42). 
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statute. Rather, the only provision of the Agreement that affects her access to the courts or right 

to a jury trial for her underlying worker's compensation discrimination claim is, of course, the 

provision of the Agreement that requires arbitration of her worker's compensation discrimination 

claim. Because Respondent's challenge is directed specifically at the provision of the 

Agreement that requires arbitration of her worker's compensation discrimination claim, and not 

the Delegation Clause itself, the Delegation Clause must be enforced and Respondent's 

challenge is for an arbitrator to decide, not this Court. 

B. Even if the Court considers Respondent's First Cross Assignment of Error, 
West Virginia Code § 23-2-7 does not prevent enforcement of the Delegation 
Clause specifically or the Arbitration Agreement generally. 

Even if this Court were to consider whether West Virginia Code § 23-2-7 prevents 

enforcement of the Delegation Clause specifically or the Arbitration Agreement generally, it 

does not prevent enforcement of either. As an initial matter, if this challenge by Respondent is 

taken at face value - as a precise attack on the parties' agreement to have an arbitrator decide 

disputes as to the enforceability or applicability of the Arbitration Agreement - it should be 

dismissed out of hand because the Delegation Clause itself does nothing that could even arguably 

run afoul of West Virginia Code § 23-2-7. By merely agreeing to have an arbitrator decide 

whether the Agreement is enforceable or applicable in relation to Respondent's claim, there is no 

burden or benefit arising from the worker's compensation statute that is affected by the parties' 

agreement in this regard and Respondent can point to none. For this reason alone, Respondent's 

challenge to the Delegation Clause should be rejected. 

But even if this Court were to look beyond the Delegation Clause in determining the 

enforceability of the Delegation Clause or the Agreement generally, West Virginia Code 

§ 23-2-7 does not prevent enforcement of either. Despite Respondent's detailed recitation of the 

various matters covered by the West Virginia worker's compensation statutory scheme 
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(Respondent's Brief at 15-16), nothing in the Arbitration Agreement or the FAA exempts or 

waives any substantive burdens or benefits arising from the statute. To the contrary, the 

Arbitration Agreement allows Respondent to enforce her rights under the worker's compensation 

statute by bringing a worker's compensation discrimination claim in arbitration (App. 40) and 

recover any remedies available under the law (App. 42). The U.S. Supreme Court has likewise 

made clear: 

By agreeing to arbitrate a statutory claim, a party does not forgo the substantive 
rights afforded by the statute; it only submits to their resolution in an lrbitral ... 
forum. So here, Ferrer relinquishes no substantive rights the T AA or other 
California law may accord him. But under the contract he signed, he cannot 
escape resolution of those rights in an arbitral forum. 

Preston v. Ferrer ("Preston"), 552 U.S. 346, 359 (2008) (internal quotations and citation 

omitted). 

Indeed, the only right affected by the Arbitration Agreement is Respondent's access to a 

court to resolve her claim. And inasmuch as West Virginia Code § 23-2-7 purports to prevent 

parties from agreeing to arbitrate a worker's compensation discrimination claIm, it is preempted 

by the FAA. See Moses H. Cone Mem '/ Hasp. v. Mercury Constr. Corp., 460 U.S. 1,24 (1983) 

("Section 2 is a congressional declaration of a liberal federal policy favoring arbitration 

agreements, notwithstanding any state substantive or procedural policies to the contrary."). 

Respondent argues that § 23-2-7 is not preempted by Section 2 of the FAA because it is not 

directed at arbitration agreements specifically and "applies broadly to all [ ] contracts exempting 

burdens or waiving benefits under the Workers' Compensation chapter and in no way treats 

arbitration agreements or purported delegation clauses unequally." (Respondent's Brief at 12). 

However, these arguments have been rejected by various pronouncements and holdings from the 

U.S. Supreme Court and this Court. 
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When a state law "prohibits outright the arbitration of a particular type of claim, the 

analysis is straightforward: The conflicting rule is displaced by the FAA." AT&T Mobility LLC 

v. Concepcion ("Concepcion"), 563 U.S. 333, 341 (2011). "Although §2's saving clause 

preserves generally applicable contract defenses, nothing in it suggests an intent to preserve 

state-law rules that stand as an obstacle to the accomplishment of the FAA's objectives.,,3 Id. at 

343. And, simply because West Virginia Code § 23-2-7 does not expressly single out arbitration 

agreements, this too does not save it from FAA preemption. See Kindred Nursing Ctrs. Ltd. 

P'ship v. Clark ("Kindred"), 137 S. Ct. 1421, 1426 (2017) ("In Concepcion, for example, we 

described a hypothetical state law declaring unenforceable any contract that disallow[ ed] an 

ultimate disposition [of a dispute] by a jury. Such a law might avoid referring to arbitration by 

name; but still, we explained, it would rely on the uniqueness of an agreement to arbitrate as [its] 

basis-and thereby violate the FAA.") (internal quotations and citations omitted). 

Moreover, in Southland Corp. v. Keating ("Keating"), 465 U.S. I (1984), the U.S. 

Supreme Court held that the FAA preempted a state statutory scheme that required judicial 

consideration of claims brought under California's Franchise Investment la\v. Much like West 

Virginia Code § 23-2-7, the state statute at issue in Keating did not expressly target arbitration 

agreements specifically, providing that, "[a]ny condition, stipulation or provision purpOliing 

to bind any person acquiring any franchise to waive compliance with any provi,ion of this law or 

any rule or order hereunder is void.'" Id. at 10 (emphasis added). The Court nevertheless held 

that the statute "directly conflicts with § 2 of the Federal Arbitration Act and violates the 

Supremacy Clause," explaining that Congress, through the FAA, had "withdrawn the power of 

3 The '''principal purpose' of the FAA is to 'ensur[ e] that private arbitration agreements are cnforced according to 
their terms. ", Concepcion, 563 U.S. at 344. 
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the states to require a judicial forum for the resolution of claims which the contracting parties 

agreed to resolve by arbitration." Id. 

In finding that the state statute at issue in Keating was preempted by the FAA, the Court 

rejected the very argument made by Respondent here - that a state statute like West Virginia 

Code § 23-2-7 can serve as a ground for the revocation of any contract under Section 2 of the 

FAA. The Court agreed "of course, that a party may assert general contract defenses such as 

fraud to avoid enforcement of an arbitration agreement," but the Court determined that, unlike 

fraud, "the defense to arbitration found in the California Franchise Investment Law is not a 

ground that exists at law or in equity 'for the revocation of any contract. '" Id. at 16 n.ll. Rather, 

it was "merely a ground that exists for the revocation of arbitration provisions in contracts 

subject to the California Franchise Investment Law." Id. The Court therefore concluded that the 

savings clause did not apply. Here too, West Virginia Code § 23-2-7 is not a ground that exists 

for the revocation of any contract under Section 2 of the FAA because it only applies to 

employment contracts implicating burdens and benefits covered by the worker's compensation 

statute. As a result, Respondent's argument - that West Virginia Code § 23-2-7 survives FAA 

preemption - is foreclosed by Keating. 

Relying on Keating, the United States District Couli for the Southern District of West 

Virginia rejected the identical argument made by Respondent here - that an agreement to 

arbitrate a worker's compensation discrimination claim was unenforceable because it violated 

West Virginia Code § 23-2-7. Pine Ridge Coal Co. v. Loftis ("Pine Ridge"), 271 F. Supp.2d 

905,908-09 (S.D. W. Va. 2003). After analyzing Keating, the Pine Ridge court held: 

Thus, to the extent that W. Va. Code § 23-2-7 would require judicial 
consideration of claims brought under the state workers' compensaticn statutes, 
§ 23-2-7 is preempted by § 2 of the Federal Arbitration Act. 

Id. at 909 (citing Adkins v. Labor Ready, Inc., 303 F.3d 496,506 (4th Cir. 2002)). 
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And to be sure, this Court's holdings in Brown v. Genesis Healthcare Corp. ("Brown 1'), 

724 S.E.2d 250 (2011), vacated all other grounds by Marmet Health Care Ctr., Inc. v. Brown 

("Marmet"), 565 U.S. 530 (2012), and Credit Acceptance Corp. v. Front ("Credit Acceptance"), 

745 S.E.2d 556,570 (2013), definitively establish that West Virginia Code § 23-2-7 is preempted 

by the FAA to the extent it requires judicial consideration of claims covered by a FAA -governed 

arbitration agreement. In Brown I, the plaintiff argued that the arbitration clause was 

unenforceable because it violated Section 15 ( c) of the West Virginia Nursing Home Act, which 

creates a cause of action for violations of the statute's requirements and prohibits waivers of that 

right. Id. at 264. This Court found, to the extent that Section 15( c) "attempts to nullify and void 

any arbitration clause in a written contract, which evidences a transaction affecting interstate 

commerce, between a nursing home and a nursing home resident or the resident's legal 

representative, the statute is preempted by the Federal Arbitration Act, 9 U.S.c. § 2." Id. at 282. 

And while this Court acknowledged that "there may be other types of agreements that Section 

15(c) may operate to nullify," the FAA nevertheless preempts Section 15(c) from nullifying an 

FAA-governed arbitration agreement. 724 S.E.2d at 282. Much like the U.S. Supreme Court 

found in Keating, this Court recognized that "[ s ]tate laws that are applicable to arbitration 

contracts and some other types of contracts, but not all contracts, are not grounds for the 

revocation of any contract." Id. (citations omitted). 

In Credit Acceptance, the circuit court refused to enforce a FAA-governed arbitration 

agreement because "West Virginia Code § 46A-1-107 prohibits West Virginia consumers from 

waiving any rights under the West Virginia Consumer Credit and Protection Act." 745 S.E.2d at 

569. Just like West Virginia Code § 23-2-7 and the statute at issue in Brown I, the statute at 

issue in Credit Acceptance did not expressly target arbitration agreements and could be 

9 



construed to apply more broadly than to just arbitration agreements. However, this Court held 

the statute preempted by the FAA and reasoned: 

[a] state statute, rule, or common-law doctrine, which targets arbitration 
provisions for disfavored treatment and which is not usually applied to other types 
of contract provisions, stands as an obstacle to the accomplishment and execution 
of the purposes and objectives of the Federal Arbitration Act, 9 U.S.c. S 2, and is 
preempted. 

Syl. Pt. 4, Credit Acceptance, 745 S.E.2d at 570 (citing Syl. Pt 8, BroHiIl I, 724 S.E.2d at 261). 

Respondent's argument that West Virginia Code § 23-2-7 prevents enforcement of the 

Delegation Clause or the Arbitration Agreement generally cannot be reconciled with this Court's 

holdings from Brown I and Credit Acceptance, and there is simply no basis to distinguish the 

statutory provisions that were found to be preempted in those cases with West Virginia Code 

§ 23-2-7. As a result, the FAA preempts West Virginia Code § 23-2-7, just like in Brown I and 

Credit Acceptance. 

Accordingly, inasmuch as West Virginia Code § 23-2-7 purports to prevent parties from 

agreeing to arbitrate a worker's compensation discrimination claim, it is preempted by the FAA 

and does not render either the Delegation Clause or the Arbitration Agreement unenforceable. 

C. Respondent's unconscionability challenges (Respondent's Second Cross 
Assignment of Error) fail and do not prevent enforcement of either the 
Delegation Clause specifically or the Arbitration Agreement generally. 

Respondent argues that the Delegation Clause is procedurally unconscionable because 

(1) it is contained in a contract of adhesion; (2) she was hurried through signing a number of 

"forms" and did not have sufficient time to read them; (3) there was unequal bargaining power 

and sophistication between the parties; and (4) the question of who should decide arbitrability is 

"arcane." She also argues the Delegation Clause is substantively unconscionable because (1) it 

violates West Virginia Code § 23-2-7 and (2) it allegedly lacks mutuality. 
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Although none of these arguments renders the Delegation Clause or the Arbitration 

Agreement unconscionable (as explained in detail below), most of these arguments are not 

attacks on the Delegation Clause specifically, but rather are more accurately characterized as 

challenges to the Arbitration Agreement as a whole, including the Delegation Clause. In Rent-A-

Center West, the U.S. Supreme Court explained the underlying principles behind the severability 

doctrine and that challenges directed at the agreements as a whole, which apply equally to the 

Delegation Clause, are for an arbitrator to decide, and not a court: 

Thus, in an employment contract many elements of alleged unconscionability 
applicable to the entire contract (outrageously low wages, for example) would not 
affect the agreement to arbitrate alone. But even where that is not the case--as in 
Prima Paint itself, where the alleged fraud that induced the whole contract 
equally induced the agreement to arbitrate which was part of that contract-
we nonetheless require the basis of challenge to be directed specifically to the 
agreement to arbitrate before the court will intervene. 

Rent-A-Center West, 561 U.S. at 71 (emphasis added). 

Although Respondent purports to attack the Delegation Clause specifically, her 

arguments in substance reflect that she is attacking the Arbitration Agreement, including the 

Delegation Clause. (See Respondent's Brief at 18 ("There can be no real dispute in this case that 

the arbitration and the purported delegation clause at issue here are part of an adhesion contract," 

and "[t]he purported delegation clause as well as the remainder of the agreement are part of a 

preprinted fonn contract drafted by the defendant with no opportunity for the plaintiff to alter 

any tenTIS of the agreement...")). Respondent's Affidavit repeatedly refers to the way the "fonTIs" 

were presented to her and the manner in which she signed the "fonTIs," and when she does 

mention the Delegation Clause specifically she refers to "any fonns involving arbitration or any 

purported delegation clause." (App. 78). Likewise, Respondent's challenge based on unequal 

bargaining power does not apply to the Delegation Clause specifically, but rather to the 
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Agreement generally. And as explained in more detail above, Respondent's argument that the 

Delegation Clause violates §23-2-7 is actually a challenge to the separate provision of the 

Arbitration Agreement requiring the parties to arbitrate Respondent's underlying worker's 

compensation discrimination claim, not the Delegation Clause itself. As a result, these 

challenges should be for an arbitrator to decide, not this court. 

However, even if this Court were to consider all of Respondent's unconscionability 

challenges, they have no merit and provide no basis for refusing to enforce either the Delegation 

Clause or the Arbitration Agreement. RAC has already dedicated a number of pages in its 

Opening Brief to explaining why the Delegation Clause is not unconscionable, based on both the 

grounds relied upon by the Circuit Court and the arguments advanced by Respondent. 

(Petitioner's Brief at 14-23).4 However, for the Court's convenience and out of an abundance of 

caution, RAC will address Respondent's unconscionability challenges identified in her Second 

Cross Assignment of Error. 

1. Neither the Delegation Clause nor the Arbitration Agreement generally is 
procedurally unconscionable. 

In Nationstar Mortg., LLC v. West ("Nationstar"), 785 S.E.2d 634 (2016), this Court 

rejected almost identical arguments to the ones made by Respondent here - that an arbitration 

agreement was an unconscionable contract of adhesion because the plaintiffs were hurried 

through entering into a transaction and due to an "imbalance in bargaining power, unfair 

surprise, and absence of meaningful choice." 785 S.E.2d at 639. Although RAC thoroughly 

analyzes and repeatedly relies on Nationstar within its Opening Brief in support of its arguments 

that neither the Delegation Clause nor the Agreement generally are unconscionable, 

4 RAC directs the Court to its Opening Brief at 14-23 and incorporates those arguments and authorities here. 

12 



Respondent's Brief does not cite to or address Nationstar, and she makes no attempt to 

distinguish it from the facts here - nor can she. 

This Court recognized in Nationstar that "[b ]ecause contracts of adhesion are by 

definition typically prepared by a party with more power, we do not view that factor as 

persuasive in itself." Id. at 640; see also Adkins, 303 F.3d at 501 (a ruling of unconscionability 

based solely on the gross bargaining disparities between the parties "could potentially apply to 

every contract of employment in our contemporary economy"); Concepcion, 563 U.S. at 346-

347; Employee Resource Group, LLC, v. Harless, 2017 W. Va. LEXIS 265 (April 13,2017); Am. 

Gen. Life & Accident Ins. Co. v. Wood (U Wood"), 429 F.3d 83, 88 (4th Cir. 2005). 

Nationstar rejected arguments based on a lack of sophistication and alleged unfair 

surprise because there was a lack of evidence in the record to support these findings and because 

of the language, in all capital letters, immediately above the plaintiffs' signature lines on the 

agreement. 785 S.E.2d at 640 ("Given the placement of the arbitration language--immediately 

above their signature lines and in all capital letters, we find the avennent of unfair surprise to be 

similarly unpersuasive."); see also State ex rei. Ocwen Loan Servicing, LLC v. Webster, 232 W. 

Va. 341, 358, 752 S.E.2d 372,389 (2013) (requiring evidence in the record to support a finding 

that parties "lacked sophistication and financial knowledge to a degree that rendered the contract 

unenforceable"). Here too, there is no evidence either within Respondent's Affidavit or 

otherwise that Respondent was incapable of and/or did not in fact understand any language in the 

Delegation Clause or the Agreement generally, and, here too, directly above Respondent's 

signature, in all capitalized and bolded letters, the Agreement states, inter alia: "I 

UNDERSTAND THAT BY SIGNING THIS AGREEMENT THE COMPANY AND I ARE 

GIVING UP OUR RIGHTS TO A JURY TRIAL AND THAT PURSUANT TO THE 
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TERMS OF THIS AGREEMENT, I AM AGREEING TO ARBITRATE CLAIMS 

COVERED BY THIS AGREEMENT." (App. 44) 

Nationstar also rejected arguments that the plaintiffs did not fully appreciate their 

relinquishment of the right to utilize the court system and that they were hurried through signing 

and did not read the documents. This Court stated, "It has long been the rule that' [ a] party to a 

contract has a duty to read the instrument," and, "[T]he fact that the Wests may have signed a 

document without reading it first does not excuse them from the binding effect of the agreements 

contained in the executed document." Id at 641. Here too, at most, Respondent avers that she 

was hurried through signing new hire paperwork and did not fully appreciate what she was 

signing, but that does not excuse her from the binding effect of the Delegation Clause 

specifically or the Agreement generally. See id.; see also Sydnor v. Conseco Fin. Servs. Corp., 

252 F.3d 302, 306 (4th Cir. 2001) ("[A]n elementary principle of contract law is that a party 

signing a written contract has a duty 'to inform himself of its contents before executing it, ... and 

in the absence of fraud or overreaching he will not be allowed to impeach the effect of the 

instrument by showing that he was ignorant of its contents or failed to read it. '''). 

Lastly, Respondent argues that the question of who decides arbitrability is arcane, but this 

argument provides no support whatsoever for a finding of procedural unconscionability. Justice 

Breyer's opinion from First Options of Chicago, Inc. v. Kaplan ("First Options"), 514 U.S. 938 

(1995), does acknowledge that the issue of who decides arbitrability is arcane when an 

agreement is silent or ambiguous in this regard, but it is for this very reason that FAA 

jurisprudence requires that parties must "clearly and unmistakably" agree to arbitrate questions 

of arbitrability in order for that agreement to be enforceable. First Options, 514 U.S. at 944 
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("Courts should not assume that the parties agreed to arbitrate arbitrability unless there is "clea[ r] 

and unmistakabl[ e]" evidence that they did so. "). 

Here, the parties were not left to wonder who would decide a dispute as to the 

enforceability or applicability of the Agreement because the Delegation Clause clearly states that 

an arbitrator, as opposed to a court, will resolve these disputes. (App. 42). Whether there would 

be uncertainty as to who would decide these issues absent the Delegation Clause is entirely 

irrelevant to an unconscionability analysis here. And perhaps more importantly, there is no 

statement within Respondent's Affidavit or otherwise claiming that she does not understand the 

Delegation Clause or that she did not know who would be deciding disputes relating to the 

enforceability or applicability of the Agreement, given the Delegation Clause. 

Accordingly, it is Respondent's burden to prove procedural unconscionability, 

Nationstar, 785 S.E.2d at 638, and she has advanced no argument that would support a finding of 

procedural unconscionability under West Virginia law. 

2. Neither the Delegation Clause nor the Arbitration Agreement generally is 
substantively unconscionable. 

Because Respondent's procedural unconscionability challenges are not 'jpportable under 

West Virginia law, and both procedural and substantive unconscionability are required in order 

to find an agreement unenforceable based on unconscionability, this Court need not consider 

Respondent's substantive unconscionability challenges. But even if this Court were to consider 

them, Respondent can point to no term or provision within the Arbitration Agreement that is 

unfair, one-sided, or that would support a finding of substantive unconscionability. See 

Natiol1star, 785 S.E.2d at 642 ("Substantive unconscionability involves unfairness in the contract 

itself and whether a contract tenn is one-sided and will have an overly harsh effect on the 
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disadvantaged party."); Wood, 429 F.3d at 88-89 (in order for a party to establish 

unconscionability, they must identify the existence of unfair tem1S in the contract). 

Respondent claims the Delegation Clause and/or the Arbitration Agreement are 

substantively unconscionable because they deny her access to courts in violation of West 

Virginia Code § 23-2-7. However, as explained in detail in Section lI(B), supra., West Virginia 

Code § 23-2-7 is preempted by the FAA inasmuch as it requires judicial consideration of claims 

covered by a F AA-govemed arbitration agreement. See Section II(B), supra., including 

Concepcion, 563 U.S. at 341-44; Keating, 465 U.S. at 10; Pine Ridge, 271 F. Supp.2d at 908-09; 

Brown I, 724 S.E.2d at 282; and Credit Acceptance, 745 S.E.2d at 569-70. West Virginia Code 

§ 23-2-7 therefore cannot serve as a grounds for a finding of substantive unconscionability. See 

Concepcion, 563 U.S. at 341 ("a court may not 'rely on the uniqueness of an agreement to 

arbitrate as a basis for a state-law holding that enforcement would be unconscionable, for this 

would enable the court to effect what ... the state legislature cannot. '''); Credit Acceptance, 231 

745 S.E.2d at 570 (" ... courts may not rely on the uniqueness of an agreement to arbitrate, which 

necessarily waives jury trial, as a basis for a state-law holding that enforcement would be 

unconscionable.") (quoting Harrington v. Atlantic Sounding Co., Inc., 602 F.3d 113, 126 (2d Cir. 

2010)); Wood, 429 F.3d at 89-90 (rejecting the argument that an arbitration provision is 

substantively unconscionable because it abrogates state constitutional rights to state judicial 

forums and trial by jury and stating, "Wood's argument expresses precisely the sort of general 

antipathy to arbitration already considered and rejected by the Supreme Court and this Circuit.); 

see also Marmet, 565 U.S. at 534 (directing this Court on remand to consider whether the 

arbitration clauses are unenforceable under state common-law principles that are not pre-

empted by the FAA). 
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Respondent's only other substantive unconscionability challenge is that the Delegation 

Clause lacks mutuality of obligation. However, the Delegation Clause of course applies equally 

to both parties, as both parties are bound by their agreement that an arbitrator, and not any 

federal, state, or local court or agency, shall have exclusive authority to resolve any dispute 

relating to the enforceability or applicability of the Arbitration Agreement. The Arbitration 

Agreement also contains mutual promises by both Respondent and RAC to arbitrate disputes 

covered by the Agreement (App. 40), which constitutes sufficient consideration to support the 

Agreement. See Nationstar, 785 S.E.2d at 642 (" ... rather than full bilaterality, only a modicum 

of bilaterality is required to avoid a detennination of unconscionability.") Citizens Telecoms. 

Co. of W Virginia v. Sheridan, 799 S.E.2d 144, 152 (2017) ("mutual commitments to arbitrate 

alone constitute sufficient consideration to support the contract.") (quoting Toney v. EQT Corp., 

No. 13-1011,2014 W. Va. LEXIS 757,2014 WL 2681091 at *3 (June 13,2014)). 

Upon closer examination of Respondent's argument that the Delegation Clause lacks 

mutuality, the argument is actually an argument based on a mistrust of arbitration. 

(Respondent's Brief at 26 ("the arbitrator has a financial interest in his decision. Simply put, if 

the arbitrator rules in favor of the defendant and arbitration he gets paid ... If he rules in favor 

[of] the plaintiff and against arbitration he does not."). However, this antiquated argument based 

on a mistrust of arbitration has been repeatedly rejected by the United States Supreme Court. 

See, e.g., 14 Penn Plaza, LLC v. Pyett, 556 U.S. 247 (2009) ("At bottom, objections centered on 

the nature of arbitration do not offer a credible basis for discrediting the choice of that forum to 

resolve statutory antidiscrimination claims."); Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 

79, 89-90 (2000) ("generalized attacks" resting on "suspicion of arbitration" must be rejected); 

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S 20, 30 (2000) (the "host of challenges to the 
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adequacy of arbitration procedures" advanced by the employee constitute generalized attacks 

based on suspicion and are "far out of step with our current strong endorsement" of arbitration); 

ShearsonlAm. Express, Inc. v. McMahon, 482 U.S. 220, 232 (1987) ("there is no reason to 

assume at the outset that arbitrators will not follow the law"); Mitsubishi Motors Corp. v. Soler 

C!llysler-Plymouth, Inc., 473 U.S. 614, 634 (1985) ("We decline to indulge the presumption that 

the parties and arbitral body conducting a proceeding will be unable or unwilling to retain 

competent, conscientious, and impartial arbitrators."). 

Because Plaintiff can point to not provision of the Delegation Clause or the Arbitration 

Agreement that is substantively unconscionable, Respondent's unconscionability challenges 

must also be rejected for this reason as well. 

D. The Delegation Clause is not ambiguous (Respondent's Third Cross 
Assignment of Error). 

Respondent argues that the Delegation Clause is somehow ambiguous because it does not 

refer to "arbitrability." However, the Delegation Clause is even more specific in this regard; it 

expressly assigns to the arbitrator the authority to detennine specific issues, such as 

enforceability and applicability of the Agreement, which are encompassed by the broader issue 

of arbitrability. The Delegation Clause clearly states: 

The Arbitrator, and not any federal, state, or local court or agency, shall have 
exclusive authority to resolve any dispute relating to the interpretation, 
applicability, enforceability, or fonnation of this Agreement, including, but not 
limited to any claim that all or part of this Agreement is void or voidable. 

(App.42) 

It is hard to imagine how the Delegation Clause could be any more clear. It provides that 

the arbitrator, and not any federal, state, or local court or agency, shall have exclusive authority 

to resolve any disputes relating to the enforceability or applicability of the Agreement. And, of 
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course, the Delegation Clause is not susceptible to any other reasonable interpretation, other than 

what it stands for by its plain meaning and tern1S. 

Indeed, the United States Supreme Court enforced the exact Delegation Clause as a "clear 

and unmistakable" assignment of the gateway issues of arbitrability to the arbitrator to decide. 

Rent-A-Center West, 68-73. Although Respondent argues that the Supreme Court did not find it 

was "clear and unmistakable," this is not the case. Under the FAA, in order for a court to 

enforce an agreement that assigns gateway issues of arbitrability to an arbitrator to decide, there 

must be a clear and unmistakable assignment. First Options, 514 U.S. at 944 ("Courts should 

not assume that the parties agreed to arbitrate arbitrability unless there is "clea[r] and 

unmistakabl[ e]" evidence that they did so."). The Supreme Court ultimately enforced the 

Delegation Clause in Rent-A-Center West, and without a clear and unmistakable assignment it 

could not have been enforced and there would have been no need for the Court to determine 

whether it was properly attacked. Furthennore, this Court in describing the holding from Rent

A-Center West stated, "[t]he Supreme Court decided that a properly-drafted delegation provision 

is nothing more than a narrow written provision to settle by arbitration any question about the 

validity and enforceability of the arbitration agreement." Schumacher Homes of Circleville, Inc. 

v. Spencer, 237 W. Va. 379, 389, 787 S.E.2d 650, 660 (2016) (emphasis added). 

Even more recently, the Southern District of West Virginia enforced the identical 

Delegation Clause, likewise finding it to be valid and enforceable and a clear and unmistakable 

delegation. See House v. Rent-A-Ctr. Franchising Inti, Inc., CV 3:16-06654, *6 (S.D. W. Va. 

Dec. 21,2016), appeal dismissed, No. 17-1067,2017 WL 3124050 (4th Cir. Mar. 29,2017) 

("The delegation provision at issue is clear and concise, stating that "[t]he Arbitrator ... shall 

have exclusive authority to resolve any dispute relating to the interpretation, applicability, 
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enforceability, or fonnation of this Agreement." ... Language designating authority to an 

arbitrator cannot be made any clearer. "). 

There can therefore be no question that the Delegation Clause is not ambiguous. Rather, 

it is a "clear and unmistakable" assignment to the arbitrator to detem1ine any disputes relating to 

the enforceability or applicability of the Arbitration Agreement, and it must be enforced. 

III.CONCLUSION 

The Circuit Court erred by failing to enforce the parties' FAA-govemed Arbitration 

Agreement according to its tenns, finding the Delegation Clause unconscionable and 

unenforceable, and denying RAC's Motion to Compel. Additionally, the Cross Assignments of 

Error advanced by Respondent have no merit and should not be sustained. 

For the reasons set forth above and in RAC's Opening Brief, this CGliii should reverse 

the Circuit Court's Order, overrule Respondent's Cross Assignments of Error, find the 

Agreement's Delegation Clause enforceable, enforce the parties' FAA -govemed Arbitration 

Agreement according to its tenns, and issue an Order that grants RAC's Motion to Compel and 

requires Respondent to proceed to arbitration in accordance with the Arbitration Agreement. 

Dated: January 9,2018 Signed: 

~4£ 
LITTLER MENDELSON, PC 
707 Virginia Street, East, Suite 1010 
Charleston, WV 25301 
Telephone: 304.599.4600 
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