
NOTED CIVIL DOCKET 

JUN 2 3 2017 

IN THE CIRCUIT COURT OF MERCER COUNTY, WEST V GINIAULIE BALL 
CLERK CiRCUIT COURT 

MERCER COUNTY 
ANITA ELLIS, TIFF, 

V. CIVIL CASE NO. 16-C-375 

RENT-A-CENTER, DEFENDANT. 

ORDER DENYING DEFENDANT'S MOTION TO DISMISS AND COMPEL 

ARBITRATION 

I. Brief Conclusion 

This matter came before the Court on June 6, 2017, on Defendant's Motion to Dismiss 

and Compel Arbitration. There appearing were Robert. F. Freidman and Richard Wallace for 

Defendant Rent-A-Center; and Jerome McFadden and James McQueen for Plaintiff Anita Ellis. 

Rent-A-Center argues that Plaintiff's claim under W.Va Code§§ 23-SA-3; 23-2-7 is preempted 

by the Federal Arbitration Act. After careful consideration of the arguments of counsel, the Court 

file, pertinent legal authorities, and for reasons discussed more fully hereinafter, Defendant's 

Motion is DENIED. 

II. Background 

Plaintiff is a former employee of Defendants, Rent-A-Center, Inc. She began working as 

an Assistant Manager for Rent-A-Center in March of2011. She was terminated via letter dated 

November 28, 2014. Plaintiff injured herself at work on April 8, 2014. After seeking medical 

care, she filed a West. Virginia Workers' Compensation Claim, which was ruled, compensable by 

the claims administrator on May 19, 2014 where she was awarded Temporary Total Disability 

through May 15, 2014. 

On October 8, 2015, Plaintiff submitted an application to re-open her Workers' 

Compensation claim, for which Plaintiffs treating physician verified that Plaintiff was out of 
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work through December 17, 2014. She was again awarded Temporary Total Disability benefits 

through December 17, 2014. Effective November 11, 2014, Plaintiff was terminated based upon 

her absences from work. Plaintiff filed a Complaint in the Circuit Court ofMercer County, 

however, Defendant argues that she is bound by the arbitration agreement that she signed at the 

commencement of her employment. Plaintiff argues that W.Va. Code§ 23-2-7 does not allow 

any employer to exempt themselves from the benefits of W.Va. Code§ 23-5A-3 by contract. 

Defendant argues that the FAA preempts the W.Va. Code. 

III. Preemption 

The United States Constitution's Supremacy Clause makes federal law "the supreme law 

of the land ... anything in the Constitution or laws of any State to the contrary notwithstanding." 

U.S. Canst. art. VI, cl. 2. "As a result, federal statutes and regulations properly enacted and 

promulgated can nullify conflicting state or local actions." Call. Loan Corp. v. SLM Corp., 396 

F.3d 588, 595 (4th Cir. 2005). Such state or local laws maybe preempted under the Supremacy 

Clause in three ways-by express preemption, field preemption, or conflict preemption. See 

Watkins v. Wells Fargo Home 1Vfortg., 631 F.Supp.2d 776, 783 (S.D. W.Va. 2008) (citing 

Anderson v. Sara Lee Corp., 508 F.3d 181, 191 (4th Cir. 2007) (internal citation omitted)). 

Express preemption occurs when "Congress expressly declares its intent to preempt state law." 

Pinney v. Nokia, Inc., 402 F.3d 430,453 (4th Cir. 2005). Field preemption takes place when 

"Congress 'occupies the field' regulating so pervasively that there is no room left for the states to 

supplement federal law." Watkins, 631 F.Supp.2d at 783 (citing Anderson, 508 F.3d at 191 

(internal citation omitted)). Lastly, conflict preemption "occurs when state law actually conflicts 

with federal law." Anderson, 508 F.3d at 191. Powell v. Huntington Nat'! Bank, No. 2:13-CV-

32179, 2016 WL 7472141, at *2 (S.D.W. Va. Dec. 28, 2016). 
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Rent-A-Center moves to dismiss and compel arbitration under the Federal Arbitration 

Act ("FAA"), 9 U.S.C. §§ 1-15. Congress enacted the FAA "to promote the enforceability of 

arbitration agreements and to make arbitration a more viable option to parties weary of the ever-

increasing 'costliness and delays of litigation.' "Saturn Distrib. Corp. v. Williams, 905 F.2d 719, 

722 (4th Cir. 1990) (quoting Dean Witter Reynolds Inc. v. Byrd, 4 70 U.S. 213, 220 ( 1985) 

(quoting H.R. Rep. No. 96, 68th Cong., 1st Sess. 2 (1924) (quotation marks omitted))). It 

"reflects 'a liberal federal policy favoring arbitration agreements.' "Adkins v. Labor Ready, Inc. , 

303 F.3d 496, 500 (4th Cir. 2002) (quoting Moses H Cone Mem 'l Hasp. v. Mercwy Constr. 

Corp., 460 U.S. 1, 24 (1983)). If an issue is "'referable to arbitration under an agreement in 

writing for such arbitration,' " then a stay is mandatory and a motion to compel must be granted. 

Id. (quoting 9 U.S.C. § 3). "Notwithstanding the terms of§ 3, however, dismissal is a proper 

remedy when all of the issues presented in a lawsuit are arbitrable." Choice Hotels Int'l, Inc. v. 

BSR Tropicana Resort, Inc. , 252 F.3d 707,709-10 (4th Cir. 2001). 

When a party moves to compel arbitration, or to dismiss on the basis of a governing 

arbitration agreement, the Court first must "determine whether the parties agreed to arbitrate that 

dispute." Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985). 

The moving party must show: 

(1) the existence of a dispute between the parties, 

(2) a written agreement that includes an arbitration provision which purports to cover the 
dispute, 

(3) the relationship of the transaction, which is evidenced by the agreement, to interstate 
or foreign commerce, and 

(4) the failure, neglect or refusal of the [plaintiff] to arbitrate the dispute. 
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Adkins v. Labor Ready, Inc., 303 F.3d 496, 500-01 (4th Cir. 2002) (quoting Whiteside v. 

Teltech C01p., 940 F.2d 99, 102 (4th Cir. 1991)). While the Court applies the "federal 

substantive law of arbitrability," id. (quoting Moses H. Cone Mem'l Hasp., 460 U.S. 1, 24 

(1983)), it applies "state law governing contract formation" to determine "[w]hether a party 

agreed to arbitrate a particular dispute," Adkins, 3 03 F .3d at 501. Kabba v. Ctr�, No. PWG-17-

211, 2017 WL 1508829, at *2 (D. Md. Apr. 27, 2017). 

Further, when a trial court is required to rule upon a motion to compel arbitration 

pursuant to the Federal Arbitration Act, the authority of the trial court is limited to determining 

the threshold issues of ( 1) whether a valid arbitration agreement exists between the parties, and 

(2) whether the claims averred by the plaintiff fall within the substantive scope of that arbitration 

agreement. 9 U.S.C.A §§ 1-307.15 State ex ref. TD Ameritrade, Inc. v. Kaufman, 225 W.Va. 

250, 692 S.E.2d 293 (20 1 0). The key issue in this case, is whether the parties agreed to arbitrate 

this particular dispute. 

N. Unconscionability 

To determine the threshold issue, West Virginia State law involving contract formation 

applies. West Virginia courts are not hostile to arbitration or to adhesion contracts; rather, they 

are hostile toward contracts of adhesion that are unconscionable and rely upon arbitration as an 

artifice to defraud a weaker party of rights clearly provided by the common law or statute. State 

ex rel. Richmond Am. Homes ofW Virginia, Inc. v. Sanders, 228 W.Va. 125, 717 S.E.2d 909 

(2011). 

The Plaintiff argues that the delegation clause in the employment contract is 

unconscionable. The doctrine of unconscionability means that, because of an overall and gross 
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imbalance, one-sidedness or lop-sidedness in a contract, a court may be justified in refusing to 

enforce the contract as written. The concept of unconscionability must be applied in a flexible 

manner, taking into consideration all of the facts and circumstances of a particular case. 

Unconscionability has generally been recognized to include an absence of meaningful choice on 

the part of one of the parties together with contract terms, which are unreasonably favorable to 

the other party. 

Undertaking an analysis of whether a contract term is unconscionable necessarily 

involves an inquiry into the circumstances surrounding the execution of the contract and the 

fairness of the contract as a whole. A determination of unconscionability must focus on the 

relative positions of the parties, the adequacy of the bargaining position, the meaningful 

alternatives available to the plaintiff, and the existence of unfair terms in the contract. The 

particular facts involved in each case are of utmost importance since certain conduct, contracts or 

contractual provisions may be unconscionable in some situations but not in others. 

Unconscionability is an equitable principle, and the determination of whether a contract 

or a provision therein is unconscionable should be made by the court. The court is charged with 

resolving the question of whether a contract provision was bargained for and valid. If a court, as 

a matter of law, finds a contract or any clause of a contract to be unconscionable, the court may 

refuse to enforce the contract, enforce the remainder of the contract without the unconscionable 

clause, or limit the application of any unconscionable clause to avoid any unconscionable result. 

Defendant argues that at the end of the arbitration agreement and before Plaintiffs 

signature, there is a bold portion, which affirms that she has read and understood everything in 

the agreement. However, the mere fact that the provision was prominent does not make the 
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agreement unconscionable. "[R]eliance on a 'written warning' misses the point. The legal 

enforceability vel non of exculpatory provisions in contracts of adhesion has little to do with 

whether there are self-serving caveats in a document that is not going to be read, and everything 

to do with whether the provisions would operate to deprive people of important rights and 

protections that the law secures for them." ld. 

Under West Virginia law, unconscionability is analyzed in terms of two component parts: 

procedural unconscionability and substantive unconscionability. Procedural and substantive 

unconscionability often occur together, and the line between the two concepts is often blurred. 

For instance, overwhelming bargaining strength against an inexperienced party (procedural 

unconscionability) may result in an adhesive fonn contract with tenus that are commercially 

unreasonable (substantive unconscionability). A contract tennis unenforceable if it is both 

procedurally and substantively unconscionable. However, both need not be present to the same 

degree. Courts should apply a 'sliding scale' in making this determination: the more 

substantively oppressive the contract term, the less evidence of procedural unconscionability is 

required to come to the conclusion that the clause is unenforceable, and vice versa. 

A. Procedural Unconscionability 

The guidelines for determining procedural unconscionability are set forth in Syllabus 

Point 17 of Brown 1: 

Procedural unconscionability is concerned with inequities, improprieties, or unfairness in 

the bargaining process and formation of the contract. Procedural unconscionability involves a 

variety of inadequacies that results in the lack of a real and voluntary meeting of the minds of the 

parties, considering all the circumstances surrounding the transaction. These inadequacies 
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include, but are not limited to, the age, literacy, or lack of sophistication of a party; hidden or 

unduly complex contract terms; the adhesive nature of the contract; and the mailller and setting 

in which the contract was formed, including whether each party had a reasonable opportunity to 

understand the tenns of the contract. 

Considering factors such as these, courts are more likely to find unconscionability in 

consumer transactions and employment agreements than in contracts arising in purely 

commercial settings involving experienced parties. Procedural unconscionability often begins 

with a contract of adhesion. 

A contract of adhesion is one drafted and imposed by a party of superior strength that 

leaves the subscribing party little or no opportunity to alter the substantive terms, and only the 

opportunity to adhere to the contract or reject it. A contract of adhesion should receive greater 

scrutiny than a contract with bargained-for terms to determine if it imposes terms that are 

oppressive, unconscionable or beyond the reasonable expectations of an ordinary person. 

As the Court recognized in State ex rel. Dunlap v. Berger, "[f]inding that there is an 

adhesion contract is the begiillling point for analysis, not the end of it; what courts aim at doing 

is distinguishing good adhesion contracts which should be enforced from bad adhesion contracts 

which should not." 

B. Substantive Unconscionability 

Substantive unconscionability involves unfairness in the contract itself and whether a 

contract term is one-sided and will have an overly harsh effect on the disadvantaged party. The 

factors to be weighed in assessing substantive unconscionability vary with the content of the 

agreement. Generally, courts should consider the commercial reasonableness of the contract 
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terms, the purpose and effect of the terms, the allocation of the risks between the parties, and 

public policy concerns. 

Substantive unconscionability may manifest itself in the form of an agreement requiring 

arbitration only for the claims of the weaker party but a choice of forums for the claims of the 

stronger party. Some courts suggest that mutuality of obligation is the locus around which 

substantive unconscionability analysis revolves. Agreements to arbitrate must contain at least 'a 

modicum of bilaterality' to avoid unconscionability. 

The Court recently noted in State ex ref. Richmond American Homes v. Sanders that 

when "an agreement to arbitrate imposes high costs that might deter a litigant from pursuing a 

claim, a trial court may consider those costs in assessing whether the agreement is substantively 

unconscionable." As even the United States Supreme Court has recognized, "[t]he existence of 

large arbitration costs could preclude a litigant ... from effectively vindicating her ... rights in the 

arbitral forum.""[I]t is not only the costs imposed on the claimant but the risk that the claimant 

may have to bear substantial costs that deters the exercise of the constitutional right of due 

process." In State ex rel. Dunlap v. Berger, we held that a trial court could consider the effect of 

those high costs in its substantive unconscionability analysis: 

Provisions in a contract of adhesion that if applied would impose unreasonably 

burdensome costs upon or would have a substantial deterrent effect upon a person seeking to 

enforce and vindicate rights and protections or to obtain statut01y or COIIWlOil-law relief and 

remedies that are afforded by or arise under state law that exists for the benefit and protection 

of tire public, are unconscionable; unless the court determines that exceptional circumstances 

exist that make the provisions conscionable. In any challenge to such a provision, the 
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responsibility of showing the costs likely to be imposed by the application of such a provision is 

upon the party challenging the provision; the issue of whether the costs would impose an 

unconscionably impermissible burden or deterrent is for the court. 

The Court recognized in Brown I that "[n]o single, precise definition of substantive 

unconscionability can be articulated" because "the factors to be considered vary with the content 

of the agreement at issue." "Accordingly, courts should assess whether a contract provision is 

substantively unconscionable on a case-by-case basis." Brown v. Genesis Healthcare Corp,., 229 

W.Va. 382,391-94, 729 S.E.2d 217, 226-29 (2012). 

V. Consideration 

The consideration for this agreement is the mutual agreement to arbitrate. An agreement 

is unenforceable because participation was based on an "illusory promise." The Court points to 

the United States Court of Appeals for the Fourth Circuit, which addressed illusory promises as a 

deficient form of consideration and held that, "A promise becomes consideration for another 

promise only when it constitutes a binding obligation. Unlike a binding obligation, an "illusory 

promise" appears to be a promise, but it does not actually bind or obligate the promisor to 

anything. Because an illusory promise is not binding on the promisor, an illusory promise cannot 

constitute consideration." Hill v. Peoplesoft USA, Inc., 412 F.3d 540, 543 (4th Cir.2005) 

(internal citations omitted). While the Court in this case found there was consideration, it was 

because there was an additional eight thousand ($8,000) dollar payment for signing the 

arbitration agreement and not merely the illusory promise of arbitration. 

VI. Discussion 
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While there is no specific guidance concerning preemption of W.Va. Code§ 23-SA-3 by 

the FAA, "an action for wrongful termination under W.Va Code§ 23-SA-1 is not preempted by 

federal labor law." Peters v. Rivers Edge Min., Inc. , 224 W.Va 160, 175, 680 S.E.2d 791, 806 

(2009). Although this is not directly applicable, it suggests that W.Va. Code§ 23-SA-3 is also 

not preempted. 

In addition, looking at the facts in this case, the agreement is both procedurally and 

substantively unconscionable. Using a sliding scale, the degree of procedural unconscionability 

of the agreement is high. It began with the fact that the arbitration provision was a non

negotiable term in an adhesion contract, and the Plaintiff was not permitted to "opt-out" or alter 

the provision. Additionally, the Plaintiff did not have the same level of sophistication or 

understanding about the arbitration clause as Defendant and its attorneys who drafted the 

language. The agreement is five pages long and riddled with legal terms that a layperson would 

likely not understand. The record does not say when she signed the agreement, however, the 

Court notes that it was during the same month she began working for Rent-A-Center. This 

suggests that there was no real opportunity for her to seek counsel. 

Not only is the agreement procedurally unconscionable, it is substantively 

unconscionable to a lesser degree as well. It substantially impairs a plaintiffs right to pursue 

remedies for their losses such as a class action suit, which is expressly waived in the agreement. 

Also, enforcing the arbitration agreement at issue would deprive the Plaintiff from a statutory 

remedy that exists in West Virginia to benefit and protect workers in West Virginia that have the 

claims set forth in W.Va Code§ 23-SA-3. 
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There was a lack of a real and voluntary meeting of the minds, an overall imbalance and 

one-sidedness to the agreement. There was no real choice or bargaining on the part of the 

Plaintiff. Instead, the Plaintiff likely signed this agreement on her first day of work among other 

new hire paperwork. Her only alternative to signing this was not taking the job. This certainly is 

not a "bargained for exchange." Further, the consideration for the agreement is that both parties 

agree to arbitrate. This is an "illusory promise" and does not constitute adequate consideration. 

Plaintiff is entitled to her "day in court" and should not be forced to arbitrate an issue that has 

such a substantial impact on her livelihood. Because the law of contract formation in West 

Virginia governs, the Court FINDS and CONLCUDES that the delegation clause in the contract 

is unconscionable. The Court does not reach the issue of preemption. 

VII. Conclusion 

1. Defendant's Motion to Dismiss Proceedings and Compel Arbitration is DENIED. 

2. The Clerk is directed to forward copies of this Order to all Counsel of Record. 

Entered this the )J-JY1ay of June, 20 17. 

Mark Wills, Judge 
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