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ASSIGNMENTS OF ERROR 

1. The Circuit Court erred in considering the testimony of Jefferson David 

Cantrell and Leslie Charlene Cantrell based on the clear evidence of false 

statements made by said individuals during testimony and false sworn 

statements filed by said individuals with the Court. 

2. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by prescription. 

3. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by implication by 

showing of reasonable necessity. 

4. The Circuit Court erred in concluding that there was no credible evidence 

to establish a prescriptive easement by a showing of reasonable necessity. 

5. The Circuit Court erred by failing to make any findings or conclusions that 

Petitioners had any other means of necessary access to Lots 127-129 by 

which to utilize said property for its intended purpose and former use as a 

house site. 

6. The Circuit Court erred by failing to make any findings or conclusions 

regarding the numerous photographs, aerial maps and survey plat which 

all provided clear and convincing evidence of the existence and use of the 

roadway/easement over a period of at least thirty years. 

7. The Circuit Court erred by failing to make any finding or conclusion 

regarding the testimony of the Petitioners' surveyor, Dexter Branham. 

8. The Circuit Court erred by failing to make any finding or conclusion 
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I 

regarding the Court's site view of the subject real propJrty. 

STATEMENT OF THE CASE I 

This matter was originally filed as a Petition for Injunctive Relief [See Appendix 

(hereinafter App.) ,Pages 1-27] and initially proceeded to hearing on June 12, 2015 

(See Transcript of Trial, (hereinafter "'IT") Vol. II) before the Honorable John 

Cummings, a Senior Status Judge appointed to preside over this matter. The only witness to 

testify on this date was Joseph Michael Cantrell. The Petitioners and Respondent, Jefferson 

David Cantrell (hereinafter Dave) are all siblings and the children of Delmon and Beulah 

Cantrell, while Respondent Leslie Charlene Cantrell is the spouse of Jefferson David Cantrell. 

Upon Petitioners' Motion to Amend the Pleadings to Conform to the Evidence (App. Pg. 59-

60) the Court, on December 14, 2015, (See 'IT, Vol. IV A and B) granted said motion and 

allowed the Petitioners to proceed with their action to establish an easement across the real 

property of Respondents. The matter was also heard on September 22,2015, (See 'IT, Vol. 

III A and B) December 6th and ih, 2016, (See 'IT, Vol. IV A and B, Vol. V) and concluded 

on February 21, 2017.(See 'IT, Vol. VI) 

The real property involved in this matter comprises an entire block measuring 250' x 200' 

and consisting of twenty (20) lots measuring 25' x 100' (Lots 88-93 and Lots 124-133). as set 

forth on the plat of survey prepared by Dexter Branham of Trace Surveying. 

(See App. Pg. 191-192) This block is bounded by Varney Street (adjacent to Lots 84 and 

133), First Street (below and adjacent to Lots 84-93), White Street (adjacent to Lots 93 and 

124) and Second Street (above and adjacent to Lots 124-133). (See App. Pg. 191-192) Varney 

Street was never constructed and remains unimproved real estate with the exception of a very 

small portion thereof which was paved to gain access to the real property on which Joseph 

Michael Cantrell and his family now reside. Second Street was only partially constructed and 

5 



i 

ac~ally has a home built upon the right of way for the same which coJpletely obstructs the 

completion of said street. (See TT Vol. IV A, at pg.35, lines 24-25 and at ~g.36, lines 1-11) There 

is no means of any vehicle access to any lots in the subject block from Second Street. (See TT 

Vol. IV A, at pg.34, lines 16-25 and at pg.35, lines 1-23) That in 1991, Joseph Michael Cantrell 

(hereinafter Mike) and his wife, Sheila Cantrell, purchased Lots 84-87 and 130-133, 

(hereinafter the New Property) as found in Deed Book 318 at Page 88 in the Office of the 

Clerk of the Mingo County Commission, Mingo County, West Virginia. (See App. Pg. 238-

240) 

With the purchase of Lots 84-87 and 130-133, the Cantrell family now owned the entire 

block oflots described hereinabove, Lots 88-93 and Lots 124-133. The issue before the Court 

was whether the Petitioners had established an easement through prescription and/or 

implication to cross the real property belonging to the Respondents to access part of the real 

property (See App. Pg. 259-261, Jewell 10, Lots 127-129) inherited by the Petitioners 

from their mother, Beulah Cantrell. 

The Petitioners are the owners and remaindermen oflots 124-129, 'with Craig Cantrell 

(hereinafter Craig) having a life estate in said Lots, pursuant to the Last Will and Testament of 

Beulah Cantrell, who passed away in November 2009, her husband having previously passed 

away in 2006. Beulah Cantrell and her husband originally owned Lots 124-129 and Lots 88-

93, (hereinafter the Old Property) obtaining said lots in three separate purchases-Lots 127-129 

in Deed Book 142 at Page 269 (1960), (See App. Pg. 259-261, Jewell10),Lots 124-126 in 

Deed Book 157 at Page 278 (1963), (See App. Pg. 265-267, Jewell 13) and Lots 88-93 in 

Deed Book 202 at Page 345 (1973), (See App. Pg. 249-256, Jewell 8) with all deeds being 

found in the Office of the Clerk ofthe Mingo County Commission, Mingo Co., WV. 

Jefferson David Cantrell obtained title to Lots 88-93 from his mother, Beulah Cantrell, in 
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2006 (See App. Pg. 247-248, Jewell 7) after the death of his father, Delmon, although he 

constructed a home on said lots in the 1980'S. He then obtained title to Lots 84-87 and 130-

133 in June 1999, when Joseph Michael Cantrell and Sheila Cantrell sold Lots 84-87 and 130-

133 to Jefferson David Cantrell and Leslie Charlene Cantrell. (See App. Pg. 236-237, Jewell 

1) 

That beginning in 1993, having purchased Lots 84-87 and 130-133, Mike used and 

maintained a roadway from Varney Street across Lots 84-87 and 130-132 to the real property, 

identified as Lots 127-129, the home (hereinafter the old home place) which was previously 

situate on Lots 128 and 129 and a sawmill he constructed upon Lots 131 and 132. (See TT Vol. 

II, at pg.24, lines 2-24) Mike, and later his family, occupied the old home place from 

approximately 1979 through 2006. (See TT Vol. II, at pg.13, lines 2-8) Joseph Michael 

Cantrell, his family, brothers and sisters, friend and invitees continued to utilize said roadway 

adversely, continuously and openly on a regular basis from June 1999 (the date of sale from 

Mike and Sheila to Dave and Charlene) through at least November 2009 (when Beulah 

Cantrell passed away)(See TT Vol. II, at pg.24, lines 2-24) and thereafter on a less regular 

basis. Both Mike and Dave acknowledged that Mike never asked permission to use the 

roadway or maintain his sawmill (which was removed in 2010) on Dave's real property. (See 

TT Vol. III B, at pg.242, lines 6-8 and lines 13-16 and pg.278, lines 14-20) Joseph Michael 

Cantrell and Sheila Cantrell moved into a new home in 2006 (See TT Vol. II, at pg.13, lines 6-

8) and the old home place was demolished shortly thereafter. Mike's new home is situate on 

the other side of Varney Street across from Lots 84-87 and 130-133. Joseph Michael Cantrell, 

his family, brothers and sisters, friend and invitees continued to use the roadway on a regular 

basis after the old home place was demolished to access the sawmill, to visit and transport 

their mother, to travel between Mike's new home and for parking. (See TT Vol. II, at pg.24, 
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lines 2-24 and TT Vol. II, at pg.71, lines 2-24) I 

Some time in 2014-2015, a dispute arose between Petitioners and RJspondents over the 

continued use of the roadway from Varney Street across Lots 84-87 and 130-132 to the real 

property, identified as Lots 127-129. Craig desired to construct an apartment on Lots 128-129, 

(See TT Vol. III A, at pg.71, lines 18-19 and pg.72, lines 1-9) as Craig was and is living in the 

former home of Delmon and Beulah Cantrell (hereinafter the new home place) and felt it was 

too large for him to reside in alone. (See TT Vol. III A, at pg.72, lines 5-9) Lots 128-129 are 

inaccessible by any other means than through the real property belonging to David Cantrell 

and his wife (See TT Vol. III A, at pgs75, lines 12-18 and pg.71, lines 1-3)as there are two septic 

tank systems filling all the yard space (with no space available to relocate the same), of the 

new home place which might allow access to Lots 128-129 (the Old Home) from White Street. 

(See TT Vol. III A, at pg.73, lines 1-19, pg.75, lines 1-11) The area above Lots 128-129 being too 

steep and rocky for vehicle access. (See TT Vol. IV A, at pg.34, lines 16-25 and at pg.35, lines 1-

23) 

The Petitioners sought access to their landlocked real property through either a 

prescribed easement or an implied easement by necessity. After hearings held on various 

dates totaling five days beginning in June 2015 and ending in February 2017, the Court 

entered an Order in January 2018 denying the Petitioners any relief in regard to establishing 

an easement and further denied any relief to the Respondents in regard to their Counter-

Claim for damages for the Petitioners cutting off their supply of water from the well on 

Petitioners' real property. 

SUMMARY OF ARGUMENT 

1. The Circuit Court erred in considering the testimony of Jefferson David 

Cantrell and Leslie Charlene Cantrell based on the clear evidence of false 

8 



I 
I 

statements made by said individuals during testimony bd false sworn 

statements filed by said individuals with the Court. , 

The evidence during trial was clear, convincing and uncontroveited concerning the 

past existence of a roadway across Lots84-87 and 130-133 which ended at Lot 129. 

However, Jefferson David Cantrell and Leslie Charlene Cantrell persisted in denying 

the very existence of a roadway across said lots, both in a sworn affidavit and in their 

testimony, to such an extent that the credibility of any of their testimony must be 

questioned. 

2. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by prescription. 

The Petitioners, their witness and their expert proved, through their testimony and 

exhibits, all elements necessary to establish an easement by prescription by clear and 

convincing evidence. Further, the testimony during trial does not support the Court's 

findings that Petitioners' use of the New Property was permissive, per the testimony of 

David Cantrell (whose testimony cannot be deemed credible in light of the numerous 

untruthful statements from said individual), rather than adverse, for the requisite 

period, and further does not support the finding that the use was not sufficiently open 

and notorious as the roadway/easement is in plain view of Respondents' home. The 

Court made no findings concerning the proven existence of the roadway/easement 

through testimony, maps, plats and photographs which clearly established the location, 

width, beginning point and ending point of the roadway/easement. 

3. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by implication by 

showing of reasonable necessity. 
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4. The Circuit Court erred in concluding that there was nJ credible evidence 

to establish a prescriptive easement by a showing ofrelsonable necessity. 
! 

The Court viewed the subject real property and it was evident there was no other means 

of access to the Petitioners' property except through Respondents' property and failing 

to grant an easement renders the Petitioners' Lots 127-129 unusable and worthless as it 

is landlocked. Further these Lots were purchased separately from the remainder of the 

Old Property, with a residence thereon at the time of purchase. All elements necessary 

to establish an easement by implication through reasonable necessity were proven by 

clear and convincing evidence as the 2006 transfer of real property by Beulah Cantrell 

to David Cantrell left her no means of vehicular access to Lots 127-129 and therefore no 

ability to construct a new residence upon the same. (its intended purpose at purchase 

and prior use) 

5. The Circuit Court erred by failing to make any findings or conclusions that 

Petitioners had any other means of necessary access to Lots 127-129 by 

which to utilize said property for its intended purpose and former use as a 

house site. 

The Petitioners' testimony was that Craig Cantrell intended to construct a residence 

upon Lots 128-129 and without an easement for access the supplies and equipment 

necessary for construction cannot be moved to the said Lots as there is no means of 

access from Second Avenue nor through the yard of the remaining Lots of the Old 

Property (Lots 124-127) from White Street because of the septic systems situate 

therein. 

6. The Circuit Court erred by failing to make any findings or conclusions 

regarding the numerous photographs, aerial maps and survey plat which 
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all provided clear and convincing evidence of the existe~ce and use of the 
I 

roadway/easement over a period of at least thirty yearJ. 

The numerous photographs, aerial maps, survey plat and testimony established the 

existence and use of the roadway/easement across Lots 84-87 and 130-133 for a period 

in excess of thirty years prior to the ownership of the said Lots by any party herein and 

another sixteen years prior to this action being filed in 2015. 

7. The Circuit Court erred by failing to make any findings or conclusions 

regarding the testimony of the Petitioners' surveyor, Dexter Branham. 

The Court completely disregarded and failed to take into account the testimony 

Petitioners' expert and surveyor who located and mapped the roadway/easement, the 

existence of which was denied by Respondents. 

8. The Circuit Court erred by failing to make any findings or conclusions 

regarding the Court's site view of the subject real property. 

The Court does not mention its site view which provided clear evidence of the only two 

means of access to Lots 127-129 (First Avenue and Varney Street) in that the Court 

made no finding that said Lots could be accessed from Second Avenue or White Street. 

(as it was evident from the site view that there was no access from either) 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Appellants believe that oral argument would be of assistance to the Court and 

provide the Court an opportunity to resolve any questions it might have regarding the issues 

raised on appeal. 

ARGUMENT 

1. The Circuit Court erred in considering the testimony of Jefferson David 

Cantrell and Leslie Charlene Cantrell based on the clear evidence of false 
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statements made by said individuals during testimony ~nd false sworn 

statements filed by said individuals with the Court. I 
, 

The Respondents filed an affidavit, dated September 18, 2015, (See App. pg. 

54-55), in which they stated, "the road (which they claim is an easement) in question 

was never built to my brother's (brother in law's) heirship property Oot 129)." (See 

App. pg. 54, paragraph 3, lines 1-2) This sworn statement was proven false by 

their own Exhibit, a Google Earth Map dated 2002, (See App. pg. 213) which clearly 

shows the roadway/easement extending to the Old House on Lot 129. Later in the same 

affidavit Respondents contradict themselves at (See App. pg 55, paragraph 9, lines 

2-3), wherein they state "my brother and the other heirs want to build a road where 

one has never been" and (See App. pg. 55, paragraph 11, lines 2-3), when they 

state, "There was never a road in the location where he wants to build it". This 

statement is again disproved by their own Exhibit, the Google Earth Map dated 2002 

which clearly shows where the roadway/easement had been and contradicts their 

admission that there was a road, (See App. pg. 54, paragraph 3, lines 1-2), and 

their statement concerning, "the previous road which we removed". (See App. pg. 55, 

paragraph 11, lines 4) Leslie Charlene Cantrell later admitted under cross 

examination admitted that Mike put a road in and it was there when they bought the 

property. (See IT Vol. VI, at pg.127, lines 16-25 and pg. 128, lines 1-21) 

Within said affidavit, the Respondents also stated at (See App. pg. 54, 

paragraph 2, lines 1-2), "no one has come across the property in question since 

2004". However, David later testified that Mike continued to use the 

roadway/easement through at "least through 2007". (See IT Vol. III B, at pg.278, 

lines 23-24 and pg.279, lines 1-8) Leslie Charlene Cantrell also testified that Mike 
i 
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I 
Cantrell drove across their property daily when he lived there, (See IT Vol. VI, at 

I 
pg.142, lines 14-17) with the year Mike and his family moved ~eing undisputed as 

2006. 

Respondents further stated "we never prevented the Petitioners from using the 

property and if he did use it, it was with our permission." App. pg. 54, paragraph 6. 

This statement was also contradicted by Jefferson David Cantrell in his 

transcribed cross examination testimony, four days after signing the affidavit, on 

September 22, 2015, when asked by his own counsel whether he let Mike and his other 

brother use the road crossing his property, stated "I never did---1 mean, they never 

come and ask me."(See TT Vol. III B, at pg.242, lines 6-8) and later in his testimony 

when asked if there was ever any discussion about the use of the road, said "He never 

come and asked me, no." (See TT Vol. III B, at pg.278, lines 14-20) Jefferson David 

Cantrell repeatedly shifted his testimony between talking about the road across his 

property and then denying the very existence of a road across his property. The 

Respondents' own surveyor was even forced to admit that his client's testimony was not 

truthful. (See TT Vol. VI, at pg.56 lines 22-25 and pg.57 lines 1-23) 

Despite overwhelming evidence to the contrary, the Respondents refused to 

acknowledge the very existence of the very clearly defined roadway running from 

Varney Street across Lots 84, 85, 86, 87, 130, 131, and 132 and ending at the 

Petitioners' real property (Lot 129). The location and existence of the same is 

demonstrated by clear and convincing evidence in the form of testimony, admitted 

evidence, photographs and most clearly the Google Earth image (See App. pg.173) from 

2002 which clearly shows the existence of, location, starting point and ending point of 

the roadway. 
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The Court is left with no choice but to find that the Respohdents, when 

I 
considering their flip flopping testimony in regard to the very existence of the subject 

! 

roadway across Lots 84-87 and 130-133, have been completely untruthful in regard to 

said testimony, the Respondents living and residing, for over thirty years, within 

eyesight of the said roadway. The Court can lend no credibility to any testimony of the 

Respondents as they have clearly demonstrated their determination to maintain 

outright untruthfulness under oath in the face of clear and convincing documentary 

evidence and testimony to the contrary. The Court can only conclude it was the 

Respondents' intent to deceive the Court. Their own surveyor even testified to the 

existence of the roadway and further evidence of this untruthfulness is evident in the 

affidavit of the Respondents as set forth above. Further there is that certain statement 

in the verified pleadings of the Respondents wherein they state that there are 

absolutely no visible signs of the alleged easement so as to make it reasonably 

susceptible of detection, knowing they possessed and entered as evidence a Google 

Earth Map image from 2002, (See App. pg. 213) which very clearly shows, delineates 

and makes visible the very roadway they allege is undetectable. Respondents have also 

asserted in pleadings that once Mike sold David the New Property (Lots 84,85, 86, 87, 

130, 131, 132 and 133) in 1999, Mike traversed the New Property only sporadically. This 

argument by Respondents completely ignores David's testimony on cross-examination 

(See IT Vol. III B, at pg.278, lines 23-24 and pg.279, lines 1-8) wherein David 

admits that Mike utilized the easement at least once or twice a week through 2007. 

Photographic evidence was admitted at said hearing which clearly also showed Mike 

utilizing the easement to access the old home place in which he resided and parking 

thereon. (See App. pg. 176,178,179.180, 181, 182 and183) That the Respondents' 
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argument concerning alternative access is irrelevant in regard td the establishment of 
! 

an easement by prescription as the same is not one of the four el~ments set forth as 

necessary to establish an easement by prescription. Alternative access is relevant in 

regard to an easement by necessity if the Court DOES NOT find and grant an 

easement by prescription in favor of the Petitioners. 

2. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by prescription. 

This Court has stated, "'[t]he burden of proving an easement rests on the party 

claiming such right and must be established by clear and convincing proof.' Syllabus 

point 1, Berkeley Development Corp. v. Hutzler, 159 W.Va. 844, 229 S.E.2d 732 

(1976)."). 

"In order to establish a right of way by prescription, all of the elements of 

prescriptive use, including the fact that the use relied upon is adverse, must 

appear by clear and convincing proof." Syllabus Point 2, Beckley Nat. 

Exchange Bank v. Lilly, 116 W.Va. 608, 182 S.E. 767 (1935). 

In O'Dell v. Stegall, 226 W.Va. 590, 703 S.E.2d 561 (2010), the Court stated: 

"A person claiming a prescriptive easement must prove each of the following elements: 

(1) the adverse use of another's land; (2) that the adverse use was continuous and 

uninterrupted for at least ten years; (3) that the adverse use was actually known to the 

owner of the land, or so open, notorious and visible that a reasonable owner of the land 

would have noticed the use; and (4) the reasonably identified starting point, ending 

point, line, and width of the land that was adversely used, and the manner or purpose 

for which the land was adversely used." 
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The following syllabus points from O'Dell give guidance ks to the elements set 
i 
I 

forth above. I 

"In the context of prescriptive easements, the term "adverse use" does not 

imply that the person claiming a prescriptive easement has animosity, personal 

hostility, or ill will toward the landowner; the uncommunicative mental state of 

the person is irrelevant. Instead, adverse use is measured by the observable 

actions and statements of the person claiming a prescriptive easement and the 

owner of the land." 

"In the context of prescriptive easements, an "adverse use" of land is a 

wrongful use, made without the express or implied permission of the owner of 

the land. An "adverse use" is one that creates a cause of action by the owner 

against the person claiming the prescriptive easement; no prescriptive easement 

may be created unless the person claiming the easement proves that the owner 

could have prevented the wrongful use by resorting to the law." 

"For an adverse use to be "continuous," the person claiming a prescriptive 

easement must show that there was no abandonment of the adverse use during 

the ten-year prescriptive period, or recognition by the person that he or she was 

using the land with the owner's permission. Additionally, the adverse use need 

not have been regular, constant or daily to be "continuous," but it must have 

been more than occasional or sporadic. All that is necessary is that the person 

prove that the land was used as often as required by the nature of the easement 

sought, and with enough regularity to give the owner notice that the person was 

a wrongdoer asserting an easement." 

"For an adverse use to be "uninterrupted," the person claiming a prescriptive 
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easement must show that the owner of the land did not oyertly assert ownership 
! 

of the land during the ten-year prescriptive period. Mere unheeded requests, 

protests, objections, or threats of prosecution or litigation by the landowner that 

the person stop are insufficient to interrupt an adverse usage. If any act by the 

landowner succeeded in causing the person to discontinue the adverse use, no 

matter how brief the discontinuance, then the adverse use was interrupted." 

"The "open and notorious" or "actually known" requirement is designed 

to give the owner of the land ample opportunity to protect against another 

person's actions to establish a prescriptive easement. To establish that an 

adverse use was "open and notorious," the person claiming a prescriptive 

easement must show that the wrongful use was visible and apparent, was not 

made stealthily or in secret, and was so conspicuous and obvious that a 

reasonable, prudent owner ofland would have noticed. However, where the 

owner of the land had actual knowledge of the adverse use, the person claiming 

a prescriptive easement need not show that the use was open and notorious." 

ELEMENT(t) 

The Respondents, as proposed by their counsel, but not as supported in their 

testimony, have asserted at one point that they gave the Petitioners permission to 

access the Old Property (Lots 84,85, 86, 87, 130, 131, 132 and 133) and then later argue 

that they merely tacitly authorized Petitioners to cross the property as a familial 

gesture. Thus, it would appear that the Respondents are attempting to adopt two 

completely polar positions in regard to this element. Giving permission would entail a 

written or spoken word, while the definition of tacit is something unspoken or 
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i 
understood. Therefore, it is very unclear as to what Respondents' true position is in , 

i 
regard to the adverse element. What is apparent, is that! the Respondents are 

attempting to evade the truth. Most telling, in regard to the issue of adverse versus 

permissive, are the words straight out the horse's mouth, during the testimony of the 

Respondents wherein David when asked by his own counsel whether he let Mike and 

his other brother use the road crossing his property, stated "I never did---I mean, they 

never come and ask me." (See TT Vol. III B, at pg.242, lines 6-8) and later in his 

testimony when asked if there was never any discussion about the use of the road, said 

"He never come and asked me, no" (See TT Vol. III B, at pg.278, lines 14-20) and, when 

asked if he just used it, replied "Yes." When considering the Respondents' denial of the 

very existence of road, any consideration of permission as to use is moot, and therefore 

any use of the roadway must have been adverse. 

In Somon v. Murphy Fabrication & Erection Co., 232 S.E.2d 524, 160 

W.Va. 84 (W.Va., 1977), this Court stated, "One who seeks to assert title to a tract of 

land under the doctrine of adverse possession must prove each of the following 

elements for the requisite statutory period: (1) That he has held the tract adversely or 

hostilely; (2) That the possession has been actual; (3) That it has been open and 

notorious (sometimes stated in the cases as visible and notorious); (4) That possession 

has been exclusive; (5) That possession has been continuous; (6) That possession has 

been under claim of title or color of title." 

These are nearly the same elements required by our Courts to establish a 

prescriptive easement with the main exception being the element of possession under 

claim of title or color of title which would be necessary to obtain actual title to the real 

property rather than the right to travel across the same. 
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I 
The Court however found at Paragraph four on page 7 of the Final Order in this 

matter (See App. pg. 159-170) that Petitioners' use of the ~ew Property was ,,\'ith 

Respondents' permission .. This conclusion was clearly an abuse of discretion based on 

the overwhelming weight of the evidence as set forth herein. 

ELEMENT (2) 

Petitioners never abandoned or discontinued use during their adverse use exceeding 

ten years. The dates in 1999 and 2009 establishing the ten year period of adverse use of 

the easement are easily identified and known to all parties as the June 1999 date is the 

date of recording of the deed from Joseph Michael Cantrell and Sheila Cantrell 

(Petitioners) to Jefferson David Cantrell and Leslie Charlene Cantrell (Respondents), 

while the November 2009 date marks the death of the parties' mother, Beulah Cantrell. 

The Petitioners' use of the roadway and the existence of the roadway/easement is well 

documented through testimony, and Exhibit A, the various photographs and Google 

Earth maps admitted into evidence during trial. This testimony satisfies the element 

identified in O'Dell as to the adverse use of another's land and that the adverse use 

was continuous and uninterrupted for at least ten years when taken in conjunction with 

the Respondents' contention that no such roadway ever existed and their adamant 

refusal to admit the existence of the same during their testimony and in that particular 

affidavit under oath of the Respondents. (See App. pg. 189-190) 

The lower court made no findings or conclusions regarding this element and 

whether the use met the requisite ten year period. 
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ELEMENT (3) 

That the element as set forth in O'Dell necessary to establish a prescriptive easement 

stating that the adverse use was actually known to the owner of the land, or so open, 

notorious and visible that a reasonable owner of the land would have noticed the use is 

quite simple to proven by clear and convincing evidence as the Respondents live and 

have lived, for over thirty years (since 1985), within eyesight Oess than 50 feet from the 

closest point of the subject roadway and less than 125 feet at the farthest point) of the 

subject roadway/easement. Leslie Cantrell admits they were aware of the use when she 

stated, that Mike Cantrell drove across their property daily when he lived there, (See 

IT Vol. VI, at pg.142, lines 14-17) with the year Mike and his family moved being 

undisputed as 2006. David Cantrell also testified that Mike continued to use the 

roadway/easement through at "least through 2007" once or twice a week. (See IT 

Vol. III B, at pg.278, lines 23-24 and pg.279, lines 1-8) 

The Court however found at Paragraph five on page seven of the Final Order in 

this matter (See App. pg. 159-170) that even if the Petitioners' use of the New 

Property was adverse, it was not sufficiently open and notorious and thus there alleged 

prescriptive easement fails. This conclusion was clearly an abuse of discretion based on 

the overwhelming weight of the evidence as set forth herein. 

"In reviewing challenges to the findings and conclusions of the circuit court, we 

apply a two-prong deferential standard of review. We review the final order and the 

ultimate disposition under an abuse of discretion standard, and we review the circuit 

court's underlying factual findings under a clearly erroneous standard. Questions of 

law are subject to a de novo review." Walker v. West Virginia Ethics Com'n, 201 
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W.Va. 108,492 S.E.2d 167 (1997). 

ELEMENT (4) 

That the Petitioners' expert and surveyor was Dexter A. Branham, a licensed 

professional surveyor, who testified on behalf of the Petitioners and prepared a plat of 

survey which was admitted as evidence in this matter. (See App. pg. 191-192) Said 

plat correctly located, identified and set forth the dimensions of the right of 

way/easement/road which existed and was utilized by the Petitioners as access from 

Varney Street across Lots 84, 85, 86, 87, 130, 131, and 132 to the real property, 

identified as Lot 127-129 and the home which was previously situate on Lots 128 and 

129. This testimony and survey plat satisfies the element identified in O'Dell v. 

Stegall, 226 W.Va. 590, 703 S.E.2d 561 (2010) as to the reasonably identified starting 

point, ending point, line, and width of the land that was adversely used, and the 

manner or purpose for which the land was adversely used. This element was also 

corroborated by the Petitioners' testimony, the evidence admitted and P.D. Edwards' 

testimony. The existence and location of the road is further established by clear and 

convincing evidence by that certain Google Earth image under date of 2002 which was 

admitted into evidence. 

That the Respondents' expert and surveyor was Kenneth D. Bias, a licensed 

professional surveyor, testified on behalf of the Respondents and prepared a plat of 

survey which was admitted as evidence in this matter. (See App. pg. 204) That the 

plat prepared on behalf of the Respondents was substantially the same as that prepared 

for the Petitioners in regard to identification of lots, deed books and location of 

structures with the glaring exception being the location of the right of way / easement/ 
1 

i 
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i 
roadway identified on Petitioners' plat. At trial and under oath, Mr. Bias admitted that 

! 
I 

a "traveled way" was identifiable and did exist in the approximate location identified on 

Petitioners' plat, most notably on that certain Google Earth image taken in 2002 (See 

IT Vol. VI, at pg.8, lines 23-25 and pg.9, lines 1-5 and 16-23) and admitted 

into evidence as the Respondents' exhibit. (See App. pg. 204) This particular 

testimony directly contradicted the testimony of both Respondents during trial, 

wherein said Respondents vehemently denied that any road ever existed from Varney 

Street across Lots 84, 85, 86, 87, 130, 131, and 132 to the real property, identified as Lot 

127-129 and the home which was previously situate on Lots 128 and 129. Bias testified 

that the Google Earth pictures were taken from 100,000 to 200,000 miles away. (See 

IT Vol. VI, at pg.18, lines 10-24) He further stated there were no photographs 

between 2002 and 2007 or prior to 2002. (See IT Vol. VI, at pg.19, lines 18-22) 

Later, Bias testified that he did not survey the subject property until April 2015, some 

six years after the death of the parties' mother in November 2009. (See IT Vol. VI, at 

pg.22, lines 20-25 and pg.23, lines 16-23). He further agreed the relevant time 

period for the ten years adverse period was 1999-2009. (See IT Vol. VI, at pg.19, 

lines 7-11) Bias also admitted that if the right of way hadn't been used in six years that 

you would not necessarily see evidence on the ground. (See IT Vol. VI, at pg.19, 

lines 14-17. Having previously testified that his client told him he had given 

permission to his family to use the road (See IT Vol. VI, at pg.23, lines 24-25 and 

pg.24, line 1), Bias, when shown the transcribed testimony of Jefferson David 

Cantrell about the use of the road, where he said "He never come and asked me, no.". 

(See IT Vol. III B, at pg.278, lines 14-20), admitted that his client's testimony 

under oath did not indicate he had given his brother permission. (See IT Vol. VI, at 
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pg.25, lines 17-20) Upon the reading into the record the testimony from David 
i 
I 

Cantrell at the insistence of Respondents' counsel (See IT Vol. VI at pg. 26, lines 

12-18), Bias answered that he (David Cantrell) did not give permission. Further Bias 

was forced to admit that his client's testimony concerning the use of the road 

contradicted his testimony that the road had ceased being used prior to 2007 based on 

the photographs he viewed. (See IT Vol. VI at pg. 28, lines 11-25 and pg. 29, 

lines 1-12). He further admitted that if the use of the road had lessened that you would 

not be able to see tire tracks in grass from 100,000 to 200,000 miles away. (See IT 

Vol. VI at pg. 38, lines 2-18) 

The lower court made no findings or conclusions regarding this element. 

That all elements as set forth in O'Dell necessary to establish a prescriptive 

easement in favor of the Petitioners have been proven by clear and convincing evidence 

to the satisfaction of the Court. The only element which might have been troubling is 

that of "adverse use" in that the opposing parties are siblings which might suggest or 

assume permission or familial accommodation. However, in light of the Respondents' 

denial of the very existence of the roadway, the obvious untruthfulness of much of 

Respondents' testimony and the obvious animosity between the parties, the Court must 

find there was no permission or familial accommodation and, in fact, the testimony 

proves that there was no permissive use or familial accommodation. For how can 

one accommodate the use of a roadway which one denies exists, and why 

would it be necessary to file suit to continue to use the roadway if one had permission 

or was accommodated in the use of the same? Why would the Respondents not agree to 

allow their siblings (in-laws) to continue to use the roadway if there was no issue in 
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using the same in the past? If the Respondents deny the very exiktence of the roadway, 
I 

any use of the same by Petitioners must be considered adverse! i 

The case of Warsaw v. Chi. Metallic Ceilings, Inc., 676 P. 2d 584,588 

(Cal. 1984), states "Whether the use is hostile or is merely a matter of neighborly 

accommodation ... is question of fact to be determined in light of the surrounding 

circumstances and the relationship between the parties." 

3. The Circuit Court erred in failing to find and conclude that the Petitioners 

had proven the necessary elements of an easement by implication by 

showing of reasonable necessity. 

4. The Circuit Court erred in concluding that there was no credible evidence 

to establish a prescriptive easement by a showing of reasonable necessity. 

Craig Cantrell desired to construct an apartment on Lots 128-129, (See TT Vol:III A, 

at pg.71, lines 18-19 and pg.72, lines 1-9) as Craig was and is living in the former home of 

Delmon and Beulah Cantrell (hereinafter the New Home) and felt it was too large for 

him to reside in alone (See TT Vol. III A, at pg.72, lines 5-9). Lots 128-129 are 

inaccessible by any other means than through the real property belonging to David 

Cantrell and his wife (See TT Vol. III A, at pgs75, lines 12-18 and pg.71, lines 1-3) as 

there are two septic tank systems filling all the yard space (with no space available to 

relocate the same), of the New Home which might allow access to Lots 128-129 (the Old 

Home and#3) from White Street.(See TT Vol. III A, at pg.73, lines 1-19, pg.75, lines 1-

11) The area above Lots 128-129 being too steep and rocky for vehicle access. (See TT 

Vol. IV A, at pg.34, lines 16-25 and at pg.35, lines 1-23) 

Karen (Cantrell) Leonard testified to living in the Old House from 1973 to 1975 

24 



or so and living in either the old or new house from her birth in ~955, (See IT Vol. IV 
I 

B, at pg.141, lines 16-18 and pg.142, line 16-23) and her brother Mike moved in 

after she left. (See IT Vol. IV B, at pg.142, lines 11-14) She stated she used a road 

across Lots 84-88 and Lots 130-133 to access and park at the Old House when she lived 

there and until she moved ",rith a U -Haul which was brought across the Lots on the 

road. (See IT Vol. IV B, at pg.143, lines 19-25 and pg.144, line 1). There was 

never any access to the Old House through the yard ofthe New House because her 

mother liked a nice yard and septic tanks. (See IT Vol. IV B, at pg.144, lines 4-9 

and pg.145, lines 17-25 through pg.146, lines 1-6). She further testified there was 

no access to the Old house from Second Avenue. (See IT Vol. IV B, at pg.147, lines 

The Court viewed the subject real property and was well aware there was no 

other means of access to the Petitioners' property except through Respondents' 

property and failing to grant an easement renders the Petitioners' Lots 127-129 

unusable and worthless as they are landlocked. 

The conveyance of Lots 88-93 along with the purchase of Lots 84-87 and 130-133 

effectively landlocked Lots 127-129 from vehicular access, as the only possible vehicular 

access to Lots 127-129 is from First Street and/or Varney Street, and Jefferson David 

Cantrell and Leslie Charlene Cantrell now owned Lots 84-93 (all the lots bordered by 

First Avenue) and Lots 130-133 (which along with the other said lots comprised all the 

lots bordered by the unconstructed Varney Street). Prior to the 2006 conveyance of 
, 

Lots 88-93 to Jefferson David Cantrell, Beulah Cantrell still owned a means access to 

Lots 127-129 from First Street through the said Lot 88, having allowed Jefferson David 

Cantrell to construct a residence on Lots 89-91 and part of Lot 88. 
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As stated in Cobb v. Daugherty, 225 W.Va. 435, 6~3 S.E.2d 800 (W.Va., 
I 

2010), "There are two forms of implied easements: an easemeht implied by necessity 

(which in West Virginia is called a "way of necessity"), and an easement implied by a 

prior use of the land (also called an easement implied from a "quasi-easement").To 

establish an easement implied by necessity (which in West Virginia is called a "way of 

necessity"), a party must prove four elements: (1) prior common ownership of the 

dominant and servient estates; (2) severance (that is, a conveyance of the dominant 

and/ or servient estates to another); (3) at the time of the severance, the easement was 

strictly necessary for the benefit of either the parcel transferred or the parcel retained; 

and (4) a continuing necessity for an easement. 

That the evidence is uncontradicted that Lots 124-126 and Lots 127-129 

contained separate residences for at least 50 years and until 2006, when the residence 

on Lots 128-129 was razed. Petitioner, Joseph Michael Cantrell and his family, having 

resided therein from on or about 1980-2006 and his sister, Karen (Cantrell) Leonard 

having resided therein prior to 1980. The residence on Lots 124-126 has been 

continuously occupied since the purchase in 1963, first by Beulah Cantrell, her husband 

and children and then, Craig Cantrell since his mother's death in 2009. 

The Respondents constructed a residence and have resided upon Lots 88-93 

since 1985, although they did not obtain title to the same until 2006, following the 

death of the parties' father. Clearly the intended use of all three separate parcels 

purchased by Beulah Cantrell and her husband was residential in nature for both 

themselves and their children, as further evidenced by the actions of Beulah Cantrell in 
I 

I 

conveying those certain lots to Jefferson David Cantrell and Le~lie Charlene Cantrell 

upon which they constructed their current residence and Beula~ Cantrell's Last Will 
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and Testament which left her real estate and residence (in whicH Craig Cantrell 

currently resides) to her remaining children. Clearly, Beulah Cahtrell intended to see 

that all her children had places to live and the ability to use their inheritance as 

intended- that is to be able to access their real property and reside upon it if needed. 

Respondents attempted to assert that the Petitioners could access Lots 127-129 

(former location of the Old Home) through the front yard of Lots 124-126 Oocation of 

the New Home). When Leslie Charlene Cantrell testified about the numerous 

photographs introduced by Respondents showing a vehicle in front of the new home, 

she acknowledged they had no photographs of any vehicles beyond the porch of the 

New Home (See IT Vol. VI, at pg.129 lines 22-25). She further contradicted 

Respondents' surveyor who had asserted there was evidence of a driveway having been 

in front of the New House when she admitted there had never been a driveway there 

since she moved there in 1985 and it was always a yard. (See IT Vol. VI, at pg.129 

lines 1-21, pg.133 lines 11-21 and pg.134 lines 1-19) 

Without an easement, those certain lots (Lots 127, 128, 129) have no usable means of 

access to build or construct a dwelling upon the same and then have vehicular access. 

Although there is foot access to said lots, because of the topography of the real property 

and the septic systems situate in the only possible vehicular access across Lots 124-126 

(as evident to the Court in its view of the real property), Lots 127-129 are effectively 

landlocked, with no other means of ingress or egress, and unable to be utilized for their 

intended purpose and Beulah Cantrell's intended use by the Petitioners, without either 

a prescriptive easement or an easement of necessity. The said septic systems pre-

existed the deed to Jefferson David Cantrell and Leslie Charlene Cantrell of Lots 88-93 
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in 2006 and the construction of their residence in 1985. 

Further, this Court has previously stated "Land without means of access 

is practically valueless. No reasonable use can be made of it, and it has no 

market value. The presumption of intent on the part of the parties to the 

conveyance to provide a means of access is so strong ... that the contrary 

thereof can hardly be supposed." Crotty v. New River & Pocahontas 

Consolo Coal Co., 72 W.Va. 68,71,78 S.E. 233, 234 (1913). 

That the law in the State of West Virginia is clear in that an individual is entitled to 

a right of ingress and egress to their lands where there is no other reasonable means of 

access, and where one owns and conveys a portion of his land which is completely 

surrounded by the contained land or partially by the land of the Grantor and the land 

of others, without expressly providing a means of ingress and egress, the law implies an 

easement in favor of the Grantee over the original land of the Grantor. Berkeley 

Development Corp. v Hutzler, 159 W.Va. 844,229 S.E. II d (1976). 

"The more modern rule seems to be that "The rule of a strict necessity applicable 

to an implied reservation or grant of an easement is not limited to one of absolute 

necessity, but to reasonable necessity as distinguished from mere convenience." 

Derifield v. Maynard, 126 W.Va. 750, 755, 30 S.E.2d 10, 13 (1944). 

In Akers v. D.L. White Constr., Inc., 142 Idaho 293, 302,127 P.3d 196,205 

(2005), their Court stated, ("[T]he party claiming an implied easement from prior use 

[must] show the easement to be 'reasonably necessary' for the proper enjoyment of the 

dominant estate .... [A] court does not look to the present moment, but instead 

determines whether reasonable necessity existed at the time the dominant and servient 

estates were severed."). 
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When speaking about the word necessary in regard to easements through prior 
I 

use, the WV Supreme Court has stated: "We feel it is important t6 clear up the meaning 

of the term "necessary" in our definition of easements implied by prior use. The weight 

of authority and better view sustain the rule that the requisite degree of necessity is 

"reasonable necessity," that is, the easement is "necessary for the convenient and 

comfortable enjoyment of the property as it existed when the severance was made[.]"_ 

Hillary Corp. v. u.s. Cold Storage. Inc., 250 Neb. 397, 550 N.W.2d 889,897 

(1996). See also. Akers v. D.L. lVhite Constr .. Inc., 142 Idaho 293, 302, 127 P.3d 

196, 205 (2005). 

An implied easement by necessity"arises only if, at the time of severance, there 

was no reasonable access to the landlocked property except by way of claimed 

easement." Cobb, 225 W. Va. at 444,693 S.E.2d at 809. This Court has also stated that 

the party seeking to establish an easement implied by necessity must show that it is 

strictly necessary to the productive, beneficial, economical or physical use of the 

dominant estate .... If there is an alternate route, even if more difficult or more 

expensive to use, then no easement is implied by necessity. An easement by necessity is 

implied only where any other route would be practicably or economically impossible. 

In the instant case, the failure to grant an easement to Lots 127-129 renders the said 

lots useless for their prior and intended use as a house site. 

"[T]he party claiming an implied easement [must] show the easement to be 

'reasonably necessary' for the proper enjoyment of the dominant estate .... [A] court 

does not look to the present moment, but instead determines whether reasonable 

necessity existed at the time the dominant and servient estates were severed."). To be 

clear, however, An easement by implication does not arise merely because its use is 
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convenient to the beneficial enjoyment of the dominant portion ?f the property; the 
i 

term 'necessary' means that there can be no other reasonable mdde of enjoying the 

dominant tenement vvithout the easement .... Some courts have adopted as the test of 

necessity the question of whether the use is one for which a substitute can be furnished 

by reasonable labor and expense." Cobb v. Daugherty, 225 Vv.Va. 435, 693 S.E.2d 

800 (W.Va., 2010). 

In Berkeley Development Corp. v. Hutzler, 159 W.Va. 844, 850, ~ 

S.E.2d 732,735-36 (1976) it was stated that ("A way of necessity having been 

created by implication for the benefit of the grantee of the dominant estate or his 

successors, thereafter, it cannot be extinguished so long as the necessity continues to 

exist."). 

This Court has previously stated "This Court has stated that a party 

claiming an easement of necessity "can go back beyond the deed of the 

immediate grantee to the common source of title, however remote it may be, 

and claim a way by necessity, as appurtenant to the land[.] Crotty supra at 

70_Further, our Courts in Cobb supra at 814 have cited James W. Bly, Jr. 

and Jon W. Bruce, The Law of Basements and Licenses in Land § 

4.1 (West 2002), "We therefore hold that for a party to establish an easement 

implied by necessity (that is, to establish a way of necessity), the party must 

show that the easement across the servient estate is strictly necessary to the 

productive, beneficial, economical or physical use of the dominant estate. 

Mere convenience, or even reasonable necessity are insufficient. If there is an 

alternate route, even if more difficult or more expensive to use, then no 

easement is implied by necessity. An easement by necessity is implied only 
, 
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where any other route would be practicably or economically impossible" (As 
I 

an example of what is "practicably or economically impossible," see Crotty 

v. New River and Pocahontas Consolo Coal Co., 72 W.Va. 68, 78 S.E. 

233 (1913). In Crotty, a tract ofland bordered on a public road, but access to 

the road was obstructed by an insurmountable cliff, "nearly perpendicular 

and 100 feet high," between the tract and the road. The Court concluded that 

construction of a road was possible, but not practicable and only by "the 

expenditure of an amount of money wholly disproportionate to the value of 

the land and so great the grantee cannot be supposed ever to have intended 

to burden himself with it." 72 W.Va. at 73,78 S.E. at 235. The Court 

concluded that these facts established a strict necessity for a road across an 

adjoining lot to access the public road. Cobb V. Daugherty, 225 W.Va. 

435, 693 S.E.2d 800 (W.Va., 2010). 

5. The Circuit Court erred by failing to make any findings or conclusions that 

Petitioners had any other means of necessary access to Lots 127-129 by 

which to utilize said property for its intended purpose and former use as a 

house site. 

The Final Order is completely devoid of any findings or conclusions regarding a 

means of ingress and egress to said lots which would allow their any residential use, 

construction of a residence or any purpose other than as empty lots. Denying an 

implied easement by necessity would seem to require findings of fact establishing that 

Petitioners have a means of access other than across the real property of the 

Respondents, which formerly belonged to Petitioners' parents. The 2006 conveyance 

from Beulah to Dave effectively cut off any means of access to Lots 127-129, which were 

I 
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still owned by Beulah. Beulah never owned Lots 84-87 and 130-133 and could not claim 
! 
I 

a right to an easement over said lots since she had an alternate means of access through 

the lots conveyed to Dave in 2006. 

Beulah Cantrell and her husband originally owned Lots 124-129 and Lots 88-93, 

(hereinafter the Old Property) obtaining said lots in three separate purchases-Lots 127-

129 in Deed Book 142 at Page 269 (1960), (See App. Pg. 259-261, Jewell 10), Lots 

124-126 in Deed Book 157 at Page 278 (1963), (See App. Pg. 265-267, Jewell 13) 

and Lots 88-93 in Deed Book 202 at Page 345 (1973), (See App. Pg. 249-256, Jewell 

8) with all deeds being found in the Office of the Clerk of the Mingo County 

Commission, Mingo Co., WV. After conveying Lots 88-93 to her son in 2006, Beulah 

Cantrell and now her heirs required an easement through those lots conveyed in 2006, 

in order to access the retained Lots 127-129 and use and enjoy them. Otherwise, Lots 

127-129 are rendered useless. 

See also, syllabus point 2, Hoffman v. Shoemaker, 69 W.Va. 233,71 S.E. 198 

(1911) ("A grantor may claim a way over the granted premises, as reserved by 

implication, if it is shown to be strictly necessary to the use and enjoyment of adjacent 

land retained by him[.]"); However, syllabus point 4 of Miller states: "The rule of strict 

necessity applicable to an implied reservation or grant of an easement is not limited to 

one of absolute necessity, but to reasonable necessity, as distinguished from mere 

. " convemence. 

Further, the Court conducted a site view which is not mentioned in any findings 

or conclusions in its Final Order and there is also no finding or conclusion reflecting an 

alternate means of access to Lots 127-129, as opposed to through the Respondents by 

means of the New Property or through the Lands conveyed to Respondents by Beulah 
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Cantrell. Under the prior rulings by this Honorable Court, Beulah Cantrell would have 
I 

reserved a way to her retained Lots 127-129 by implication. 

6. The Circuit Court erred by failing to make any findings or conclusions 

regarding the numerous photographs, aerial maps and Petitioners' survey 

plat which all provided clear and convincing evidence of the existence and 

use of the roadway/easement over a period of at least thirty years. 

The Court does not even acknowledge the fact that a roadway across Lots 84-87 and 

130-133 did exist and is clearly visible on several maps (including the 2002 Google 

Earth map) and/or plats, numerous photographs, and as was testified to by Petitioners 

and as was acknowledged by Respondents' own surveyor and located and mapped by 

Petitioners' surveyor. The very existence of the roadway cannot be denied based on the 

abundance of evidence supporting the same and the absence of evidence to the 

contrary. With the existence and location of the roadway established, the Court would 

then be required to proceed with an examination of the remaining elements to 

establish a prescriptive easement and a discussion through findings in regard to the 

testimony and numerous admitted exhibits supporting or failing to support the said 

elements. Without so doing, this Court is denied the opportunity to meaningfully 

review the lower court's decision and the very means by which the lower court reached 

its conclusions. 

7. The Circuit Court erred by failing to make any findings or conclusions 

regarding the testimony of the Petitioners' surveyor, Dexter Branham. 

No mention is made in the Court's Order of the surveyor's testimony, maps, his 

plat Cal of which is set forth hereinabove) regarding finding evidence of the existence 

and location of the roadway/easement and further mapping its location on a plat which 
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was admitted to the record. He further testified to there being nd other means of access 

to the New Property except through the Respondents' property. : 

8. The Circuit Court erred by failing to make any findings or conclusions 

regarding the Court's site view of the subject real R,operty . 
. .-". 

Even though Respondents alleged they removed the roadway/easement used to 

access the Old Home (See IT Vol. VI, at pg.128 lines 10-16), Leslie Charlene 

Cantrell admitted under cross that there was still vehicle access across the New 

Property (Lots 84-87 and Lots 130-133) just as it was always accessed and in fact her 

husband drove up onto the property the day of the Court view. (See IT Vol. VI, at pg. 

135 lines 11-25 and pg.136 lines 1-3) 

"This Court reviews the circuit court's final order and ultimate disposition under an 

abuse of discretion standard. We review challenges to findings of fact under a clearly 

erroneous standard; conclusions of law are reviewed de novo." Syllabus point 4, 

Burgess v. Porterfield, 196 W.Va. 178,469 S.E.2d 114 (1996). 

In 9AC. Wright andA. Miller, Federal Practice and Procedure, § 2579 

(1995), findings of fact, and inferentially conclusions of law, are discussed, and it is 

stated that: 

"[FJindings of fact must include as much of the subsidiary facts as is necessary 

to disclose to the reviewing court the steps by which the trial court reached its ultimate 

conclusion on each factual issue. 

From the discussion in Federal Practice and Procedure, it is apparent that the 

purpose of the law in imposing the obligation on a trier to make findings of fact and 

conclusions of law is to insure that the trier, in reaching a decision, goes through a 
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mental process whereby he relates the evidence adduced to the PI~inciPles oflaw 

i 
governing the issue in dispute. Further, the making of findings and conclusions enables 

a revie\ving court to examine the trier's mental process to determine if the ultimate 

judgment is rationally and legally related to evidence adduced. 

In this Court's opinion, the critical stage of fact finding and making conclusions 

of law is the mental activity of relating facts developed by evidence to the relevant la\,v; 

it is not the mechanical reduction of findings and conclusions to paper." 

CONCLUSION AND PRAYER FOR RELIEF 

WHEREFORE, Petitioners/Appellants pray: 

That this Honorable Court reverse the decision of the lower court and find in favor of 

the Petitioners as to the existence and establishment of a prescriptive easement and that this 

Honorable Court further Order that the Appellants have established a prescriptive easement 

that begins on Varney Street and ends at the Petitioners' Lot 129 as shown on that certain plat 

of survey as prepared by Appellants' surveyor, Dexter Branham of Trace Surveying, with the 

same to remain open and unobstructed. 

That the subject easement shall be twenty five (25) feet in width, unobstructed, viable 

and passable and shall begin on Varney Street and end at the Petitioners' Lot 129 and shall be 

in the location set forth on that certain plat of survey as prepared by Appellants' surveyor, 

Dexter Branham of Trace Surveying, 

That the Appellants shall have the right to resurvey the said easement to designate and 

locate the same as surveyed and shown on the plat of survey as prepared by Appellants' 

surveyor, Dexter Branham of Trace Surveying, 

That the Appellants shall have the right to put said easement in place through the use 

of any necessary equipment to make the same passable, usable and utilizable for vehicular 
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tr~vel for ingress and egress to Petitioners' Lots 127-129 and to move +er said easement such 

equipment and materials as may be necessary from time to time. 4ppellants may remove 

trees and/or other impediments as may be necessary to utilize the subject easement. 

That the Appellants shall have the right to maintain the easement, once established, 

through the use of equipment and material (including but not limited to, gravel, asphalt, 

concrete and drains). 

That there shall be no acts by any parties to block and/or obstruct said easement. 

That in the alternative, that this Honorable Court remand this matter for further 

proceedings. 

Respectfully submitted, 
Joseph Michael Cantrell, 
Karen (Cantrell) Leonard, 
Craig Cantrell and 
Kim (Cantrell) May 
by c0!.»t~~ __ 

ris 
106Lo 
Willia 0 est Virginia 25661 
Telephone: (304)-235-3555 
Facsimile: (304)-235-1808 
Email: younger_law@yahoo.com 
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NO. 18-0181 I 

IN THE SUPREME COURT OF APPEALS I 
OF WEST VIRGINIA 

Joseph Michael Cantrell, 
Karen (Cantrell) Leonard, 
Craig Cantrell and 
Kim (Cantrell) May 
Petitioners 

vs. 

Jefferson David Cantrell and 
Leslie Charlene Cantrell 
Respondents 

On Appeal from the Circuit Court of Mingo County, West Virginia, 
The Honorable John Cummings 

Civil Action No.: 15-C-55 

CERTIFICATE OF SERVICE 

I, C. Christopher Younger, counsel for Petitioners, do hereby certify that a true and 
exact courtesy copy of the foregoing BRIEF OF THE PETITIONER was served by u.s. 
mail, to the following: 

M. Timothy Koontz 
Counsel for Respondents 
P.O. Box 2180 
Williamson, WV 25661 

On this the 29th day of May, 2 

nstophe 
106 Loga 
Williams W t Virginia 25661 
Telephone: (304)-235-3555 
Facsimile: (304)-235-1808 
Email: younger_law@yahoo.com 
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