
IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 

JOSPEH MICHAEL CANTRELL, 
KAREN (CANTRELL) LEONARD, 
CRAIG CANTRELL,and 
KIM (CANTRELL) MAY, 

PETITIONERS, 

VS. 

JEFFERSON DAYID CANTRELL and 
LESLIE CHARLENE CANTRELL, 

RESPONDENTS. 

CASE NO.: 15-C-55 
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on December 6, 2016, December 7, 2016, and February 21,2017. Present and appearing at 

the trial were the Petitioners, Joseph Michael Cantrell, Karen (Cantrell) Leonard, Craig 

Cantrell, and Kim (Cantrell) May, as well as the Petitioners' counsel, Christopher C. 

Younger, and the Respondents, Jefferson David Cantrell and Leslie Charlene Cantrell, 

as well as the Respondents' counsel, M. Timothy Koontz. 

The Courtheard testimony from the Petitioners, the Respondents, and theirrespective 

witnesses. From the hearing of testimony and statements made by the parties and their 

respective counsel, along with a review of the documents and pleadings contained in the 

Court's file, I find, conclude, and order as follows: 



FINDINGS OF FACT ("FOF") 

1. All of the Petitioners are siblings and the adult children of the late Beulah 

Cantrell ("Mother") and the late Delmon Cantrell ("Father"). 

2. The Petitioners, Karen (Cantrell) Leonard ("Karen") and Kim (Cantrell) May, 

live in Kentucky .. Kim did not testify at the trial and Karen acknowledged that she has not 

resided in the area since the late 1970s. 

3. The Respondent,Jefferson David Cantrell ("David"),isthePetitioners' sibling 

and the Respondent Leslie Charlene Cantrell ("Leslie") is David's wife. 

4. Prior to any of the events at issue herein, Mother and Father acquired record 

title to certain real estate in the unincorporated town of Varney, Mingo County, West 

Virginia, legally known and described as Lots 88 through 93 and 124 through 129,inclusive. 

5. Together, these 1210ts create a rectangular-shaped parcel with the eastern long 

edge of the rectangle flush against the west side of 'White Street and bordered on the north 

by Second Avenue and on the south by First A venue (the "Cantrell Property"). See Resp'ts 

Ex. 1 (plat of Survey by De}..'ter Branham, dated Apr. 2, 2015). 

6. At one time or another, the Cantrell Property had two residences thereon, both 

on the northern half thereof, on Lots 124 through 129 (the "Old Property"). 

7. Specifically, there was an old, small, woodenresidence("theoldhomeplace") 

situated on the western portion of the Old Property (Lots 128 and 129) and a larger, brick 

home (the "new home place") situated on the eastern portion of the Old Property (Lots 124 
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through 127). 

8. In 1979, Father and Mother moved the family out of the old home place and 

into the new home place, where they lived until their respective deaths. 

9. WhenFatherandMothervacatedtheoldhomeplacein1979,PetitionerJoseph 

Michael Cantrell ("Michael") and his wife, Sheila Dale Cantrell (" Sheila"), moved into and 

lived at the old home place situate on the Old Property. 

1 O. In the 1980s, David and Leslie built a home on the southern half of the Cantrell 

Property, Lots 88 through 93, inclusive, with the express permission of Father and Mother, 

although David and Leslie did not have a deed for said lots until August 2006. 

11. In 1991, Michael and Sheila purchased eight lots adjacent to and due west of 

the Cantrell Property, specifically, Lots 130 through 133, inclusive (directly west of the 

northern portion of the Cantrell Property) and Lots 84 through 87, inclusive (directly west 

ofthe southern portion of the Cantrell Property where David had builthis home). Together, 

these eight lots created a rectangular-shaped parcel with the westerly long edge of the rectangle 

flush against the east side of Varney Street, the easterly long edge of the rectangle flush 

against the western long edge ofthe Cantrell Property, and bordered on the north by Second 

A venue and on the south by First A venue (the 'New Property"). 

12. Prior to Michael and Sheila's purchase in 1991, the New Property had never 

been owned by any member of the Cantrell family. 

13. In June 1999, Michael and Sheila sold the New Property to David andLeslie. 

14. The sale was prompted by Michael's desire to gain new capital to fund the 
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construction of a new home on a completely separate, adjacent parcel. 

15. Undisputedly, there was no express easement burdening the New Property at 

the time Michael and Sheila sold it to David and Leslie in June 1999. 

16. Over the course of several years, Michael constructed a new home for he and 

his family on a nearby but wholly unrelated tract of land to the north of the Cantrell Property, 

during which construction David allowed Michael to store equipment and cut timber on the 

property. 

17. Michael's new home was completed in August 2006, at which time he vacated 

the old home place and moved into his new house on a wholly unrelated parcel. 

18. Soon thereafter, in the fall of 2006, the parties tore do\vn and razed the old 

home place on Lots 127 through 129 of the Cantrell Property. 

19. According to Michael's testimony, even after he and Sheila conveyed the New 

Property to David and Leslie in June 1999, Michael and Sheila continued to use the New 

Property in a variety of ways: storing timber and operating a small saw mill during the 

construction of his new home, when regularly visiting Mother prior to her death in November 

2009, and coming and going from his new home. 

20. Mother passed away in November2009, after having survived Father's death 

a few years earlier in March 2006. 

21. Pursuant to Mother's last will and testament, the Petitioners obtained title to the 

Old Propeliy (Lots 124 through 129,inc1usive). 
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22. David was not included in the devise of the Old Property. 

23. Also pursuant to Mother's last will and testament, Petitioner Craig Cantrell 

("Craig") acquired a life estate interest in Lots 124 through 127,and Craig continues to 

Reside in the new home place tothis day. 

24. In 2015, the water supply to David and Leslie's home on the New Property 

was disconnected which stemmed from a private well system located on the Old Property, 

without any notice or explanation, despite the fact that David and Leslie had been getting 

their water from that well for 25 years, starting with Father's permission during his 

lifetime. 

25. As a result of the disconnection of the private water supply, David and Leslie 

expended $1,500 to restore water service to their home by city water hookup and, further, 

they now pay a monthly water bill of approximately $80. 

~ 

26. In March 2015, the instant lawsuit ensued, wherein the Petitioners seek 

to establish an easement for vehicular ingress and egress across the New Property for the 

benefit of the Old Property, either by prescription or implication. 

27. The Petitioners seek the easement as part of their plan to build additional 

residences on the Old Property . 

28. However, the Respondents plan to build a new residence of their own on the New 

Property that cannot coexist with the Petitioners' claimed easement. 

29. There is no evidence that David and Leslie had any right to the water supply other 

than the permission gives previously by David's father. 
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30. Karen and Craig, as well as a former resident ofthe subject property, testified 

that numerous persons routinely traversed Lots 84 through 87 byusingthealleged easement 

for ingress and egress between Varney Street and the Old Property for as long as they could 

remember. 

31. David and Leslie testified that numerous persons routinely accessed the Old 

Property with their vehicles either by White Street or Second Avenue. Mother and Father 

never accessed.the old home by crossing the New Property. 

32. David and Leslie further testified that to the extent that Michael traversed the 

New Property after June 1999, it was solely with their permission. Michael testified that 

David "knew when he bought my property that I used it. We had an agreement there." 

1. 

1. 

CONCLUSIONS OF LAw(n COL") 

THE PETITIONERS FAILED TO ESTABLISH THE 
ALLEGED EASEMENT 

"An easement is a right that one person has to use the land of another person, 

for a specific purpose," which "can be created.in three ways: by prescription the easement 

equivalent of adverse possession; by an express grant or reservation; or... by implication 

from the particular set offacts and circumstances." O'Dell v. Stegall, 226 W. Va. 590,605, 

(2010) (internal quotation marks omitted). 

A. Prescriptive Easement 
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2. To establish a prescriptive easement, the Petitioners must establish each of the four 

following elements by clear and convincing evidence, Syl. Pt. 3, O'Dell, 226 W. Va. 590, 

703 S.E.2d 561: 

(1) the adverse use of another's land; (2) that the adverse use was continuous 
and uninterrupted for at least ten years; (3) that the adverse use was actually 
known to the owner of the land, or so open, notorious and visible that a 
reasonable owner of the land would have noticed the use; and (4) the 
reasonably identified starting point, ending point, line, and width of the land 
that was adversely used, and the manner or purpose for which the land was 
adversely used. 

3. In the context of prescriptive easements, "an 'adverse use' of land isa wrongful 

use, made without the express or implied permission of the owner of the land." Syl. Pt. 5. 

O'Dell, 226 W. Va. 590,703 S.E.2d 561. Significantly, however, a use of another's land 

that began as permissive will not become adverse unless the license (created by the granting 

of permission) is repudiated. ld., Syl. Pt. 6. 

4. In the instant case, to the extent that the Petitioners traversed the New Property 

for purposes of accessing the Old Property, the Petitioners did so with the Respondents' 

permission. 

5. Therefore, even if the Petitioners' use of the Respondents' land was not 

permissible, because such use was not sufficiently open and notorious, the Petitioners' 

alleged prescriptive easement nevertheless fails. 

A. Express Easement 

1. Waiver 
7 



1. In the instant case, the Petitioners do not even claim to have an easement by 

express grant or reservation but, rather, solely seek to establish an easement by 

Prescription. 

2. To the extent that the Petitioners now seek to establish an easement by express 

grant or reservation, they have waived any such claim. See Syl. Pt. 1, Parsons v. 

Halliburton Energy Servs., No. 14-1288,2016 WL 1564376, ("To effect a waiver, 

there must be evidence which demonstrates that a party has intentionally relinquished 

a known right. II (1989); id., SyL Pt. 2 ("A waiver may be express or may be inferred 

from actions or conduct, but all ofthe attendant facts, taken together, must amount to 

an intentional relinquishment of a known right. There is no requirement of prejudice 

or detrimental reliance by the party asserting waiver. "). 

2. There Was No Express Grant or Reservation of an Easement 

The Court found no credible evidence of an express grant or reservation of an 

easement. 

When any real property is conveyed or devised to any person, and no 
words of limitation are used in the conveyance or devise, such conveyance or 
devise shall be construed to pass the fee simple, or the whole estate or 
interest, legal or equitable, which the testator or grantor had power to dispose 
of, in such real property, unless a contrary intention shall appear in the 
conveyance or will. 

W. Va. Code§ 36-1-11. 

B. Easement By Implication 
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"There are two fonns of implied easements: an easement implied by necessity (which in West 

Virginia is called a 'way of necessity'), and an easement implied by a prior use of the land (also 

called an easement implied from a 'quasi-easement')." Syl. Pt.2, Wilson v Staats,232 W.Va. 

227,751 S.E.2d 747 (2013) However, the law does not favor implied easements, and "[c]ourts 

must be very careful before decreeing upon one man's land in favor of another without 

compensation such an encumbrance as a way, pennanently impairing that man's dominion and 

ownership, which next to life and liberty, is the most valuable of rights inhering in the citizen." 

Id. at 231, 751 S.E.2d at 751 (quoting Cobb, 225 W. Va. at 442,693 S.E.2cl at 807. 

Accordingly, "[t]he burden of proving [either] easement rests on the party claiming such 

right and must be established by clear and convincing proof." Id., Sy!. Pt. 4 (quoting Syl. 

Pt. 2, Cobb, 225 W. Va. 435, 693 S .E.2d 800). 

1. Easement by Necessity 

To establish an easement ... by necessity ... a party must prove four 
elements: (1) prior common ownership of the dominant and servient estates; 
(2) severance (that is, a conveyance of the dominant and/or servient estates to 
another); (3) atthe time of the severance, the easement was strictly necessary 
for the benefit of either the parcel transferred or the parcel retained; and (4) a 
continuing necessity for an easement. 

Syl.Pt.3, Wilson,232 W. Va. 227,751 S.E.2d 747 

Notably, an easement by necessity requires "strict necessity," in that the proponent 

must show that the easement across the servient estate is strictly necessary to the 
productive, beneficial, economical or physical use of the dominant estate. 

Cobb, 225 W. Va. at 446,693 S.E.2d at 811 (emphasis added). 
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2. Easement by Prior Use 

Under West Virginia law: 

To establish an easement implied by a prior use of the land, a party must 
prove four elements: m prior common ownership of the dominant and 
servient estates; (2) severance (that is, a conveyance of the dominant and/or 
servient estates to another); (3) the use giving rise to the asserted easement was 
in existence at the time of the conveyance dividing the property, and the use 
has been so long continued and so obvious as to show that the parties to the 
conveyance intended and meant for the use to be permanent; and (4) the 
easement was necessary at the time of the severance for the proper and 
reasonable enjoyment of the dominant estate. 

Syl. Pt. 6, Cobb,225 W. Va.435, 693 S.E.2d 800. 

There has been no credible e,idence of establishment ofthe easement by prior use or a 

showing of reasonable necessity, as opposed to establishment by for convenience. 

The Court fmds no evidence that the use of "free water" for a number of years establishes a 

right to perpetual use ofthe "free water", and finds nothing that would direct a fmding against the 

Petitiioners for the discontinuance of the water to the Respondents residence. Therefor, the claim for 

damages on the counter claim will be dismissed. 
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CONCLUSION 

WHEREFORE, the Petitioners are not entitled to have judgment for the relief requested in their 

Complaint; 

Nor are the Respondent are entitled to have judgmenton their Counterclaim, and it is 

therefore 

ORDERED, ADJUDGED, and DECREED that the Petitioners do not have any easement on or over 

the Respondents' property; 

It is further ORDERED, ADJUDGED, and DECREED that the Respondents 

ve no valid claim for any damages against the Petioners. 

Itisfurther ORDERED,ADJUDGED,and DECREED that the case be dismissed in its entirety, 

with each party to be responsible for their own costs. It is further ORDERED and DIRECTED 

that the Clerk send a copy of this Order to Chris Younger, Counsel for the Petitioners, and to M. 

Timothy Koontz, counsel for the Respondents, each at their last known address 

IT IS SO ORDERED. 

! 

'- ~ _,.,.4 

e Honorable John L. ming.~. r.;.7 I 

~i Special Judge / 
Circuit Court of Mingo County 

Entered this 25 th day of January, 2018 
A COPY TESTE 

~ 
CIRCUIT CLERK, MINGO COUNTY, WV 


