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III. STATEMENT OF THE CASE 

A. Factual Background 

Reduced to its central issue, this matter is one in which this Court must determine whether 

Michael E. Frye (hereinafter "Member Frye"), as a member of a West Virginia limited liability 

company, can be held liable for the alleged debts, obligations, and liabilities of RJM Holdings, 

LLC (hereinafter "RJM Holdings"), a West Virginia limited liability company. This centered 

analysis is appropriate as it pertains to Member Frye because Petitioners allege no claims directly 

against Member Frye. Rather, the vast majority of the allegations set forth in Plaintiffs' Amended 

Consolidated Ver(fied Complaint (the "Consolidated Amended Complaint") focus upon the 

adoption of a Supplementm]i Declaration of Covenants, Conditions, and Restrictions for 

Brookside Subdivision (the "Supplementary Declaration") in 2013 through which, among other 

things, RJM Holdings, the developer of the Brookside Subdivision, reduced the minimum square 

footage requirements and amended the exterior surface requirements for residential structures in 

the Brookside Subdivision. (Joint Appendix, hereinafter "JA", 112-179,238-241). 

In summary, Petitioners, who are lot owners within the Brookside Subdivision, claim that 

RJM Holding lacked the authority to amend the original Declaration of Covenants, Conditions, 

and Restrictions for the Brookside Subdivision (the "Original Declaration"), as the amendments 

made through the Supplementary Declaration caused Petitioners to suffer an "adverse material 

effect." (JA 145, 157). Hence, in early 2015, Petitioners initiated their underlying civil actions, 

naming RJM Holdings and Ayers and Ayers Holdings, L.L.C. 1 ("Member Ayers and Ayers") as 

1 Member Ayers and Ayers was dismissed from the underlying civil action by Order Granting Defendant's Motion 
for Summary Judgment dated February 13,2017. (JA 88-94). Petitioners, however, have not appealed that Order as 
part of this appeal for reasons unknown. 



defendants. Those civil actions \vere consolidated by Order of Consolidation, entered on December 

3,2015. (JA 107-108; hereinafter the consolidated actions referred to as the "Civil Action,,).2 

As background, RJM Holdings purchased the land to create the Brookside Subdivision 

(hereinafter "Brookside") in 2006 with the intention of creating an " ... upscale, exclusive" 

residential subdivision. (JA 2181). To create Brookside, RJM Holdings subdivided a parcel of 

raw land consisting of roughly 117 acres into thirty-eight (38) single-family residential lots, \vith 

common areas, shared roads, and a retained residue parcel for potential future development. (JA 

180-184). To control the manner in which single-family dwellings could be built in Brookside, 

RJM Holdings adopted and recorded the Original Declaration. (JA 186-237). Central to this case, 

the Original Declaration provided for square footage minimums for houses of 2,800 square feet 

for a one-story dwelling and 3,0000 square feet for multiple-story dwellings. (JA 207). The 

Original Declaration also provided that the exterior walls of all residential structures must be clad 

with brick, stone, solid wood, or stucco and expressly prohibited the application of vinyl or 

aluminum siding as an exterior surface. (JA 207). 

By early 2007, RJM Holdings began marketing the sale of lots in Brookside to the public. 

At that time, the real estate market in the Eastern Panhandle of West Virginia was strong, with 

prices climbing and demand remaining robust. (JA 2182). But, by 2008, the real estate market, as 

was common throughout the United States, collapsed, and land values dropped, and demand for 

2 Importantly, as of the date the Supplementary Declaration was recorded, namely May 15, 2013, Petitioners had not 
commenced any construction on their respective lots within Brookside. (JA 2515). Specific to Petitioners James W. 
Dailey, III and Nicole Dailey, they did build their "dream house" on their respective lot, but the financing for such 
construction was not obtained until June 19.2013. over one month after the SupplementarY Declaration was recorded. 
(JA 2515). Furthermore, the building pennit for their home was not obtained until AugUst 22,2013 (JA 2214). In 
fact, a second lien, purportedly to add improvements to the Dailey home, was not executed until April 17, 2015 -
several months after the underlying litigation was initiated by Petitioners. (JA 2563). As for Petitioners Travis A. Hill 
and Scarlett 1. Hill, they have never taken any steps to construct a residential structure on their lot in Brookside. (JA 
910). 
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buildable lots disappeared. (JA 2182). Evidencing this fact \vas the reali~ that, over the period 

spanning 2008 until 2011, RJM Holdings sold but one lot in Brookside. (JA 2182). With the 

pressure of the stagnant, depreciating real estate market, RJM Holdings decided to consider 

amending the Original Declaration as a means to market and, hopefully, sell lots in Brookside by 

providing potential buyers more building options. (JA 2211-2212; 2463). 

On February 7,2012, the two members ofRJM Holdings, Member Ayers and Ayers 

Holdings and Member Frye, held a regular meeting of the company and decided to explore the 

possibility of amending the Original Declaration to help market lots to a wider array of potential 

purchasers. (JA 919). On January 8, 2013, the members held another regular meeting during which 

it was decided to move forward with amending the Original Declaration to assist with lot sales. 

(JA 811). On April 16, 2013, after conferring with legal counsel, RJM Holdings executed the 

Supplementary Declaration, and on May 15,2013, legal counsel to RJM Holdings recorded the 

Supplementary Declaration in the Office of the Clerk of the County Council of Berkeley County, 

West Virginia. (JA 60; 239-241). As stated previously, the Supplementary Declaration amended 

two provisions of the Original Declaration relevant to this matter. First, the Supplementary 

Declaration reduced the minimum square footage requirement for houses to be built in Brookside. 

(JA 238-241). Second, the Supplementary Declaration allowed for a greater variety of exterior 

materials permitted on residential structures. (JA 238-241). 

Well after a year of litigation had ensured in the Civil Action, Respondents sought leave to 

amend on September 14, 2016 to join additional defendants to the Civil Action, with Member Frye 

being one of them. (JA 1003-1011). Substantively, however, the underlying factual basis of the 

Plaintiffs' Consolidated Amended Verified Complaint (the "Consolidated Amended Complaint") 

remained the same. Oftheir fifteen claims in their Consolidated Amended Ver(fied Complaint (the 

"Consolidated Amended Complaint"), thirteen are predicated, in s01'ne fashion, upon the 

3 
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enactment of the Supplementary Declaration, while one is based upon RJ~ Holdings failure to 

pave a driveway, and another claim, namely Count VI, simply alleges that the co-defendants are 

liable for RJM Holdings' actions under a theory of a "joint venture." (JA 112-179). It is through 

that alleged joint venture allegation that Petitioners joined Member Frye as a defendant in the 

underling Civil Action. (JA 163-164). 

At the outset, it is important to note that Petitioners did not allege a veil-piercing claim in 

the underlying civil action. Rather, their express basis for attaching liability upon Member Frye 

is through a "joint venture" theory. In that regard, Petitioners have steadfastly held that, because 

Member Frye is a member of RJM Holdings, Member Frye engaged in this so-called "joint 

venture" and therefore must be liable for all the debts, obligations, and liabilities ofRJM Holdings, 

whether arising out of contract or tort. 

Whereas this theory may have some application to the other co-defendants, Member Frye 

is a member of RJM Holdings - a status conferred by West Virginia Code. There is no question 

as to this status. Inasmuch as Member Frye is involved, the question is not whether he engaged in 

a joint venture, but whether he acted outside the scope of his role as a member of RJM Holdings 

throughout the relevant events of the underlying Civil Action that would create a unity of 

ownership and interest between him and RJM Holdings. 

In that regard, the undisputed facts reveal that Member Frye consistently acted only as a 

member of RJM Holdings throughout the relevant events of the underlying civil action. To start 

RJM Holdings, Member Frye contributed $150,000.00 of his personal funds to be combined with 

another $150,000.00 from Member Ayers and Ayers, for the initial start-up capital of$300,000.00. 

(JA 998). Furthermore, the purchase of the property that constitutes the Brookside Subdivision (JA 

1608-1609), the subdivision of that property to create the Brookside Subdivision (JAI80-184), the 

construction that was undertaken to install roads and infrastructure in the Brookside Subdivision, 

4 



the execution of the Original Declaration (JA 186-237), the decision amend the Original 

Declaration and execute the Supplementary Declaration (JA 810,238-241), the decision further to 

amend the Original Declaration and execute of the Second Amendment to Declaration of 

Covenants, Conditions, and Restrictions for Brookside Subdivision (the "Second Amendment") 

(JA 1215-1237), and the execution of every out-sale parcel deed within the Brookside Subdivision, 

including those to the Petitioners (JA 243-245, 247-249) - all of these actions were taken 

specifically by RJM Holdings. While Member Frye may have executed such instruments on behalf 

of RJM Holdings along with the other member, Member Ayers and Ayers, such actions were all 

taken exclusively as members ofRJM Holdings and not as individuals. 

B. Procedural Background 

On September 14, 2016, Respondents sought leave to amend their Complaints to add 

additional defendants, with Member Frye being one ofthem. (JA 1003-1011). On January 4,2017, 

the Circuit Court granted Petitioners leave to file an amended complaint. (JA 102-106). On 

January 18,2017, Petitioners filed their Consolidated Amended Complaint. (JA 112-179). 

On July 7, 2017, Petitioners filed their Plaintiffs' Motion for Summary Judgment upon 

Counts 1, II, and VIIIl of the Consolidated Amended Verified Complaint ,\lith supporting 

Memorandum of Law (1404-1433), Plaintiffs' Motion for SummGlJi Judgment upon Count III of 

the Consolidated Amended Verified Complaint and supporting Memorandum of Law (JA 1629-

1644), and Plaintiffs' Motion for SUl11mGl)i Judgment upon Count XV of the Consolidated Amended 

Verified Complaint (JA 1766-1774) (collectively the "Petitioners' Motions for Summary 

Judgment"). Likewise, on July 7, 2017, Member Frye filed Michael E. Flye 's Motionfor SummGlY 

Judgment and Memorandum of Law in Support of Defendant Michael E. Flye's Motion for 

Suml11Gl)i Judgment. (JA 2013-2026) ("Member Frye's Motion for Summary Judgment"). 

Petitioners and Member Frye filed their responses to the various motions rn September 18, 2017 

5 I 
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and their replies in support on October 2,2017. (JA 1795-1814, 1827-1840,2029-2065,2163-

2185). 

On November 9, 2017, the Circuit Court granted Member Frye's Motion for Summary 

Judgment and denied Petitioners' Motions for Summary Judgment, inasmuch as Petitioners' 

Motions for Summary Judgment sought relief against Member Frye. (JA 57-70). 

IV. SUMMARY OF ARGUMENT 

In the State of West Virginia, it is axiomatic that, unless a member or manager agrees to 

be liable for the debts, obligations, or liabilities of a limited liability company " ... the debts, 

obligations and liabilities of a limited liability company, whether arising in contract, tort or 

otherwise, are solely the debts, obligations and liabilities of the company." W.VA. CODE §31-B-

303(a) and (c). This established axiom of law is the basis of the operation of a limited liability 

company. Without it, the entity is a fonn with little to no operational function. 

While it is true that W. Va. Code § 31B-3-303 does, in limited circumstances, pennit the 

equitable remedy of piercing the veil to be asseJied against a West Virginia limited liability 

company, this Court has held: 

"[t]o pierce the veil of a limited liability company in order to impose 
personal liability on its member(s) or manager(s), it must be established that 
(1) there exists such unity of interest and ownership that the separate 
personalities of the business and of the individualmember(s) or managers(s) 
no longer exist and (2) fraud, injustice or an inequitable result would occur 
if the veil is not pierced. This is a fact driven analysis that must be applied 
on a case-by-case basis, and, pursuant to W. Va. Code § 31B-3-303(b), the 
failure of a limited liability company to observe the usual company 
fonnalities or requirements relating to the exercise of its company powers 
or management of its business may not be a ground for imposing personal 
liability on the member(s) or manager(s) of the company." 

Syl. Pt. 7, Kubican v. Tavern, LLC, 232 W.Va. 268, 752 S.E.2d 299 (2013). 

Here, the Circuit Court conducted a fact-based analysis based upon the undisputed facts 

and found that the record clearly reflected no unity of interest and ownership between RJM 
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Holdings and Member Frye to find" ... that the separate personalities of the business and of the 

individual member(s) or managers(s) no longer exist[ ed]." fd. In short, all actions concerning the 

Brookside Subdivision were taken independently by RJM Holdings, without any individual action 

of Member Frye, who acted solely as a member ofRJM Holdings. The facts simply do not support 

Petitioners' claims against Member Frye, whether it arises under a joint venture theory or a veil 

piercing theory. 

V. STATEMENT REGARDING ORAL ARGUMENT 

Member Frye believes that oral argument is not appropriate under W.Va. R. App. P. 20, as 

the law regarding the issues presented is well-settled and the facts and legal arguments are 

adequately presented in the briefs and record. If the Court detern1ines that oral argument is 

necessary, argument under W. Va. R. App. P. 19 is appropriate because the appeal involves 

assignments of error in the application of settled law. Furthennore, Respondent Frye believes that 

the appeal is appropriate for disposition by memorandum decision under W. Va. R. App. P. 21. 

VI. ARGUMENT 

A. Standard of Decision and Review (Response to Petitioners' Assignment of Error "A"). 

A party is entitled to summary judgment if the record shows there is "no genuine issue as 

to any material fact and that the moving party is entitled to a judgment as a matter oflaw." W. Va. 

R. Civ. P. 56(c). The movant's burden may be satisfied in either of two ways. First, the movant 

may submit affinnative evidence that negates an essential element of the nonmovant's case. 

Second, the movant may demonstrate to the circuit court that the nonmovant has not produced any 

evidence to establish an essential element of the nonmovant's case. See Massey v. Jim Crockett 

Promotions. fnc., 184 W. Va. 441,444,400 S.E.2d 876, 879 (1990). Once the movant makes a 

showing that no genuine issue of material fact is in dispute, the nonmovant must point to specific 
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facts in the record demonstrating that there is a trial-worthy issue. Syl. Pt. 11, Gently v. Mangum, 

195 W. Va. 512,466 S.E.2d 171 (1995). The standard applicable to this Court's review of the 

Circuit Court's summary judgment is de 110VO. Syl. Pt. 1, Painter v. Peavy, 192 W. Va. 189,451 

S.E.2d 755 (1994). 

B. The Circuit Court Correctly Found That Respondent Frye Cannot Be Personally 
Liable For Acting As A Member Of RJM Holdings (Response to Petitioners' 
Assignments of Error "B" and "E"). 

Petitioners argue that they should be permitted to pursue a "veil piercing" claim against 

certain defendants, including Member Frye. Yet, it is important to note that Petitioners did not 

assert a veil piercing action in their Consolidated Amended Complaint. Rather, the alleged that 

Member Frye, along with the other co-defendants, engaged in a "joint venture" with RJM Holdings 

specific to the development of the Brookside Subdivision. 3 

Obviously, a joint venture claim is misplaced as it pertains to Member Frye. A "joint 

venture" is defined as " ... an association of two or more persons to carry out a single business 

enterprise for profit, for which purpose they combine their property, money, effects, skill, and 

knowledge." Syl. Pt. 5, Armor v. Lantz, 207 W. Va. 672, 678, 535 S.E.2d 737 (2000); Syl. Pt. 2, 

Price v. Halstead, 177 W.Va. 592, 355 S.E.2d 380 (1987); See also Syl. Pt. 4, Sipple v. Starr, 205 

W. Va. 717, 520 S.E.2d 884 (1999); Syl. Pt. 2, Johnson v. State Farm Mut. Auto. ins. Co., 190 W. 

Va. 526, 438 S.E.2d 869 (1993); Nesbitt v. Flaccus, 149 W. Va. 65, 73-74, 138 S.E.2d 859, 865 

3 It is important to note that. in spite of the liberality afforded litigants in construing pleadings, this Court has stated 
that the " ... liberalization in the rules of pleading in civil cases does not justify a carelessly drafted or baseless 
pleading." Stick/ell v. Kittle, 168 W. Va. 147, 164, 287 S.E.2d 148, 157-158 (1981). '.'Simplicity and infom1ality 
of pleading do not pennit carelessness and sloth: the plaintiff's attorney must know every essential element of his 
cause of action and must state it in the complaint." !d, citing Lugar and Silverstein, West Virginia Ru/es of Civil 
Procedllre (1960) at 75. Here. notwithstanding the sheer length of the Consolidated Amended Complaint. Petitioners 
never alleged a claim to pierce the veil ofRJM Holdings. Rather, they only pled that Member Frye was liable under 
a joint venture claim. This defect alone should be sufficient for this Court to reject Petitioners' argument that they 
should be pern1itted to pursue a veil piecing claim against Member Frye. Rather. they should be forced to rely upon 
their pleading and only be pem1itted to argue liability based on a joint venture theory. I 
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(1964). Implicit to this definition is a separation of entities, joining assets skills, to form a single 

common business enterprise for profit. Whereas this theory may have some application to other 

co-defendants, Member Frye is a member ofRJM Holdings - a status conferred by West Virginia 

Code 31 B. There is no question as to this status. Inasmuch as Member Frye is involved, the 

question is not whether he engaged in a joint venture, but whether he acted outside the scope of 

his role as a member ofRJM Holdings throughout the relevant underlying events to create a unity 

of ownership between him and RJM Holdings. 

A limited liability company is a specialized type of organizational entity, first established 

in this state in 1996 and presently appearing in Chapter 31B of the West Virginia Code. Heartland, 

LLC. v. McIntosh Racing Stable, L.L.c., 219 W. Va. 140,143,632 S.E.2d 296,299 (2006). W. Va. 

Code § 31B-2-20 I specifies that "[a] limited liability company is a legal entity distinct from its 

members." Larry E. Ribstein, A CRITIQUE OF THE UNIFORM LIMITED LIABILITY COMPANY ACT, 25 

Stetson L.Rev. 311 (Winter 1995). Furthennore, Section 31B-3-303 of the West Virginia Code 

provides: 

(a) Except as otherwise provided in subsection (c) of this section, the debts, 
obligations and liabilities of a limited liability company, whether arising in 
contract, tort or otherwise, are solely the debts, obligations and liabilities of 
the company. A member or manager is not personally liable for a debt, 
obligation or liability of the company solely by reason of being or acting as 
a member or manager. 

(b) All or specified members of a limited liability company are liable in their 
capacity as members for all or specified debts, obligations or liabilities of 
the company if: 

(1) A provision to that effect is contained in the articles of organization; 
and 

(2) A member so liable has consented in writing to the adoption of the 
provision or to be bound by the provision. 

W. VA. CODE § 31B-3-303. 
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As the Circuit Court found in the MS] Order: 

"[t]he language of this provision is unambiguous insofar as it declares that, \'lith the 
exception noted in subsection ( c), ' [ a] member or manager is not personally liable 
for a debt, obligation or liability of the company solely by reason o/being or acting 
as a member or manager. ' Kubican v. The Tavern, LLC, 232 W. Va. 268,274, 752 
S.E.2d 299,305 (2013) (emphasis in original)." 

W. Va. Code § 31B-3-303 does, in limited circumstances, permit the equitable remedy of 

piercing the veil to be asserted against a West Virginia limited liability company. Kubican, at 275, 

305. But, again, as noted by this COUli: 

"To pierce the veil of a limited liability company in order to impose personal 
liability on its member(s) or manager(s), it must be established that (1) there 
exists such unity of interest and ownership that the separate personalities of 
the business and of the individual member(s) or managers(s) no longer exist 
and (2) fraud, injustice or an inequitable result would occur if the veil is not 
pierced. This is a fact driven analysis that must be applied on a case-by-case 
basis, and, pursuant to W. Va. Code § 31B-3-303(b), the failure ofa limited 
liability company to observe the usual company fODnalities or requirements 
relating to the exercise of its company powers or management of its 
business may not be a ground for imposing personal liability on the 
member(s) or manager(s) of the company." 

(JA 65, citingld. at 282,313.). 

To conduct this analysis, it is important to note that, because the standard set forth in 

Kubican is joined by the conjunctive "and" as opposed to the disjunctive "or", failure to prove 

even either of the elements is fatal to a party's claim to piece the veil ofa limited liability company. 

See Browning v. Hickman, 235 W. Va. 640, 652, 776 S.E.2d 142, 154 (2015) ( finding "[t]he three 

factors set out in Syllabus point 4 of Phillips are joined with the conjunctive 'and,' meaning they 

all must be present in order for a statement to be admissible under Rule 803(1)" ; Syl. pt. 4, State 

v. Phillips, 194 W. Va. 569, 461 S.E.2d 75 (1995), overruled 011 other grounds by State v. 

Sutherland, 231 W. Va. 410, 745 S.E.2d 448 (2013); Jan-Care Ambulance Serv., Inc. v. Public 

Servo C0I11111'n ofW. Virginia, 206 W. Va. 183, 19311.13,522 S.E.2d 912, 922 11.13 (1999) (finding 

"[b ]ecause of the use of the conjunctive 'and,' all of the services' contained in Section 

10 



1206(b)( 4)(C) of the 1973 Act are required of an emergency medical servi2es system."); Ooten v. 

Faerber, 181 W. Va. 592, 597, 383 S.E.2d 774,779 (1989) (dete1111ining that the " ... term 'and' 

'clearly ma[ de] both conditions necessary, not merely either of the two,"). 

1. The Circuit Court properly found that there was not a unity of interest or 
ownership between Member Frye and RJM Holdings. 

In the instant action, Petitioners claim that summary judgment was precipitous, because a 

veil piercing action is one of which that " ... should rarely be detem1ined upon a motion for 

summary judgment.. , as it usually involves numerous questions of fact for the trier of the facts to 

detem1ine upon all of the evidence." Syl Pt. 6, Laya v. Erin Homes, Inc., 177 W.Va. 343, 352 

S.E.2d2d 93 (1986). While this argument generally holds true, Petitioners fail to acknowledge that 

this matter is one in which there were not numerous questions offact as it pertains to the first prong 

required by Kubican, namely whether any facts existed to demonstrate a unity of interest and 

ownership between Member Frye and RJM Holdings. 

In dismissing Member Frye from the underlying action, the Circuit Court seized upon this 

first prong of Kubicall and found that no unity of interest and ownership between Member Frye 

and RJM Holdings. To reach this conclusion, the Circuit COUli conducted a thorough evaluation 

of all the undisputed material evidence. The first piece of undisputed evidence evaluated by the 

Circuit Court were the Aliicles of Organization of RJM Holdings. Consistent with Section 31 B-

3-303 of the West Virginia Code, Article VII of the Aliicles of Organization states: 

"[i]t is the intent of the organizers that no member shall be personally liable for the 
debts, obligations, or liabilities of the company." 

(JA 65-66). 

Comparing this language to the statutory language contained in Section 31 B-3-303 of the 

West Virginia Code wherein it provides" ... the debts, obligations and! liabilities of a limited 

liability company, whether aJising in contract, tort or otherwise, are solel~ the debts, obligations 
I 
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and liabilities of the company[,]" the Circuit Court found the Articles of Organization to be 

unambiguous and a clear indication that the members of RJM Holdings did not agree to be 

" ... liable in their capacity as members for all or specified debts, obligations or liabilities of the 

company[.]" In fact, this language clearly indicates the contrary, specifically, that the intent in 

forn1ing RJM Holdings to create a distinct company, separate and apart from its members, who 

were not personally liable for the" ... debts, obligations, or liabilities of the company." (Id). 

Moving forward, the Circuit Court evaluated the undisputed evidence concerning Member 

Frye's involvement with the Brookside Subdivision and found that it is undisputed that all such 

actions were taken as a member of RJM Holdings rather than individually. (JA 66). To reach this 

conclusion, the Circuit Court referenced the multiple operative instruments in this action. 

The first such instrument was the Original Declaration. The introductory paragraph of the 

Original Declaration provides: 

(JA 66,191). 

"THIS DECLARATION, made this 25th day of June, 2007, by RJM 
HOLDINGS, LLC, a West Virginia limited liability company, hereinafter 
called Declarant." 

While Petitioners, in their pleadings, suggest that Member Frye in concert with the other 

named co-defendants executed the Original Declaration to protect their collective interests, (JA 

115, ~ 4), the Original Declaration specifically and unequivocally states that the instrument was 

created exclusively by RJM Holdings. (JA 191). This point is reiterated by the fact that the Original 

Declaration was executed only by RJM Holdings, through its members, Member Ayers and Ayers 

and Member Frye. (JA 216). Therefore, despite Petitioners' claim that Member Frye should be 

held liable because he executed the Original Declaration, the record clearly shows that Member 

Frye's execution of the instrument was solely in his capacity as a member of RJM Holdings. (JA 

I 
191,216). I 

12 . 



The second instrument the Circuit Court examined was the Supplementary Declaration. 

(JA 239-241). Substantively identical to the Original Declaration, the introductory paragraph of 

the Supplementary Declaration provides: 

"THIS SUPPLEMENTARY DECLARATION OF COVENANTS, 
CONDITIONS, AND RESTRICTIONS, made this 16th day of April, 2013, by 
RJM HOLDINGS, LLC, a West Virginia limited liability company, hereinafter 
called 'Declarant. ", 

(JA 239). 

Again, while Petitioners allege generally throughout their Consolidated Amended 

Complaint that Member Frye, in concert with the other defendants, "" . illegally supplemented 

certain portions of the 2007 Declaration" by executing the Supplementary Declaration (JA 117, ~ 

9), the Supplementary Declaration specifically and unequivocally states that the instrument was 

made exclusively by RJM Holdings. (JA 239). As with the Original Declaration, the 

Supplementary Declaration was executed only by RJM Holdings, through its 1\\10 members, 

Members Ayers and Ayers and Member Frye. (JA 240-241). Member Frye as an individual, 

however, did not execute the instrument. 

In addition to the Original Declaration and the Supplementary Declaration, the Circuit 

Court considered six other instruments contained in the record that also demonstrated that any 

involvement of Member Frye in actions regarding the Brookside Subdivision were limited to his 

capacity as a member of RJM Holdings. First, the Minutes of the Regular Meeting of Members 

of Defendant RJM from the regular meeting held on January 8, 2013 show that the decision to 

change the covenants was made by Defendant RJM with the advice of counsel. (JA 810). Second, 

there is the Brookside Plat, submitted to the Clerk's Office when the Brookside Subdivision \vas 

formed on January 20, 2006. (JA 180-184). As the face of the plat reveals, the Brookside Plat is 

I 
solely in the name of RJM Holdings and was submitted for recording solely by RJM Holdings. 
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(JA 180-184). Third, there is the Deed conveymg Lot 17 in the Brolkside Subdivision to 

Petitioners Travis A. Hill, Jr. and Scarlet 1. Hill. (JA 243-245). Fourth, there is the Deed conveying 

Lot 18 in the Brookside Subdivision to Respondents James W. Dailey, III and Nicole Dailey. (JA 

247-249). As shown on the face of these two Deeds, the instruments \vere entered into by and 

between RJM Holdings and the respective purchasers. To accomplish these conveyances, each 

Deed was executed by RJM Holdings, as grantor, by both of its members, Member Ayers and 

Ayers and Member Frye. (JA 243-245, 247-249). Fifth is the contract through which Plaintiffs 

James W. Dailey, III claims RJM Holdings contracted to construct his driveway. (JA 287). That 

contract was executed by RJM Holdings. Finally, there is the Second Amendment. (JA 238-241).4 

4 Presently pending before the Circuit Court is Defendant RlM Holdings, LLC's Motion for Summary Judgment (JA 
2359; hereinafter "RIM's Motion for Summary Judgment"). Central to RIM's Motion for Summary Judgment is the 
plain and unambiguous language of the Original Declaration through which amendments to Original Declaration can 
be made. Specifically, Article XV, Section 2 of the Original Declaration reads: 

Amendment. Prior to the conveyance of the first Unit, Declarant may unilaterally amend this 
Declaration. After such conveyance, the Declarant may amend this Declaration so long as it still 
owns property described in Exhibits "A" and "B" for development as part of the Area, and so long 
as the amendment has no material adverse effect upon any right of any Owner. No amendment 
required by any state, federal or county agency or the Federal Home Loan Mortgage Corporation 
will be deemed material. Thereafter and otherwise, this Declaration may be amended only by 
the affirmative vote or written consent, or any combination thereof, of Members representing 
seventy-five (75%) percent of the total votes of the Association. 

To clarify, Petitioners have maintained throughout the Civil Action that RJM Holdings' unilateral adoption of the 
Supplementary Declaration in 2013 is void, because the Original Declaration did not pemlit the Declarant to adopt 
any amendment that would cause a "material adverse effect upon any right of any Owner." (JA 157). While the 
Supplementary Declaration adopted in 2013 may have been enacted under the provision in the Original Declaration 
that did not permit for unilateral amendments by the Declarant that caused a "material adverse effect", the Second 
Amendment adopted in 2017 was adopted under the alternate provision that pennits amendments through the consent 
of" ... Members representing seventy-five (75%) percent of the total votes of the Association." (JA 214). That 
alternate process allows lot owners, rather than the Declarant, to adopt amendments by a vote of the requisite number 
of lot owners irrespective if the amendments may cause a "material adverse effect" on other lot owners. (JA 214). 

As illustrated in RJM's Motion for Summary Judgment, more than seventy-five percent (75%) of the lot owners in 
Brookside Subdivision adopted the Second Amendment through which those lot owners, among other things, adopted 
amendments consistent with the exact amendments set forth in the Supplementary Declaration. Thus, Petitioners' 
alleged damages arising by virtue of the 2013 Supplementary Declaration were rendered moot by the adoption of the 
2017 Second Amendment. Accordingly, if the Circuit Court grants RJM' s Motion for Summary Judgment, the vast 
majority of Petitioners' claims, whether based on direct liability or vicarious liability throbgh the joint venture theory, 
will be nullified. At Petitioners' request made during the oral argument scheduled for RIM's Motion for Sunmlal)' 
Judgment, however. the Circuit Court delayed ruling on RJM's Motion for Summary Judgment to allow for this 
appeal. 
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Again, Member Frye executed the instrument only as a member of R~M Holdings and not 

indivi dually. 

In addition to these vanous instruments, the Circuit Court noted Petitioners' own 

testimony, through which they revealed that they believed they were dealing exclusively with RJM 

Holdings when purchasing their lots in the Brookside Subdivision. In his deposition, Petitioner 

Travis W. Hill explained the manner in which he decided to purchase Lot 17 in the Brookside 

Subdivision. (JA 1815-1821). Specifically, Petitioner Travis W. Hill stated that, in 2005, he met 

with Member Frye, who drove Petitioner Travis W. Hill through the Brookside Subdivision to 

look at several lots available for sale. (JA 1815-1821). It was at that time that Petitioner Travis W. 

Hill decided to purchase Lot 17 and provided a check for the down payment to Member Frye. (JA 

1815-1821). Petitioner Travis W. Hill further testified he was informed to write the check out to 

"RJM" because that was the limited liability company formed to purchase that tract of land. (JA 

1818). Upon further inquiry, Petitioner Travis W. Hill testified that he was infoID1ed that RJM 

stood for "Roger, Jerry, and Michael, LLC." (JA 1818). Additionally, Petitioner Travis W. Hill 

testified that, aside from a brief interaction with Mr. Roger Ayers at a social event, Mr. Hill has 

never interacted with either Mr. Roger Ayers or Mr. Jen)' Ayers. (JA 1819-1820). Likewise, even 

though Petitioner James W. Dailey, III primarily dealt with Mr. Roger Ayers regarding the 

purchase of his lot, Petitioner James W. Dailey, III never stated he was under the impression that 

Mr. Roger Ayers was acting on behalf of anyone other than Defendant RJM. (JA 1942). As for 

Member Frye, Plaintiff J. Dailey testified that he did not even know Member Frye was part ofRJM 

Holdings until 2014 - seven years after he purchased his lot from RJM Holdings. (JA 2174). 

As properly found by the Circuit Court, Member Frye was not, a party to any of the 

instruments relevant to the Brookside Subdivision. Rather, Member Frye simply executed each 
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instrument as a member ofRJM Holdings. Furthermore, Petitioners each adlit that they both knew 

that they were dealing exclusively with RJM Holdings, not Member Frye as an individual. 

As stated above and held by this Court, "[t]o pierce the veil of a limited liability company 

in order to impose personal liability on its member(s) or manager(s), it must be established that (1) 

there exists such unity of interest and ownership that the separate personalities of the business and 

of the individual member(s) or managers(s) no longer exist and (2) fraud, injustice or an inequitable 

result would occur if the veil is not pierced." KubicGI1, at 282, 313. While it is true that a member 

can be held liable for the debts, obligations, or liabilities of the company in certain circumstances, 

the first step to impose such liability to prove facts that there is a " ... unity of interest and ownership 

that the separate personalities of the business and of the individual member(s) or managers(s) no 

longer exist ... " Id. Here, no such facts exist. Petitioners can point to no evidence that suggests 

Member Frye engaged in any conduct that would lead a reasonable trier of fact to conclude that 

there was such a unity of ownership between him and RJM Holdings. In short, the Circuit Court 

properly granted summary judgment on behalf of Member Frye. The MSJ Order must be affirmed. 

2. Petitioners have failed to demonstrate how "... fraud, injustice or an 
inequitable result would occur if the veil is not pierced!.)" 

While it is unnecessary to consider both prongs of the KubicGn standard gIven its 

conjunctive nature, Petitioners have nonetheless failed to argue how " ... fraud, injustice or an 

inequitable result would occur if the veil is not pierced[.]" Id. In fact, the evidence demonstrates 

a contrary conclusion. 

RJM Holdings is and remains a party to the underlying Civil Action. In this appeal, no 

claims that remain pending against RJM Holdings are under review. In the ~vent this Court affin11S 

the MSJ Order, Petitioners will nonetheless be pem1itted to pursue the dlaims set forth in their 

I 
! 
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Consolidated Amended Complaint against RJM Holdings. Those claims 1nge from declaratory 

relief to monetary damages. 

In that regard, RJM Holdings remains a limited liability company in good standing in the 

State of West Virginia. Presently, RJM Holdings owns in excess of twenty lots within the 

Brookside Subdivision as well as a residue parcel consisting of over thirty acres. In the event 

Petitioners prevail on their claims in the Civil Action, they will be afforded remedies against RJM 

Holdings, including the ability to abstract a judgment against substantial realty and any proceeds 

obtained from the sale of such realty. In short, this is not a situation where the limited liability 

company possesses no assets. While the assets of RJM Holdings may be encumbered by a lien 

with a financial institution, Petitioners would be able to take a lien position second to that bank 

lien and receive any net proceeds from the sale of realty. 

In summary, fraud, injustice or an inequitable result \vill not occur if the veil is not pierced 

in this matter. Petitioners have had, and continue to have, substantial remedies available to them 

by pursing the true party in interest in this matter, namely RJM Holdings. 

B. The Circuit Court Properly Dismissed Member Frye From The Various and Sundry 
Claims of Petitioners Upon the Sole Finding That No Facts Established a Unity of 
Interest Between Member Frye and RJM Holdings, as Such Additional Claims Were 
Contingent Upon Petitioners First Demonstrating That Sufficient Evidence Existed 
to Allege a Veil piercing Action (Response to Petitioners' Assignments of Error "C", 
"D", and "F"). 

As their third ("C), fOUlih CD"), and sixth ("F") assignments of error, Petitioners claim 

that the Circuit Court erred by dismissing Member Frye from Petitioners' claims for Civil 

Conspiracy (Count IX), Actual and/or Constructive Fraud (Count X), Breach of Restrictions, 

Conditions and Covenants (Count VIII), Slander of Title (Count XI), Trespass and Unlawful 

Conversion of Monies Received for Farming Activities (Count XII), and Promissory/Equitable 
I 

Estoppel (Count XIV), without providing significant analysis of each olf those claims. These 
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arguments, which Petitioners spend significant eff0l1 to advance in their Appeal, avoid a fatal flaw; 

in the event Petitioners cannot establish a basis to hold Member Frye liable for the debts, liabilities, 

and obligations ofRJM Holdings, Petitioners cannot pursue their various and sundry other claims, 

as each one of those claims is contingent upon Petitioners establishing that Member Frye is liable 

to Petitioners under a veil piecing theory. 

Turning first to Count IX alleging a civil conspiracy, it is important to note that a civil 

conspiracy is defined as " ... a combination of two or more persons by concerted action to 

accomplish an unlawful purpose or to accomplish some purpose, not in itselfunlawful, by unlawful 

means. The cause of action is not created by the conspiracy but by the wrongful acts done by the 

defendants to the injury of the plaintiff." Syl. Pt. 9, Dunn v. Rockwell, 225 W. Va. 43, 689 S.E.2d 

255 (2009) (emphasis added). Thus, "[a] civil conspiracy is not a per se, stand-alone cause of 

action; it is instead a legal doctrine under which liability for a tort may be imposed on people who 

did not actually commit a tort themselves but who shared a common plan for its commission with 

the actual perpetrator(s)." Id, at Syl. Pt. 10. Thus, it is only necessary to examine whether a prima 

facie case for the underlying tort exists. If the underlying tort cannot be proven, then a civil 

conspiracy cannot be maintained. Id. Here, the only underlying tort alleged is fraud, which is set 

forth in Count X of the Consolidated Amended Complaint. 

In the State of West Virginia, the essential elements to state a cause of action for fraud are: 

"(1) that the act claimed to be fraudulent was the act of the defendant or induced by him; (2) that 

it was material and false; that plaintiff relied upon it and was justified under the circumstances in 

relying upon it; and (3) that he was damaged because he relied upon it." Horton v. Tyree, 104 

W.Va. 238, 242, 139 S.E. 737 (1927). More than a false statement is required to establish fraud. 

Croston v. Emax Oil Co., 195 W. Va. 86, 464 S.E.2d 728 (1995). n is necessary that the 

complaining party relied upon the statement and that he was damaged becLse of his reliance. Id. 

I 
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In this case, it is undisputed that the liability alleged in Count X is Jremised entirely upon 

the contractual obligations arising directly under the Original Declaration. 5 Specifically, Count X 

of the Consolidated Amended Complaint states: 

259. Each of Defendant Developers knowingly, intentionally, and fraudulently 
represented to the Plaintiffs that under the 2007 Declaration that homes 
constmcted in Brookside would be subject to certain minimum residence 
square foot requirements and that the use of vinyl siding would be 
prohibited in order to induce the Plaintiffs to buy lots in Brookside at a 
premium market price. 

(emphasis added; JA 169). 

As the Court can see, without the Original Declaration as a basis for establishing a 

purported duty from RJM Holdings to Petitioners, Petitioners would have no claim for alleged tort 

offraud by and through the execution of the Supplementary Declaration. The liability arises solely 

from the contractual relationship between the parties, and the alleged duties breached by RJM 

Holdings were grounded in the Original Declaration itself. Petitioners allege this in Paragraph 259 

of their Consolidated Amended Complaint, claiming that the co-defendants represented through 

the " ... 2007 Declaration that homes constmcted in Brookside would be subject to certain 

minimum residence square foot requirements and that the use of vinyl siding would be prohibited." 

5 This argument in this Response does not touch on the fact that Petitioners' fraud claims in Count X are premised 
entirely upon a breach of contract basis, which is not a proper basis for asserting fraud. This argument is not included 
in the argument simply because, without facts to establish a joint venture. analysis of the fraud claim is unnecessary. 
With that stated, it is well established in the State of West Virginia that one cannot split causes of action between 
contract and tort when separate facts do not exist to substantiate the separate tort claim. As this Court has held, "[i]n 
seeking to prevent the recasting of a contract claim as a tort claim, courts often apply the' gist of the action' doctrine." 
Gaddv El1g'g Co. v. Bowles Rice McDavid Graff & Love, LLP, 231 W. Va. 577, 586. 746 S.E.2d 568, 577 (2013). 
"Under this doctrine, recovery in tort will be barred when illlY of the following factors is demonstrated: 

"(1) where liability arises solely from the contractual relationship between the parties; (2) when the 
alleged duties breached were grounded in the contract itself; (3) where any liability stems from the 
contract; and (4) when the tort claim essentially duplicates the breach of contract claim or where the 
success of the tort claim is dependent on the success of the breach of contract claim." 

(emphasis added) Id., (citations omitted). Here, Petitioners' success on their fraud claim is wholly dependent on the 
success of the breach of contract claim. In other words. to prevaiL Petitioners must ddmonstrate that the Original 
Declaration created a contractual duty upon which RJM Holdings would develop the Brdokside Subdivision and that 
the contractual duty was breached with the recordation of Supplementary Declaration. this approach is. at its core, 
splitting causes of action between contract and tort that this Court has prohibited under tl1e Gist of Action Doctrine. 
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(JA 169). Thus, any liability therefrom stems from the representations mahe, in writing, through 

the Original Declaration. 

Member Frye, however, was not a party to the Original Declaration. Rather, it was RJM 

Holdings that executed the Original Declaration. Petitioners cannot dispute this fact. Member 

Frye was also not a party to the Supplementary Declaration. Rather, it was RJM Holdings that 

executed the Supplementary Declaration. Petitioners cannot dispute this fact either. Thus, the 

only means through which Petitioners could assert a cause of action for fraud against Member Frye 

was through, first, establishing a basis for a veil piercing action. 

The same conclusion is reached for Petitioners' claims for creating a cloud on title 

(hereinafter "Count VII"), Breach of Restrictions, Conditions and Covenants (hereinafter "Count 

VIII"), Slander of Title (hereinafter "Count XI"), and PromissorylEquitable Estoppel (hereinafter 

"Count XIV"). Each of those four claims are premised upon the allegations that, through the 

Original Declaration, representations were made to Petitioners as to the covenants and restrictions 

of the Brookside Subdivision and, with the recordation of Supplementary Declaration, those 

representations were breached. For example, Count VII reads: 

236. When the Defendant Developers approved and caused the 2013 Declaration 
to be recorded, and permitted homes to be built below the original lot size 
requirements and allowed the use of vinyl siding, such changes rendered 
Plaintiffs' real property (and others similarly situated) NOT free from 
reasonable objection to litigation as adjudged by a reasonable purchaser, 
thus creating unmarketable title and a cloud on Plaintiffs' title. 

(JA 165, p. 236). Similarly, Count VII reads: 

247. The 2007 Declaration is valid and enforceable against the Defendant 
Developers and all landowners. 

248. The Defendant Developers illegal and unauthorized creation of the 2013 
Declaration is a material breach and violation of the 2007 Declaration. 

(JA 166-167). Likewise, Count Xl alleges: I 
268. The Defendant Developers knowingly, intentionally, apd maliciously 

published, or participated in the publishing of, an illegal 2013 Declaration 
when it recorded same in the Berkeley County Clerk's Offite. 

I 
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(JA 170). Similarly, Count XII states: 

273. As stated hereinabove, the Defendant Developers have, in violation of the 
2007 Declaration, conducted farming activities, or contracted with others 
to do so, on vacant lots in Brookside, including Lot No. 17 as owned by 
the Plaintiffs Hill, and Lot No. 18 as owned by the Plaintiffs' Dailey. In 
exchange for said fanning activities, the Defendants received an economic 
benefit. 

(JA 171). And, finally, Count XIV specifically alleges: 

284. The Defendant Developers' illegal 2013 Declaration had a material adverse 
effect and changed the Community Standard for Brookside. 

285. Upon execution of the 2007 Declaration, the Defendant Developers made a 
clear, definite, promise to be bound by them. 

(JA 173). 

As the Court can see, each of these claims are premised upon the argument that the Original 

Declaration created certain representations upon which Petitioners relied and, when the 

Supplementary Declaration was executed, Petitioners suffered damages. Yet, running the risk of 

being redundant, Member Frye executed neither the Original Declaration nor the Supplementary 

Declaration. (JA 185-241). Member Frye was not the developer of the Brookside Subdivision. 

(JA 1890). Member Frye was merely the member of RJM Holdings. Member Frye also never 

engaged in any fanning activities within the Brookside Subdivision. (JA 1890). Petitioners' 

claims, inasmuch as there are valid, involve RJM Holdings, the owner and developer of the 

Brookside Subdivision. Thus, without a basis to establish a veil piercing claim, there is no factual 

basis for Petitioners to allege these claims. It was unnecessary for the Circuit Court to undergo a 

significant analysis before dismissing Member Frye from these various and sundry claims. 

D. Petitioners Engaged in and Were Afforded Sufficient Time to Complete All Discovery 
Prior to the Circuit Court's Issuance of Summary Judgment (Response to 
Assignment of Error "G"). 

As their final assignment of error ("G"), Petitioners allege that the Circuit Court erred by 

granting sunm1ary judgment while discovery was ongoing. First, the "ongoing" discovery 
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Petitioners reference did not involve Member Frye but rather another defendant. Ifthis assignment 

is determined to be a basis for remand, it should not be a basis for remand for Member Frye. 

Second, this argument is disingenuous. Originally filed in February 2015, the Civil Action 

has seen more than significant discovery. During the three years that this litigation has bridged, 

Petitioners have propounded in excess of one thousand three hundred discovery requests - one 

thousand, three hundred, and seventy-nine (1,379) to be exact. This number does not include no 

less than eighteen depositions. Throughout this matter, the Circuit Court entered no less than three 

trial scheduling orders, each of which have been continued to allow for amendments to the 

pleadings or extensions of discovery at the request of Petitioners. 

Specific to the various motions for summary judgment, Petitioners continuously sought 

and received delays in the Circuit Court's rulings to conduct discovery. On July 11, 2017, the 

Circuit Court entered its Order Holding Defendants' Motion for Summmy Judgment in Abeyance. 

(JA 73-79). In that Order, the Circuit Court delayed ruling on certain dispositive motions to permit 

Petitioners with additional opportunities to conduct both written discovery and depositions. Then, 

on July 19, 2017, the Circuit Court entered an Amended Scheduling Order, through which the 

Circuit Court vacated the Pretrial and Trial dates, extended the deadlines for the parties to provide 

responses and replies to the various pending motions for summary judgment, and, most 

importantly, extended the close of discovery until September 8, 2017. (JA 71-72). In late August 

2017, Petitioners conducted not less than eleven additional depositions. 

In short, Petitioners have had m0re than significant time to complete all discovery in this 

matter. The Circuit Court did not err in granting summary judgment, given the extensive time 

Petitioners had to complete discovery. DiscovelY was not ongoing. Rather, Petitioners attempted 

to create a basis by filing a late-timed motion to challenge discovery resbonses, likely knowing 

that summary jUdgment was forthcoming. I 
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VII. CONCLUSION 

For the reasons set forth above, Member Frye respectfully requests that the Court affirm 

the Circuit Court's Order Granting Summary Judgment. 

Respectfully submitted this 4th day of June, 2018. 

Christopher C. Luttrell, Esq. 
WV Bar ID: 9000 
Luttrell LC 
206 W. Burke Street 
Martinsburg, \W 25401 
Telephone: (304) 267-3050 
Facsimile: (304) 267-3060 
Email: luttrell@luttrell-Iaw.com 
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By Counsel 
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