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INTRODUCTION 

Petitioner, the plaintiff below, appeals from the Circuit Court of Cabell County, West 

Virginia's Order denying Plaintiffs Motion for New Trial and Renewed Motion for Judgment 

Notwithstanding the Verdict. lA. 1-15.The Petitioner filed these motions following a jury verdict 

in favor of the Respondents, and defendants below, Carolyn Clark M.D. ("Dr. Clark") and Cabell 

Huntington Hospital, Inc. ("CHH") in a wrongful death case brought all behalf of the Estate of 

Aspen Smith, who suffered perinatal asphyxiation when the Respondents failed to timely deliver 

her in the face of an obstetrical emergency. The jury's verdict was against the clear weight orthe 

evidence and resulted in a miscarriage of justice insofar as the cause of Aspen Smith's death was 

undisputed; Dr. Clark's expert testified that the 18-minute Leung criteria applied by 5:41 p.m. and 

had Dr. Clark delivered Aspen Smith by 5:59 she would have lived; Dr. Clark and her cxpcI1 

witness agreed that it was a deviation from the standard of care to apply forceps to an incomplete 

cervix~ the medical records proved that Chasity Smith remained incomplete at all times; and the 

labor and delivery nurses admitted they did not follow the hospital's Chain of Command policy 

under triggering circumstances. The evidence adduced at trial constituted a clear case of medical 

negligence on the face of the medical record . But cCI1ain errors circumvented the evidentiary 

process and forced a verdict against the manifest weight of the evidence. Accordingly, this Court 

should reverse and enter judgment in favor of the Petitioner, or alternatively, order a new trial. 

ASSIGNMENTS OF ERROR 

I. THE CIRCUIT COURT ERRED BY GIVING A "MULTIPLE METHODS" 
INSTRUCTION WIIERE THE ONLY LIABILITY ISSUE FOR DETERMINATION 
INVOLVED THE TIMING OF ASPEN SMlTH'S DELIVERY. 

2. THE CIRCUIT COURT ERRED IN FAILING TO EXCLUDE THE TESTIMONY OF 
THE RESPONDENTS' EXPERT PLACENTAL PATHOLOGIST, CAROLYN 
SALAFIA, M.D., WHERE DR. SALAFIA FAILED TO OFFER ANY CAUSAL NEXUS 



BETWEEN HER INTERPRETATION OF THE PLACENTAL PATHOLOGY 
FINDINGS AND THE TIMING OF ASPEN SMITH'S DELfVERY. 

3. TI-fE CIRCUIT COURT ERRED BY STRIKING PETITIONER'S NURSING EXPERT, 
PATIUCIA SPIER, R.N. 

4. THE CIRCUIT COURT ERRED BY FAILING TO GIVE THE EGGSHELL PLAINTIFf 
INSTRUCTION WHERE THE RESPONDENTS WERE PERMlTrED, OVER 
PETITIONER'S OBJECTIONS, TO INTRODUCE EVIDENCE THAT CHASITY 
SMITH HAD CERTAlN GENETIC MARKERS THAT PREDISPOSED I-fER TO A 
BLOOD CLOTrING DISORDER AND EXPERT TESTIMONY THAT CHASITY 
SMITH'S PLACENTA CONTATNED BIOMARKERS THAT TIlE EXPERT 
TNTERPRETED AS SUGGESTIVE OF PRE-TERM BLEEDTNG AND A DECREASED 
RESERVE THAT PREVENTED ASPEN SMITH fROM SURVIVING AN ACUTE 
PLACENTAL ABRUPTION. 

5. THE CIRCUIT COURT ERRED BY PRECLUDTNG CROSS EXAMTNA nON OF DR. 
CLARK, WITH HER PIUOR TESTIMONY REGARDTNG THE STANDARDS SET 
FORTII BY TIlE AMEIUCAN COLLEGE OF OIlSTETIUCS AND GYNECOLOGY 
("ACOG") WHEN SIlE VOUCHED FOR THE AUTHOIUTY OF HIE ACOG 
STANDARDS TN TI-IE TNSTANT MATrER BUT HAD PREVIOUSLY DENIED 
nIEM TN A PIUOR CASE. 

6. THE CIRCUIT COURT ERRED BY PRECLUDTNG THE TESTlMONY OF DR. 
BRUCE RATCLIFF, CHAlR OF THE OBSTETRICS AND GYNECOLOGY 
DEPARTMENT AT CABELL HUNTTNGTON HOSPITAL, THAT DR. CLARK 
DEVIATED FROM THE STANDARD OF CARE TN HER DELIVERY OF ASPEN 
SMITII WHERE THE TRIAL COURT PERMlTl'ED BOTH DR. CLARK AND DR. 
CLARK'S RETATNED EXPERT WITNESS TO OPTNE THAT DR. CLARK MET HIE 
STANDARD OF CARE. 

7. THE CIRCUIT COURT ERRED BY PERMITrING UNDISCLOSED OPINIONS 
FROM DR. CLARK'S EXPERT, FRANK MANNTNG, M.D., ABOUT ACOG'S "30-
MINUTE RULE". 

8. THE CIRCUIT COURT ERRED BY FAlLING TO STRIKE, FOR CAUSE, JUROR NO. 
82, WHO ADMITrED nIAT DR. CLARK'S DAUGHTER WAS A FOUR-YEAR 
EMPLOYEE AT THE JUROR'S DRY-CLEANING BUSTNESS AND TI!AT CABELL 
HUNTTNGTON HOSP ITAL'S LAWYERS, WHOM SHE KNEW, WERE LONG
STANDING CLIENTS OF nIE JUROR'S DR Y-CLEANING BUSINESS. 

9. TI-IE VERDICT WAS AGAINST THE CLEAR WEIGHT OF THE EVIDENCE, 
MANDATING A NEW TIUAL. 

2 



STATEMENT OF THE CASE 

This matter involves the Petitioner' s allegations of medical negligence and reckless 

disregard for the well~bcing of Aspen Smith fo r the Respondents' failure to timely deliver Aspen 

Smith, which caused her death from acute, perinatal asphyxia, severe metabolic acidosis and 

hypoxic-ischemic encephalopathy. 

The Respondents induced Mrs. Smith to deliver Aspen on June 23, 2014. Her labor was 

ullIcmarkable, and Aspen Smith's fetal heart rate tracing remained reassuring, in the normal range, 

all day until 5: 17 p.m. , when Dr. Clark inserted an intrauterine pressure catheter ("nJPC") into 

Chasity Smith to check contraction strength. lA. 5919-5921 , 6470. Wben inserted, the IUPC 

returned blood - a real-time indicator to Dr. Clark that Chasity Smith was experiencing a 

potentially life-threatening placental abruption. J.A. 6481-6482, 6486-6487,6803 , 6894-6895. But 

instead of further investigating whether she had an emergency on her hands, Dr. Clark simply left 

the room, telling obstetrical nurse Erin Johnson to flush the catheter without waiting, even a few 

seconds, to see if the catheter returned blood again once it had been flushed , which it did. J.A. 

5058,5922-5923, 5935-5936, 6855-6856. This incident marked the first time during Mrs. Smith's 

entire labor that any bleeding was noted in the records. lA. 5923-5924, 5934-5935. 

At 5:20 p.m., Aspen's fetal heart rate tracing was lost. J.A. 5024-5025 , 5058, 6897-6898. 

For the next seven (7) minutes, Nurse Johnson tried to get a reading on the monitor. When she 

fmally did, at 5:27 p.m. , Aspen's heart rate had been cut in half, to 70 beats per minute, and into 

emergency territory. 1.A.5025, 6480. Nurse Johnson paged Dr. Clark. J.A. 5058. At that point 

Mrs. Smith was "remote", making vaginal del ivery impossible. 1.A. 5953-5957 (remote from 

delivery means "that the baby is not ready to come OUL"). Her cervix was only dilated six (6) 

centimeters, when it needed to be ten (10), and Aspen remained too far up the birth canal to be 
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vaginally removed. l.A. 5058, 6515~6517 ("if [Dr. Clark] put those forceps on with the cervix not 

fully dilated, that's not acceptable"). 

Dr: Clark finally returned to Mrs. Smith's room at 5:33 p.m., sixteen (16) minutes after 

first suspecting a placental abruption, and had Mrs. Smith start pushjng. lA. 5059. But Mrs. Sm ith 

remained remote from delivery - still dilated only to seven (7) centimeters at best. lA. 5059.5953· 

5957, 5975, 6952·6953. During this time Aspen Smith's heart rate halved again, to 35 beats per 

minute. J.A. 5025. Respondent' s nursing expert, Bonnie fl ood, testilied that Aspen was 

experiencing bradycardia' at this point. an obstetrical emergency that starts the clock on a baby's 

survival. Erin Johnson asked Dr. Clark if they were going to the operating room for a cesarean 

section. Dr. Clark did not answcr. J.A.595 I 1·5953, 5957, 5975· 5982; 5984·5986, 6014, 6339· 

6340,6863·6864. 

Instead, at 5:37 p.m., Dr. Clark started a forceps dclivery. J.A. 5059. But Mrs. Smith 

remained incomplete. lA. 5059. All the experts, including Dr. Clark, testified at trial that it is a 

deviation from the standard of care to apply forceps to an incomplete (i.e. > I 0 em) cervix. l .A. 

1185·1187, 1521 · 1522, 1480·1481. Dr. Clark did it anyway. 

At 5:39 p.m., Nurse Joimson noted the presence of blood-tinged amniotic fluid when 

Chasity pushed. l.A. 5946. She called for the operating room to set up for a C-section. l.A. 5059. 

She paged nurse anesthetist Beth Anderson to the room to dose Mrs. Smith's epidural for a C-

Section. lA. 5058. Nurse Johnson again asked Dr. Clark about going to the operating room. I .A 

5957. Dut Dr. Clark would not order a C-Section. l ,A. 5975-5982. Instead, she broke down 

Cbasity 's bed and puts her in stirrups, again making Cbasity push, even though Chasity was still 

only seven (7) centimeters dilated. lA. 5059. 

I Bradycardia in a neonate is heart rate less than 100 bpm. The primary cause of neonatal bradycardia is hypoxia which 
can lead 10 mctabolic acidosis and death if the baby is nOI timely delivered. 
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By 5:43 p.m., other nurses are in the room, including Beth Anderson and nurse Bonita 

Spurlock. l .A. 6331. They too are asking Dr. Clark, "are we going to the OR?" .I .A. 6314-63 16, 

6331-6332. Dr. Clark did not respond to them either. I .A. 1009-1 ° 1 0, 1533-1534. From 5:44 to 

5:54, Dr. Clark continued to try to deli ver Aspen Smith with forceps, wasting minute after minute, 

when she knew Aspen was being severely compromised. I.A. 6323, 6331-6337, 6959. At 5:54 

p.m. Dr. Clark fina ll y called ror a C-section. J.A. 5060. Aspen was delivered at 6:04 p.m., severely 

asphyxiated and in need of emergency resuscitation. 1.A. 4888, 5114. 

Dr. Clark testified that when she first saw the blood at 5: 17 p.m., she believed Mrs. Smith 

was having a placental abruption. l.A. 1151-1152, 1157,1473, 1564-1565. But, tragically, Dr. 

Clark wasted thirty-seven (37) minutes on a substandard, arcane forceps delivery. The medical 

records unequivocally document that Chasity Sm ith's cervix never dilated to the ten centimeters 

necessary to penn it forceps delivery under the standard of care. J.A. 4888, 5263-5264 (Dr. Clark 

records Mrs. Smith's di lation at 7:54 p.m., after Aspen's birth as only 8 cm) . CHH Obstetrics 

Chief Dr. Bruce Ratcliff officially investigated the incident for the hospi tal and concluded, and 

testi fied, that Dr. Clark deviated from the standard of care in failing to timely deliver Aspen Smith. 

1.A. 6297-6298. Dr. Ratcliff also testified that the OB nurses should have instituted the Chain of 

Command under Cabell Huntington's protocols. J.A. 6299-63000. But the trial court excluded his 

testimony. 

The evidence so overwhelmingly favored the Petitioner at trial as to warrant a directed 

vcrdjct. Instead, and as a direct consequence of multiple, compounding, critical errors committed 

by the trial court, the jury was boxed into a decision for the Respondents, while the Petitioner was 

stripped of the opportunity for justice he, Aspen's molber, and their family rightfully deserved. 

lndeed, the jury returned a verdict for the Respondents following an eight-day trial. The cow1 
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entered its Final Judgement Order on June 6, 2017. J.A. 5294-5305. On June 16, 2017 the 

Petitioner timely renewed his Motion for judgment notwitllstanding the verdict under W.Va. R. 

Civ. P. 50 and moved for a new trial under W.Va. R. Civ. P. 59. J.A. 5307~5329 . Petitioner's 

Motions were denied on November 12, 2017 by Order of the trial court, from which this appeal is 

taken (the "Order"). J.A. 1-12. 

SUMMARY OF AHGUMENT 

The trial court corrunittcd a series of unforced errors that reframed the case in such a way as 

to make it virtually impossible for the Petitioner to prevail despite the incontrovertible evidence of 

the Respondents' deviations from the standard of care. Arguably the most egregious cfthese was the 

giving of the "multiple methods" instruction. Not only was such an instnlction completely out of 

place in the context of the evidence presented in the case, but the Respondents did not even attempt 

to lay the requisite foundation for the giving of such an instruction under Yates v. v. University oj 

West Virginia Boord o/Trustees, 209 W.Va. 487, 549 S.E.2d 681 (2001). Following closely was 

the triaJ court's erroneous admission of whoUy irrelevant and highly prejudicial evidence of certain 

pre~existing, but irrelevant, conditions compounded by the court's refusal to give the "eggshell 

plaintiff'instruction. 

These abuses of discretion were preceded by other, critical enars that served only to mislead 

the jury and conceal the whole truth ofthe case. These i.ncluded the court' s preclusion of Dr. Ratclifrs 

malpractice opinions, the striking of Petitioners' nursing expert, the court's refusal to allow cross· 

examination of Dr. Clark with her prior, contradictory statements about the propriety of certain 

guidelines she invoked in this case to exonerate herself, and the court's allowing Dr. Clark's expert 

to offer brand new opinions for the Grst time at trial on the critical issue in the casco Anyone of these 

errors is sufficient to warrant remand but, taken as a whole, they should leave this Court with no doubt 
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that the jury was pigeonholed into rendering a verd ict that was plainly against, and wholly inconsistent 

with, the manifest weight of the ev idence presented at trial. For the reasons more fully set forth herein, 

reversal is warranted or, at a minirruun, remand for a new triaL 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Rule 19 argument is necessary to expound upon and fully articulate the nature, 

interconnectedness and consequences of the myriad, compounding errors the trial court committed 

in the application of settled law on jury instructions and evidenliary matters. Respectful ly, given 

the gravity of the circumstances at issue, concerning the strength of Petitioner's evidence and the 

way it was circumvented through error, a memorandum decis ion would be an insufficient means 

of address. 

STANDARD OF REVIE W 

The mattcr involves a mutli-pronged, deferential standard of review. See Syl. Pt. 3, Slate 

v. Vance , 207 W.Va. 640, 535 S.E.2d 484 (2000); see also Tennant v. Marion Health Care Found., 

194 W.Va. 97, 459 S.E.2d 374 (1995). Rulings of the circuit court concerning a new trial and its 

conclusion as to the existence of reversible error are reviewed under an abusc of discretion 

standard.ld. The circuit court's underlying factual findings are reviewed under a clearly erroneous 

standard.id. Questions of law are subject to a de novo review. Id. Denial of a motion for judgment 

notwithstanding the verdict and fo r a new trial is also de novo and warrants reversal where the 

evidence, viewed in ihe light most favorab le to the nOlIDlOving party, is legally insufficient to 

sustain the verdict. See Barefoot v. Sundale NurSing Home, 193 W. Va. 475,482, 457 S.E.2d 152, 

159 (1995); Syi. Pt. 1, Alkire v. First National Bank oj Parsons, 197 W.Va. 122,475 S.E.2d 122 

(1996). Objection to a j ury instruction challenging a trial court's statement of the legal standard is 

de novo as wel l. General Pipeline Construction, inc. v. Hairston , 234 W.Va. 274, 283, 765 S.E.2d 
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163, 172 (2014) (citing State v. Guthrie, 194 W.Va. 657, 671, 461 S.E.2d 163, 177 (1995)). The 

trial court's rul ing wi ll be reversed on appeal when it is clear that the tria l court has acted under 

some misapprehension of the law or the ev idence.2 

ARGUMENT 

1. TIlE COURT ERRED BY GIVING A "MULTn'LE METllODS" INSTRUCTION 
WHERE THE ONLY LIABILITY ISSUE FOR DETERMINATION INVOLVED 
THE TIMING OF ASPEN SMITH'S DELIVERY.' 

T he trial courl acted under a misapprehension of the law in g iving the multiple methods 

instruction. "It is reversible error to give an instruction which is misleading and misstates the law 

applicable to the facts." {d. (citing Syl. Pt. 4, State v. Travis, 139 W. Va. 363, 81 S.E.2d 678 (1954)) . 

A "jury instruction is erroneous if it has a reasooable potential to mislead the jury as to the correct 

legal principle or does not adequately in form the j ury 011 the law." ld. An instruction given in error 

"is presumed to be prejudicial and warrants a new trial unless it appears that the complaining party 

was not prejudiced by such instruction." Yates, supra (citing Syl. Pt. 2, Hollen v. Linger, 151 

W.Va. 255, 151 S.E.2d 330 (1966)); see alsa State v. Miller, 197 W.Va. 588, 607, 476 S.E.2d 535, 

554 (1996). Prejudice occurs to a party when hi s substanti al rights are affected or when "there is a 

reasonable p robability that the j ury's verdict was affected or influenced" by the im proper 

instruction. Tennant, at 111 ,388. That is precisely the situation here, where the giving of the 

instruction effectively erased the evidence of Dr. Clark's substandard care. 

The issue for j ury decision had noLhing to do with the Respondents' choice of delivery 

"methods". Instead, the case centered entirely on the liming of delivery. Dr. Clark adm itted she 

Z See Sy!. pt. 4, Sanders v. Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 ( 1976). Sy!. PL I, Andrews v. 
Reynolds Memorial Hospital. IIIC., 201 W. Va. 624, 499 S.E.2d 846 (1997); Syt. Pt. I, Lively v. Rufus, 207 W.Va. 436, 
533 S.E.2d 662 (2000). 

) For reference 10 Ihat portion or the record where this the assignment of error was prcserycd, please see 1.A . 7000, 
7003. 
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suspected abruption at 5: 17 p.m. lA. 6894-6895. The Respondents and their experts all agreed 

that Aspen's heart rate deteriorated from a reassuring, Category T tracing, to an emergency, 

Category III tracing after the catheter insertion and that Aspen had fetal bradycardia as carly as 

5:35 p.m. JA 6439-6440, 6975-6977. [t was und isputed that the standard of care required Dr. 

Clark to timely deliver Aspen Smith under the circumstances. Dr. Clark's liabi lity expert, Dr. 

Frank Manning, testified that the I8-minute, Lcung delivery time4 criteria applied to Aspen's 

circumstances and that had Dr. Clark delivered Aspen Smith even as late as 5:59 p.m., Aspen 

would have lived. J.A. 6472-6473, 6512-65 13, 6534-6535. 

The multiple methods instruction simply docs not fit with the facts of this case. The 

instruction does not apply in every case wherein the allegations are that a doctor should have done 

something differently. If it did, it would be applicable to every case.5 In this case, the multiple 

methods instruction completely buried the question actually before the jury, which was the 

reasonableness of continuing to altempt vaginal delivery, after repeated/ailures, under emergency 

circumstances while Aspen Smith asphyxiated. Letting the jury decide in favor of the Respondent 

on the grounds that vaginal deliveries are, in general. allowed. made tbe Petitioner's job essentially 

impossible. 

Moreover, there are specific requirements lfl the case law before a multiple methods 

instruction can be given, and the Respondents did not meet them. As the Yates Court held: 

~ The Leung, timing criteria comes from a study by Dr. Anna Leung fmding that babies delivered within eighteen (18) 
minutes of a fetal bradycardia survive without incident. 

5 bJ fact, if the "multiple methods" instruction can be used in every case where the doctor makes any choice, then it is 
really just the old "mistake of judgment" instruction under another guise. West Virginia law is clear that such an 
instruction constitutes reversible error. See e.g., Yates, at 497A98, 691-692; see also Syl. PI. 5, Pleasants v. Alliance 
Corporation, 209 W.Va. 39, 543 S.E.2d 320 (2000) (overruling Dye v. Corbin, 59 W.Va. 266, 53 S.E. 147 (1906), 
and its progeny, insofar as those cases approve the giving of a "mistake of judgment" instruction); Mays v. Chang, 
2t3 W.Va. 220, 579 S.E.2d 561 (2003) (trial court's giving of the mistake of judgment instruction constituted 
reversible error and reversal of verdict for doctor that he did not deviate from the standard of care); /-licks v. Gaphrey, 
212 W.Va. 327, 571 S.E2d 317 (2002). 
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our review of the record shows that the defendant's evidence on this issue was 
insufficient to support a multiple methods of treatment instruction, in that Dr. 
Bergan opined thaI Drs. OIey and Raman did not deviate from the applicable 
standards of care in their treatment of Ms. Yates but presented no extrins ic evidence 
in support of this test imony_ Therefore, the defendant did not meet its burden of 
proof. 

Yates, 209 w. Va. 487, 496,549 S.E.2d 681 , 690. The Yates case, supra, specifically disapproved 

of the multiple methods inslrUction, where, as here, the Respondent used a so li tary retained expert 

to state that in hi s or her own judgment, the Respondents' course was proper.6 The Yales case 

requires extrinsic evidence to support the expert's opinion and the Respondent in this case 

produced none. 7 

If the Court had enforced Yates, what the Respondents were doing would have been 

completely exposed. Simply producing a textbook indicating tbat vaginal births are an acceptable 

method of delivery in general would have demonstrated that the Respondents were seeking to 

avoid the pOint of the case allogetht:r, wh.ich concemed the timing of delivelY and not merely the 

method. If Respondents had attempted to produce literature supporting over twenty· five minutes 

of delay in proceeding to C·section with a category in tracing, none could have been found . But 

the Re~pondcnts demanded, and were granted, the instruction without laying the appropriate 

foundation required by Yates, fatally compromising the jury's deliberations and requiring the same 

result as in Yates, a new trial. Moreover, there was no expert testimony or evidence that it is 

acceptable methodology to persist with forceps delivery in an incomplete mother with evidence of 

6<'[Tlhe defendant must show that the challenged treatment enjoys such substantial support within the medical 
community that it truly is generally recognized. In order to make this showing, the defendant 's expert must opine that 
the challenged method of diagnosis or treatment bas substantial support and is generally recognized within the medical 
community. This testinlony should usually be supported by sufficient extrinsic evidence such as medical tcxtbooks, 
treatises, journal articles, or other simi lar evidence." Yates v. Univ. of W. Virginia Ed of Trustees. 209 W.Va. 487, 
495, 549 S.E.2d 681, 689 (200 1). 
7lndeed, at multiple points, Respondents expressly attempted to have their expert, Manning, and others argue that 
because Dr. Clark did what was best in her judgment, she must have met tbe standard of care. This effort is expressly 
forbidden by the case law, but the Respondents used the latitude given by the Court. and the multiple methods 
instruction to argue exactly that to tbejury. 
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sustained bradycardia. Cf Yales, supra (holding that the multiple methods instruction was 

improper under the circumstances of the case and reversing the trial court for giving it even where 

defendant's expert opined that interventional radiology was an acceptable method of treating the 

blockage of an artery so that the defendant doctor was not negligent in consulting a radiologist 

rather than a vascular surgeon). 

The Order entirely overlooks the foundational prerequisite for the instruction as espoused 

in Yates. In support of its decision to give the instruction, the Order references only testimony from 

Clark and her expert about what she did or thought. But Yales is clear in requiring extrinsic 

evidence that forceps delivery was appropriate under the circumstances, and Dr. Clark presented 

no studies, guidelines, policies or any other such evidence in support of her chosen method. The 

Order makes clear that no such evidence was offered, making the giving of the instruction doub ly 

erroneous. The Order also ignores the contemporaneous medical record that proved Dr. Clark' s 

forceps delivery was below the standard, because Mrs. Smith remained incomplete at all times. 

Instead the Order adopted Dr. Clark ' s self·serving testimony on the issue as if it was undisputed. 

l.A. 2-3. 

Strangely, the Order quotes as support the Petitioner's expert, Dr. Roberts' testimony that, 

hypothetically, it would have been okay to attempt forceps delivery if Mrs. Smith were fully dilated 

and Aspen was sufficiently descended. But that serves only to highlight the court's error. First, as 

the Order quotes him, Dr. Roberts made clear that the hypotheticals Respondents posed to him 

were not the facts. But as Yates makes clear, a multiple methods instruction is only appropriate 

where the methods arc performed in a "non-negligent" manner. See, Jd. at Syl. Pt. 5 ("a health care 

provider is not negligent if he or she selects and utilizes in a non·negligent manner one of two or 

more generally recognized methods of diagnosis or treatment within the standard of care"). The 
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medical record, along with N urse Johnson 's testimony, conclus ively demonstrated that Mrs. Smith 

remained remote at all relevant times and Dr. Clark and Dr. Manning testified that it is a deviation 

to attempt forceps delivery on an undilatcd cervix. JA 6515-6517, 6852-6853. 

Yates makes plain that, in the face of such strong evidence that Dr. Clark deviated from the 

standard of care in her chosen methodology, it is error to give a multiple methods instruction. But 

the Order plainly ignores the medical record and misapplied Yales. By giving the multiple methods 

lnstruction, the court effectively nullifi ed. ifnot erased, the highly credible evidence that Dr. C lark 

breached the standard of care with an improper and untimely forceps delivery. The instruction 

effectively forced the jury to find for the Respondents simply because Dr. C lark attempted a 

vaginal delivery. The C0U11 reversed in Yates under similar ci rcumstances and should do so here 

as well. Cf Yates at 496, 690 ("Because the primary issue in this case concerned the propriety of 

[the defendants'] decision to usc interventional radiology rather than inunediate surgery as the 

preferred method of treating [p laintiffs] blockage, we find that there is a reasonable probabili ty 

that the jury's verdict was influenced by the improper [multiple methods] instruction and, thus, 

constitutes reversible error."). 

2. THE COURT ERRED IN FAILING TO EXCLUDE THE TESTIMONY OF 
CAIWLYN SALAFIA, M.D., WHElm DR. SALAFIA FAILED TO OFFER ANY 
CAUSAL NEXUS BETWEEN HER INTERPRETATION OF THE PLACENTAL 
PATHOLOGY FINDINGS AND THE TIMJNG OF ASPEN SMlTII'S DELIVERY.' 

Prior to trial, the PetiHoners filed motions in limine on a series of irrelevant issues and 

testimony that the Respondents were determined to inject into the case in prej udicial fashion. l .A. 

3983, 4176, 4182, 4185. Those included Chasity Smith 's prior miscarriages, Chasity's mother's 

prior miscarriage, Chasity's Smith's MTHFR and protein S disorders, and the opiruons of Carolyn 

• for reference 10 Ihal portion orlhe record where this the ass ignment of error was preserved, please see J.A . 4687-
4698.7699. 
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Salafia, M.D. As Petitioners explained pre-trial, these various issues had nothing to do with the 

issues the jury had to decide. At trial, Petitioner was forced to address them despite Drs. Marming, 

Salafia and Clark being forced to admi t they were irrelevant. See lA. 6473, 6856-6857. 

Petitioner's prelriaJ motions were denied, and Respondents ru t all of these irrelevant points 

in opening. closing and, most extensively, in the completely inapplicable testimony of Dr. Salafia. 

See, e.g., JA 6411-6416, 6606, 6683-6685, 6813. Respondent was allowed to throw mud at Aspen 

and Chasily Smith 's health without ever having to establish. to a reasonable degree of certainty or 

any degree of certainty at all. that the various issues had anything to do with the outcome in the 

case, or the decisions leading up to it. J.A. 5672-5675, 6572-6574, 6585-6591,6593-6599,6606-

6607, 6614-6618, 6683-6685, 6856-6857. 

This prejudicial injection of irrelevant matters should not have been pennitted and requires 

a new trial. "The fi rst and wuversal requirement for admissibility of scientific evidence is that the 

evidence must be both ' reliable' and ' relevant. .. • Gentry \I. Mangum, 466 S.E.2d 171 , 177, 195 

W.Va. 512, 518 (1995); see also State v. Beard, 461 S.E.2d 486, 194 W.Va. 740 (1995); State v. 

Lockhart, 208 W.Va. 622, 542 S.E.2d 443 (2000); W.V. Evid. R. 702. "[T]he relevancy 

requirement compels the trial j udge to determine, under Rule I 04(a), that the scientific evidence 

'will assist the trier of fact to understand the evidence or to detennine a fact in issue.'" Syl. Pt. 3, 

Gentry; Lockhart. 

In State \I. Lockhart, the Supreme Court of Appeals had to detennine whether the trial court 

abused its discretion by excluding a criminal defendant's expert witness' testimony that the 

defendant had a diagnosed dissociative identity disorder ("DID") and therefore lacked the capacity 

either to appreciate the wrongfulness of his act or to confonn his act to the requirements oftbe law 

wbere he was convicted of first degree sexual assault, battery, burglary, and assault during 
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commission of felony. In doing so, the Court noted that it had to consider both the relevance and 

rel iability of the specific evidence proffered as it related to whether, at the time of the crime, the 

defendant lacked capacity. Lockhart, at 454, 633. After thorough analysis, the Court held that 

expert testimony regarding DID may be admissible in connection with a defendant's assertion of 

an insanity defense. However, the Court also held that the expert's testimony had to be excluded 

where he was unable to connect the DID diagnosis to the defendant ' s mental state at the time of 

the crime. Jd. at 455, 634 ("[t]his testimony demonstrates that Dr. Coffey was unable to express 

an expert opinion regarding Mr. Lockhart's mental state at the time of the crime."). Specifically, 

the Court held that the expe11 ' s "opinion constituted litlle more than a diagnosis that Mr. Lockhart 

suffered from DlD. Such a diagnosis alone, without more, is insufficient to support an insanity 

defense based on DID." Id. al455, 634. 

This was precisely the scenario under which Dr. Salafia testified in the instant case, and 

she should have been precluded, under the principles espoused in Syl. Pts. 3 of Gentry and 

Lockhart and other longstanding West Virginia law on this issue. See e.g., Craddock v. Watson, 

197 W.Va. 62,475 S.E.2d 62 (1996) precluding experienced lraclor-trailer drivers, who had 

personally dri ven left of center in tbe area where a motor vehicle collision occurred, from offering 

expert opinions that defendant drove his vehicle left of center, where the collision occurred in a 

differenl location, as irrelevanl); Siale v. LaRock, 196 W.Va. 294, 307, 470 S.E.2d 6 13, 626 (1996) 

(hold ing that evidence which is no marc than speculation is not admissible under Ru le 702, 

particularly where it would be "utterly confusing to thcjury"). 

Salafia was concededly not a standard of care expert. J.A. 6624. Moreover) her lengthy 

testimony concerning the autopsy had no connection to any alternative cause or theory of Aspen's 

cause of death. l.A. 6618, 6623. Dr. Salafia's opinions centered on the timing of the placental 
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abruption, which was never an issue in the case, particularly because Dr. Salafia could not causally 

relate the timing of the abruplion to Aspen SmUh 's death. J.A. 6624. At trial, Dr. Salafia admitted 

that the cause of Aspen's Smith ' s death was the "acute phcental abruption," that Dr. Clark first 

suspected at 5: 17 p.m., "superimposed upon prior bleeding." J.A. 6618, 6623. But Dr. Salafia 

testified that she was unable (0 opine thaI earlier delivery following the acute abruplion would 

have made no difference in the outcome because of (he alleged prior bleeding. lA. 6624. 

Nevertheless, she was pemlitted to conjure a few, scant, isolated hemosiderin slains9 into a global 

assessment on the capacity of Aspen's "reserve" capacity without offering any scientific 

methodology at all to credibly demonstrate even a rough correlation, let alone a causal relationship, 

between such a meager number of biomarkers and her speculative interpretation. Dr. Salafia's 

testimony was irrelevant on causation because it simply did not make it any more or less likely 

that Aspen would have survived had she been delivered sooner. See W.V.R.E. 401. 

The allowance of irrelevant, expert testimony in a medical malpractice warrants a ncw trial 

unless "it is clem' that the jury's verdict could not have been affected thereby." Graham v. Wallace, 

214 W.Va. 178, 185,588 S.E.2d 167, 174 (2003) (citing Syllabus Point 7, Slarcher v. Soulh Penn 

Oil Co., 81 W.Va. 587, 95 S.E. 28 (1918)). In Graham, a medical malpractice case involving a 

"TMJ"IO patient suing his oral surgeon over an unnecessary surgery for an implant that was later 

recalled, the Court rev.ersed a defense verdict where the trial court allowed a defense expert to 

offer irrelevant testimony on the proper way to perf aIm an arthrogram where the liab ility issue 

involved whether the defendant doctor misread the arthrogram. l
! The Court reversed because the 

9 Hemosiderin is a type of iron pigment that can indicate bleeding on pathology examinations. 
10 Temporomandibular joint disease 
II An arthrogram is an x-ray film oftbe temporomandibular joint, after the injection of contrast dye, which shows 
the TMJ's inner structures. 
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expert's "testimony could have had a detrimentaJ effect on Mr. Graham's case because of the nature 

of the case and the evidence presented." Jd. at 186, 175 (emphasis supplied). 

In so holding, the Court noted that the "case was clearly a close one-on- li ability, causation 

and damages" which presented "a greater possibili ty that the injection of irrelevant ev idence in the 

trial affected its outcome." Jd. The Court also recognized that, being the major liability issue, "the 

proper interpretation of the arthrogTam was significant at tria!." Id. Importantly, the Court 

recognized lhat "[t.l his is a medical malpractice case in which jurors were called upon to detcnnine 

complicated questions of diagnosis and treatment with the necessary aid of expert witnesses . .In 

trus context, we believe that it was li kely that irrelevant testimony by an expel1 witness becloudcd 

or confused a sign ificant issue to such an extent that the balance of the trial was unfairly tilted." 

ld. (emphasis supplied) 

Jd. 

The Court found that the expert's irrelevant testimony on the wayan arthrogram is 
performed injected subslan6al confusion into the issue of Dr. Wallace's read ing of 
the arthrogram. As aptly stated in Mr. Graham's brief, "Dr. Wallace was able to 
muddy the water with the patina of expert opinion." As a result, we believe that the 
jury may have been robbed of a fair opportunity to determine whether Dr. Wallace's 
reading of the arthrogram actually was inunaterial in light of his subsequent 
fmdings, or, alternatively, that Ius negligent reading of the report did no t cause any 
harm to Mr. Graham ... [and] that fairness requires that the jury below be able to 
evaluate aJI of the relevant evidence untainted by confusing, prejudicial, and 
inunateriaJ evidence. 

The facts of Graham are who ll y analogous to Dr. Salafia's testimony. The existence of a 

small, non-causative placental abruption was never a fact at issuc in this case. On the contrary, the 

liability issue for decision related so lely to the timing of Aspen Smith 's delivelY, whjch Dr. Salafia 

could not tie to her interpretation of the timing or impact of any prior bleeding. Therefore, Dr. 

Salafia's testimony regard ing the timing of the placental abruption did not assist the jury to 

understand the evidence, where she admitted that the acute, major, plaeentaJ abrupt ion caused 
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Aspen Smith's death. Nevertheless, Respondents were allowed to inject this ilTclevant testimony 

into the trial creating additional confusion and misdirection in the minds of the jurors, and most 

likely promoting speculation by the jury on an issue that had no connection at ail lo lhe actual issue 

before it. As it did in Graham, here too, faimess required that the jury be able to evaluate all U1C 

relevant evidence untainted by confusing, prejudicial, and immaterial evidence. The Court should 

not have permitted Dr. Salafia ' s testimony. because it did not bear the requisite degree of certainty 

on any actual issue in the case. It was error to allow this witness, and the Petitioner should be 

granted a new trial on this basis as well. 

The trial court plainly misconstrued the (lack of) import of Dr. Salafia' s testimony and 

erroneously afforded it undue weight. The Order states that "Dr. Salafia's testimony was highly 

relevant " and "necessary to explain the cause of Mrs. Smith's placental abruption." J.A. 5. But the 

cause of the abruption was never an issue in this case, only Dr. Clark's failure to timely deliver 

Aspen after she suspected abruption. The court's finding that the issue of causation was not reached 

overlooks the fact that, through Salafia, the court allowed consideration of an alternative, albeit 

irrelevant, cause (i.e. prior bleeding) that, by virtue of its pre-existing nature, inherently exonerated 

the Respondents from liability. In other words, the trial court circumvented causation by allowing 

the jury to speculate that Aspen was going to die from pre-tenn bleeding no matter when Dr. Clark 

delivered her, despite Dr. Salafia ' s unequivoca l testimony to the contrary that Aspen died from the 

acute abruption and could not say that early delivery would have made nO difference. J.A. 6623-

6624. The Order demonstrate a plain misapprehension of both the law and the evidence on 

causation that warrants a ncw trial. 

3. THE COURT ERRED BY STRIKING PETITIONER'S NURSING EXPERT, 
PATRICIA SPIER, R.N." 

L2 For reference to that portion of the record where this the assignment of error was preserved, please sec J.L. at p. 
413 . 
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At trial, the Petitioner's expert, Dr. Roberts, made a single, extremely brief and fairl y 

abstruse reference that the labor and de livery nurses breached the standard of care. l.A. 5738 

("Well, my opinion is that the care that she received on the day of her delivery did not adhere to 

an acceptable level of care expected both as an obstetrician as well as the nursing staff of Cabell 

Huntington Hospital."). Respondent's counsel objected, and the matter went to sidcbar where 

counsel moved to strike Petitioner's nursing expert, Pat Spier, and require the Petitioner to adopt 

Dr. Roberts, on the spot, as his nursing standard of care expert under a prior cOUli holding that 

each side got one expert for each specialty at issue. J.A. 5738 - 5743. Dr. Roberts ' borderline non

sequitur barely qualifies as an opinion with respect to the nurses and was offered in the most 

general manner possible. Under these circumstances, a curative instruction was the maximum 

remedy to correct Dr. Robcrts' relatively innocuous reference, while simultaneously balancing the 

interests of both panics in being pennhted to offer expert \viUleSS testimony in the respective fields 

of obstetrics and nursing. See e.g., Greer v. Miller, 483 U.S. 756, 766 n. 8, 107 S.Ct. 3102, 97 

L.Ed.2d 618 (1987) (ho lding that a jury is presumed to follow an instruction to disregard 

inadmissible evidence inadvertently presented to it, unless there is an overwhelming probability 

that the jury wi ll be unable to follow the COllit's instructions, and a slrong likelihood that the effect 

of the evidence would be devastating to the defendant and finding that a single mention of an 

adulterous affair was not "devastating to the defendant" to warrant a mistrial); see also Syl. Pl. 2, 

Slale v. Ayers, 179 W. Va. 365, 369 S.E.2d 22 (1988) (quoting Syl. pt. 18, Slale v. Hamric, 151 

W. Va. I, 151 S.E.2d 252 (1966); Syl. pt. 3, Stale v. Lusk, 177 W. Va. [517], 354 S.E.2d 6 13 

(1987)) (holding that "ordinarily where objections to questions or evidence by a party are sustained 

by the trial court during the trial and the jury instructed not to consider such matter, it will not 

constitute reversible error."); Slale v. Callell , 207 W. Va. 747, 753, 536 S.E.2d 728, 734 (2000) 

18 



(holding that a mistrial was not warranted after an expert offered testimony regarding excluded 

evidence where the trial court gave a curative instruction). Instead, the Court took the drastic step 

of striking the Petitioner's nursing expert outright and forcing the Petitioner to adopt Dr. Roberts, 

instantaneously, as their nursing expert. J.A. 5743. This decision constitutes reversible error in 

multiple respects. 

First, it signi ficantly tilted the weight of the expert support heavily in favor of the 

Respondents, who were permitted to offer four (4) expert s on liability and causation in contrast to 

onJ y one (1) case-in-chief expert on these issues fo r the Petitioner. Moreover, this decision 

prej udicially wldennined the Petitioner's credibility where Nurse Spier was previewed during 

opening statement, only to have her never appear at trial, leaving the jury to speculate as to the 

reasons for her absence, including the possibility that she recanted her support or never actually 

existed in the first place. See 1.A. 5722-5723. The Court's ruling also opened the door to rigorous 

cross-examination of Dr. Roberts as lacking the requisite qualifications of a nurse, an opportunity 

that defense counsel immediately seized upon and bammered repeatedly during their questioning, 

all of which undoubtedly len an impression in the minds of the jury that the Petitioner was unable 

to secure any in-field expert support for his claim against the nurses when nothing could be further 

from the truth. l .A. 5873-5879, 5886-8587, 5889-5890. The Respondents' then capitalized alilhe 

way on the court's erroneous exclusion by brazenly violating the one-expert-per-specialty ru ling 

themselves during the direct exam of Nurse Mary Meadows from whom they solicited expert 

testimony and opinions about the propriety of Dr. Clark's delivery methodology. J.A. 63 18. The 

court gave a curative instruction upon Petitioner's objection, which is the remedy it should have 

appl ied equally to both sides instead of the dramatic, extreme sanction of depriving Plaintiff of his 

nursing expert. J .A. 6322 
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The Court's drastic remedy in striking Nurse Spier as punisimlent for Dr. Roberts' 

inadvertent and briefest mention of a general opinion about the nursing care significantly and 

prejudicially undclTIlincd the Petitioner's casco Although Rule 403 requires a balancing of interests 

to determine whether logicall y relevant is lega lly relevan t evidence, "Rules 40 I and 402 of the 

West Virginia Rules of Evidence strongly encourage the admission of as much evidence as 

possible." See Syl. PI. 9, State v. Derr, 192 W.Va. 165,451 S.E.2d 73 1 (1994). The Court's striking 

of Nurse Spier was in stark contravention of thi s long-standing evidentiary principle, and the 

Petitioner should be granted a new trial for this reason as well. 

Significantl y, no authority Petitioner's counsel could uncover supp0l1S the striking of a 

di sclosed and deposed expert's entire testimony in remotely similar circumstances. West Virgi nia 

case law on striking experts focuses almost exclusively on a single reason [or doing so - unfair 

surprise and resulting prejudice to the complaining party by reason of being unprepared to confron t 

tbe testimony. See e.g., Graham v. Wallace , supra (reversing a defense verdict where previously 

undisclosed, irrelevant opinion from defense expert on the proper procedure for an arthrogram 

was admitted at trial.); Jenkins v. CSX Transp., Inc. , 220 W.Va. 721, 649 S.E.2d 294(2007) 

(affinning the trial court' s striking of plaintiffs expert where he failed to notify CSX that his 

expert had reviewed another doctor's report and intended to rely upon it to give his opimon at trial 

regarding the cause of plain ti ffs injury); West Virginia Dept. oj Transp. , Div. of Highways v. 

Parkersburg Inn, Inc. , 222 W.Va. 688, 67 1 S.E.2d 693 (2008) (trial court did not abuse its 

discretion in precluding property owner from calling expert witness who was not disclosed prior 

to trial holding thal DOH was surprised and prejudiced by untimely disclosure). 

No case in West Vi rginia has ever held that an expert who makes a passing reference to an 

inadmissible opinion, or an opinion that will be covered by another expert, gives rise to the 
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extraordinary remedy demanded and obtained by Respondents here - the striking of a witness who 

was disclosed and deposed on the subject. The Court's motion in limine ruling was narrowly drawn 

to allow a separate expert wi tness on each of the two medicaJ specialties implicated by the care, 

not to strike one expert for the briefest mention of an inadvertent opinion by the other. That ruling, 

to which Petitioner also objected and appeals, likewise finds no support in the case law and 

presents obvious problems in administration as this case shows. At most a curative instruction was 

called fo r here, and the complete striking of Petitioner's retained nurse's testimony was plain error. 

4. THE COURT ~;RRED BY FAILING TO GIVE THE EGGSHELL PLAINTI FF 
INSTRUCTION." 

The circumstances at trial presented a classic eggshell ·plaintiff scenario in which the 

Respondents were pennitted, over Petitioner's objection, to argue in opening and closing and 

solicit witness testimony that Aspen had prior bleeding and possible genetic conditions that made 

her less likely to survive the acute abruption. Even though Dr. Salafia testified thl::lt A:spen died 

from an "acute placental abruption, superimposed upon prior bleeding," and could not say that 

sooner delivery would have made no difference in the outcome, Responden ts were permitted to 

inject speculation that Aspen's genetic predisposition, and/or possible earlier bleeding, made her 

death inevitable. l.A. 6623-6624. 

The controlling cases on eggshell plaintiff rule are Howe v. Thompson, 186 W.Va. 214, 

412 S.E.2d 212 (1991), and Shia v. Chvasla, 180 W.Va. 510, 514, 377 S.E.2d 644, 648 (1988), 

both of which hold that "the principle that defendants take plaintiffs as they fi nd them is an accurate 

statement oftbe law." Id. Both Howe and Shia were medical malpractice causes of action in which 

the plaintiffs requested a jury instruction on the thin skull rule. In both cases the respective trial 

13 For reference 10 that ponion of the record where this the assignment of error was preserved, please see J.A. 7007· 
7010,7029. 
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courts refused to give such an instruction, because the defendants in those cases did not attempt to 

avoid responsibility by asserting that any negligence on their part would not have injured the 

plaintiffs but for some pre-existing condition. Id. But in glaring contrast to the Thompson and 

Chvasla defendants, this is precisely the tactic Dr. Clark and the Hospital employed at trial. 

The Respondents' evidentiary strategy in arguing that Aspen had a decreased reserve due 

to some speculative clotting disorder, that was never directl y supported, was a textbook attempt to 

avoid respons ibility by asserting that a stronger victim would have survived. This is the precise 

circumstance that triggers the giving of the eggshell plaintiff instruction. The only fair way to try 

to balance such rank speculation from the Respondents, short of precluding it, is to give the 

eggshell plaint iff instruct ion. The Court's error in allowing Dr. Salafia's irrelevant testimony in 

the first instance was compounded by the Court's refusal to give the eggshell plaintiff instruction, 

which greatly increased the likelihood that the jury misunderstood the issues involved in the case 

and were misled into believing that the Respondents' trial tactics were, in fact, the law. The 

omission of the eggshel l skull instruction left the jury with a charge that, when viewed as a whole, 

did not accurately reflect the law. See, e.g. Syl. PI. 4, Stale Y. Guthrie, 194 W.Va. 657, 461 S.E.2d 

163 (1995) ("A trial court's instructions to the jury must be a correCl statement of thc law and 

supported by thc ev idence."). 

The Order that the Petitioner's requested instruction was "not the 'eggshell plaintiIT' 

instruction" misconstrues this Court's decision in Kingdon v. Stanley, 158 W.Va. 835, 2 I 5 S.E.2d 

462 (1975), on aggravat ion of pre-existing con<lition with the eggshell concept generall y. l.A. 8. 

The Petitioner's offered instruction was taken verbatim from W.V.PJ.1. § 802Ch), which is the 

pattern eggshell instruction that a juror cannot hold a pre-existing susceptibili ty against a 

negligently injured party. Nevertheless, the Order outlines aggravation and loss of chance 
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concepts, that were never raised or implicated by the actual facts of the case, and lumps those 

together with the eggshell rationale to find that none of them apply. But the trial court's rationale 

ignores its admission of Dr. Salafia's theory that Aspen was particularly susceptible to dying from 

asphyxiation because of prior bleeding or genetic predisposition, which clearly injected the 

eggshell concept into the case. J.A. 4-6. An eggshell instruction was plainly mandated under the 

circwnstances, regardless the form it took, and necessary for the jurors to understand that they 

could still find fo r the Petitioner, despite the pre-existing factors evidence. The court 's dellial of 

an eggshell instruction further confused and misled the jury and significantly prejudiced the 

Petitioner's right to a fair trial. 

5. THE TIUAL COU RT ERRED BY I'RECLUDING CROSS EXAMINATION OF 
DR. CLARK, WHO VOUCHED FOR THE AUTHORITY OF ACOG STANDARDS 
IN THE INSTANT MATTER, WITH HER TESTIMONY DENYING THOSE 
STANDARDS IN A PIUOR CASK" 

Because the medical record was conclusively damning to the Respondents, as the trial 

progrcssed, the Respondents relied more and more heavily on "you have to take our word for it" 

as their defense. 1.A. 6521-65255, 6903·6904. Respondents, time and time again, insisted that 

"only Dr. Clark was between the stirrups" at the lime, and that she therefore had to be believed 

about whatever she said the fac ts were rcgarding Chasity's dilat.ion, the "irrunmence" of delivery, 

or any other inculpatory facts t.he Respondents needed to knock down. On closing argument as 

well as through witness after witness, Respondents emphasized that the jury must accept the 

personal credibility of Dr. Clark that she was righl, and that the medical records (and therefore the 

Petitioner and hi s experts) were wrong. l .A. 6521-65255, 6903-6904. 

14 For referellce to lhat portion of the record whcre this the assignmenl of error was preserved, please see J.A. 6875-
6885,6893·6894. 
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Over the Petitioners' objections, Clark was pennitted to premise her defense on ACOG 

standards, that her experts and her counsel rcJjed on numerous times (the so-caJl ed "thirty·minute 

rule") making her own prior refusal to cred it ACOG standards, in prior case in which she was sued 

for medical negligence, as standards of care directly at issue in the case. 1.A 6546-6547. 6553· 

6559. in fact, Clark's prior refusal to credi t ACOG standards as standards of care (when it hurt 

her) would have been relevant even if she had not denied her prior statements. When Clark 

brazenly denied that she had previously discounted ACOG standards, her prior statement became 

doubly relevant - simultaneously calling into question the veracity of her presently-maintained 

defensc based on an ACOG standard and her personal credibili ty in denying what she knew herself 

to have previously sworn to. The Court's refusal to allow her to be cross examined on her prior, 

contrary sworn statement was an abuse of discretion. lA. 6875-6885. Tlie Respondents' flimsy 

grounds to allow doctor Clark to get away with denying her prior testimony - that the existence of 

a prior deposition miglll suggest to lhe jury that Clark had been previously sued, docs not begin to 

outweigh the probative value of the jury knowing that Clark's reli ance on ACOG standards was 

seiectjve and of convenience when it came to excusing her conduct, and that when she had denied 

previously refusing to acknowledge ACOG standards as stating a standard of care, she testified 

inaccurately, ifnot fa lsely. J.A. 10-11 ,6875-6877. 

A witness ' prior contradictory testimony, given under oath. is rclevant and appropriate 

impeachment material and this is particularly so where the witness is premjsing her case on her 

personal accuracy and honesty. See, e.g., Stale ex reI. Waldron v. Scott, 663 S.E.2d 576,222 W.Va. 

122 (2008) (eiling Slale v. James Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990); Slale v. 

Wood, 194 W.Va. 525,460 S.E.2d 771 (1995); Slale v. Blake, 197 W.Va. 700, 478 S.E.2d 550 

(J 996); and W. Va. R. Evid. 613 ("The case law is clear that prior inconsistent statements are a 
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matter for cross examination and impeachment."). Respondents were pcnn itted to cross examine 

Petitioner's witnesses extensively with their prior statements. lA. 5818-5820, 5822-5824, 6664-

6665,6670, 6673-6674. Nevertheless, Petitioner's counsel was precluded from cross-examining 

Dr. Clark with her prior inconsistent statements on a topic of paramount importance to the singular 

liability issue at trial regard ing the timing of Aspen Smith ' s delivery in the face of an obstetrical 

emergency. Tills resu lted in far greater weight bcing attached to Dr. Clark's tacit endorsement than 

would have otherwise occurred had the jury been permitted to understand the whole truth about 

her position on ACOG's standards. The Petitioner should be granted a new trial far this reason as 

well. 

6. THE TIUAL COURT ERRED BY ADMITTING J)R. MAl\'NJNG'S 
UNDISCLOSED OPINIONS ON ACOG'S "THIRTY-MlNUTE-RULE" WHERE 
THAT STANDARD WAS COMPLETELY IRRELEVANT TO THE TIMING OF 
ASPEN SMlTH'S DELIVERY." 

Throughout trial , and ovcr Plaintiffs objection, Respondent' s counsel repcatedly tried to 

inject an ACOG standard, colloquially termed the "thirty-minute rule," into Dr. Clark's defensc. 

This standard was inapplicable to Aspen Smith's delivery and deeply misleading in the self-serving 

way that Dr. Clark mischaracterized it. lA. 5788-5792. The "thirty-minute rule" was developed 

by ACOG as a guideline to detenninc whether rural hospitals cauld safely practice obstetrics. Tn a 

nutshell, the ACOG guideline states that rural hospitals that can deliver babies within thirty 

minutes of the time a doctor orders a C-sectian may offer obstetrical services to the public. 1.A. 

5788-5792. But at trial, the Respondents grossly distorted the "thirty-minute rule" to mean that if 

a doctor makes a C-section incision within thirty minutes of ordering the C-seclion, she has met 

the standard of care. 1.A. 5691-5692. Dr. Clark's self-exonerating interpretation, taken to its logical 

15 For reference to that portion of the record where Ihls the assignment of error was preserved, please see J.A. 6540-
6451 , 6546-65500. 
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conclusion, would mean a doctor could allow a baby to die unnecessarily and avoid liability, so 

long as she eventually called for a C-section, and started it within thirty minutes of the call. 

Respondents' strategy began during opening statement, when her counsel was permitted to 

introduce the false narrative of the "lh.irty~minute~ru l e" to the jury. J.A 5691 ~5692. Dr. Clark was 

then pern1itted to buttress thi s narrative through her expert Dr. Frank MatUling. Dr. Manning was 

never disclosed to offer any opinions on the thirty-minute rule and he never offered any during his 

deposition. In fact, Dr. Manning proscribed a completely different timing rule to Aspen Smith's 

delivery - the eighteell~minute Leung criteria. Nevertheless, the court pern1itted Dr. Mannjng to 

change tactics on the fly and fully endorse the Respondents' version of the t1tirty~minute rule 

during his testimony. 

It is noteworthy that the coun initially sustained Petitioner's objection to Dr. Manning 

discussing the thirty-minute rule. lA. 6450-6451. Respondent then proffered Dr. Manning's 

testimony on this topic following completion of his trial examination. Petitioner's counsel was 

permitted to cross Dr. MaJUling on the thirty~minute rule. Once completed, Respondent sought 

reconsideration from tbe court all the grounds that Petitioner's counsel was able to competently 

cross-examine Dr. Matuling on the subject. l.A. 6546-6547. The court then reversed itself and 

permitted Dr. Manning to testify about the thirty~minute rule on the plainly erroneous grounds that 

Petitioner introduced the concept through his expel1. Dr. Roberts. I.A . 6549-6550. In fact , it was 

Dr. Clark's counsel who introduced their interpretation of the thirty-minute rule during opening 

statement, forcing Petitioner to then try and counter this false narrative through Dr. Roberts, the 

only witness who could possibly address it for the Petitioner. 1.A. 5691-5692, 5788-5792. 

However, apparently lost in the morass over who introduced the concept of the thirty

minute rule was the fact that Dr. Manning was introducing a wholly undisclosed opinion, for the 

26 



very first time, during trial on the paramount topic in the case - that being the time within which 

a doctor must deliver a baby in the face of an obstetrical emergency to meet the standard of care. 

The court's ruling completely upended Petitioner' s trial strategy. J A. 4687, 6450·6451. 

This Court has long held that: 

one of the purposes of the discovery process under our Rules of Civi l Procedure is 
to eliminate surprise. Trial by ambush is not contemplated by the Rules of Civil 
Procedure. The discovery process is the malUler in which each party in a dispute 
leams what evidence the opposing party is planning to present at tTial. Each party 
has a duty to disclose its evidence upon proper inquiry. The discovery rules are 
based on the belieftbat each party is more li kely to get a fair hearing when it knows 
beforehand what evidence the other party will present at trial. Tills allows for each 
party to respond to the other party's evidence, and it provides the jury with the best 
opportunity to hear and evaluate al! of the relevant evidence, thus increasing Ule 
chances of a fair verdict. 

Graham, 214 W.Va. at 185, 174 (citing McDaugal v. McCamman, 193 W.Va. 229, 236-37, 455 

S.E.2d 788, 795- 96 (1995)). In Graham, supra, the Court reversed not only because the expert's, 

Dr. Hutt, testimony on the proper way to perfonn an arthrogram was ilTeievant, but also because 

that expert's opinion was und isclosed prior to trial. Jd (fmding that Graham was "unfairly surprised 

by Dr. Hutt ' s testimony and that his testimony was irrelevant and prejudicial"). Graham argued 

that Dr. Hutt's testimony was a surprise because he said nothing about the arthrogranl procedure 

during his deposition, Mr. Graham's counsel tried unsuccessfully to cure the prejudice on cross-

examination, tbe failure to disclose was egregious because Graham was a vigorously litigated case 

involving extensive discovery and Dr. Hutt's testimony involved critical issues in the case. This 

Court agreed and reversed and remanded Graham for a new trial holding that 

Dr. Hutt's testimony could have had a detrimental effect on Mr. Graham's case 
because of the nature of the case and the evidence presented. This is a medical 
malpractice case in which jurors were called upon to determine complicated 
questions of diagnosis and treatment with the necessary aid of expert witnesses. In 
this context, we believe Ulat it was likely that irrelevant testimony by an expert 
witness beclouded or confused a significant issue to such an extent that the balance 
of the trial was unfairly tilted. 
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Dr. Hull's irrelevant testimony injected substantial confus ion into the issue of Dr. 
Wallace's reading of the arthrogram. I\s aptly stated in Mr. Graham's brief, "Dr. 
Wallace was able to muddy the water with the patina of expert opinion." As a resu lt, 
we believe that the jury may have been robbed of a fair oppor1l.lnity to determine 
whether Dr. Wallace's reading of the arthrogram actuall y was immaterial in light of 
his subsequent findings, or, alternatively. that his negligent reading of the report 
did not cause any hann to Mr. Graham. 

ld. a1186, 175. 

The instant circumstances mirror those in Graham insofar as Dr. Manning was pennitted 

to introduce an undisclosed opinion, about a purported timing rule that was completely different 

than the one he espoused during his deposit ion in a complicated, vigorously litigated and 

extensively discovered medical malpractice case. The thirty~minute rule had no applicability 

whatsoever to Aspen Smith's delivery insofar as the Petitioner never alleged that Cabell 

Huntington was a rural hospital or should not be engaged in the provision of obstetrical services. 

As in Graham, Dr. Manning's testimony on the thirty~minute rule substantially muddied the water 

in a way that completely undermined h.is unequivocal, bright~line deposition testimony about the 

eighteen~minute Leung criteria around which the Peti tioner essentially developed his entire trial 

presentation. 16 

The clumsy way the court re-opened Dr. Manning's testimony only served to exacerbatc 

the prejudice to the Petitioner and furthcr confuse and mislead the jury. The court drew an 

inordinate amount of attention to the thirty-minute lUle by putting Dr. Manning back on the stand 

after the court had closed Dr. Manning 's testimony and sent the jury to lunch. lbe court then 

narrowly confined Dr. Marming's testimony to the Respondent's false narrative about the thirty-

16 In addition to discussing the Leung criteria at length in opening and with Dr. Roberts, Petitioner' s counsel ha 
professional visual aids prepared showing an IS-minute clock and the significam events that occurred and did not 
occur within that timeframe. 
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minute rule so it was the first and only thing the jury heard about when it returned. J.A. 6549. By 

reversing itself on erroneous grounds, the court allowed Dr. Manning to rehabilitate himself on, 

and bury, the eighteen-minute Leung criteria and espouse a completely new, undisclosed, 

irrelevant and fa1sely-describcd standard, that exonerated Dr. Clark since, under her interpretation, 

she controlled the stopwatch on the thirty-minute rule. 17 

That Petitioner's counsel was pennitted to cross examine Dr. Manning on the thirty-minute 

rule is of no moment whatsoever, because with Respondents having never disclosed Dr. Manning 

on the issue and he himself having offered a different timing standard in his deposition, Petitioner 

consciously chose to avoid the thirty-minute rule in opening statement, rather than get out ahead 

of if it, which Petitioner would have done had they known Dr. Manning was coming to talk about 

it. 1t was one thing for Dr. Clark, a trial defendant, to espouse the thirty-minute ru le in her defense, 

which is why Petitioner had to address it with the only witness they could, Dr. Roberts. Petitioner 

could live with that scenario, because Dr. Clark's testimony would have been at odds with her own 

expert as to which timing standard applied. But the court's ruling completely upended the dynamic 

by which the Petitioners came into trial. By violating its own order and reversing its prior ruling, 

the court placed Dr. Manning, whose credentials Respondent spent pages and pages of testimony 

bolstering, in lock-step with Dr. Clark on the thirty-minute rule deep into trial and after Petitioner's 

standard of care experts were long gone. The court's ruling, and the maJU1er it was handled, 

significantly bolstered the Respondents ' false narrative about the thirty-minute rule by 

prejudicially, and falsely, highlighting the import and relevance of the thirty-minute rule while 

giving Responden ts two witnesses in agreement, instead of in conflict, on it. The court's rulings 

n The eighteen~minute rule is triggered not by the C-section call, but instead by a sustained, fetal bradycardia on fetal 
heart rate monitoring which, according to Respondents' experts was present as carty as 5:35 p.m. and certainly by 
5:41 p.m. 
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in this regard undoubtedly fostered substantial confusion and misdirection amongst the jurors. 

Indeed, this error prejudiced the Petitioner in the extreme and cries out for reversal and remand. 

7. THE TRIAL COURT ERRED BY PRECLUDING DR. RA TCLfFF'S TESTIMONY 
THAT DR. CLARK DEVIATED FROM THE STANDARD OF CARE WHERE 
TIlE TRIAL COURT PERMITTED BOTH DR. CLARK AND DR. CLARK'S 
RETAlNED EXPERT TO OPINE THAT DR CLARK MET TID: STANDARD." 

The Court's refusal to permit Dr. Ratcliff's testimony regarding Dr. Clark's deviation from 

the standard of care was unduly prejudicial to the Petitioner's case and improperly concealed 

highl y relevant evidence from the jury. Prior to trial the cowt ruled that the Petitioner could call 

one expert witness in each of the medical specialties implicated by the case. I .A. 4193-4 194. 

Nevertheless, Dr. Clark was permitted to both testify herself and to call an expert on the standard 

of care. The Order that permitting Dr. Ratclifrs test imony would have centered the case "upon the 

quantity, and not the qual ity, of tbe expert testimony" is belied by the court's allowance of 

testimony from Dr. Clark, Dr. Manning and nursing expert Bonnie Flood on the standard of care 

and the meaning of the evidence implicated under it. J.A. 12. 19 

Dr. Ratcliff was nOI merely a duplicative witness, as the Order states. lA. 12. He is Dr. 

Clark's co lleague at Cabell Huntington Hospital and provided hands on, post-natal care to Mrs. 

Smith following her loss of Aspen. As obstetrics Chief, Dr. Ratcliff investigated the c ircumstances 

surrounding Aspen death and concluded that Dr. Clark deviated [rom the standard of care and thal 

the nurses should have activated the Chain of Command policy. 1.A. 6925-6301. It is practically 

unheard of in a medical malpractice case for a doctor to candidly admit that his colleague was 

It For reference 10 that portion of the record where this the assignment of error was preserved, please see 1.A. 629 1, 
6295-630J. 
19 It should be also noted that the coun's characteri7..ation of its pre-trial order, hold ing that Pet itioner would have to 
piek one standard ofeare expert, as "agreed" is erroneous. See J.A. 12. The Court ruled, over objection, that Petitioner 
had to choose and Petitioner's agreement that the Respondent-drafted Order accurately reOected the court's ruling 
shou ld not be misconstrued as Petitioner's agreement 10 the ruling itsel f. 
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negligent. Dr. Ratcliff's conclusion in that regard, given the circumstances in which it was offered, 

speaks volumes about the propriety and merits of the Petitioner ' s case. Respectfully, the Petitioner 

should not have been forced to abandon that testimony. simply because he also needed an expert 

he could count on and work with to properly educate the jury on the complexities of obstetrics. 

Giving the Petitioner a Hobson's choice between a retained expert in a medical malpractice case, 

who is vital where educating the jury on highly complex medical subjects is paramount, and a fact 

witness as uniquely positioned as Dr. Ratcliff, who also happened to have reached a thoroughly 

investigated conclusion about his colleague's liability for Aspen Smith's death, was prejudicially-

unfair. Under the circumstances, the court erred by precluding Dr. Ratcliff' s testimony simply 

because the Peti tioner offered his retained expert witness on standard of care. 

This Court has held that: 

it would be unduly harsb and restrict ive to prohibit that same defendant physician 
(who is testifying as ail expert] from presenting the testimony of an independently
retained expert on the basis that the testimony would be cumuJative. A medical 
malpractice case presents a unique situation wherein the testimony of a defendant 
physician often qualifies as expert testimony even when be or she only intends to 
testify as a fact witness. In that regard , a defendant physician cannot usually explain 
his or her conduct without giving some testimony that is expert in nature. 
Conversely, a defendant physician who wishes to give expert testimony on his or 
her own behalf subjects himself or herself to cross-examination about the motives 
underly ing such testimony. Specifically, the defendant physician's expert opinion 
may be seen by the jury as self-serving and biased. 

Stale ex reI. Weirfon Medical Center Y. Mazzone, 214 W.Va. 146, 155,587 S.E.2d 122, 

131 (2002). The instant ci rcumstances present the flip side of this same rationale. Dr. Ratcliff's 

testimony was no more cumulative, in and of itself, than the ev idence Respondents' were allowed, 

and it should have been admitted given the context in which Dr. Ratcliff came into the case. The 

court's exclusion of Dr. Ratcliff's testimony further prejudiced the Petitioner by clearing the way 

for the Respondents to imply that Petitioner's retained expert, Dr. Roberts, was the only one in aJi 
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tbe world critical of Dr. Clark and the CHH nurses, when nothing could have been further from 

the truth. lA. 5688-5693, 5701. This error also warrants a new tTial. 

8. THE TlUAL COURT ERRED IN FAlLING TO STRIKE, FOR CAUSE, JUROR 
NO. 82, WHO ADMITTED TllAT DR. CLARK'S DAUGHTER WAS A FOUR
YEAR EMPLOYEE AT THE JUROR'S DRY-CLEANING BUSINESS AND THAT 
CABELL HUNTINGTON HOSPITAL'S LA WYERS HAD BEEN LONG
STANl}ING CLIENTS OF THE JUROR'S DRY-CLEANING BUSINESS, AND 
THAT Slm KNEW BOTH OF CABELL HUNTINGTON HOSPITAL'S LA WYERS 
PERSONALLY." 

Juror No. 82 was clearly biased, and it was error not to remove her for cause upon 

Petitioner's challenge. Juror No. 82 oUered that Dr. Clark's daughter had worked for her for four 

years and only left because she had enlisted in the military. I.A. 5376-377, 5431-5432. luror No. 

82 spoke at length about the quality of Dr. Clark 's daughter's work at her business, the close 

relationship they had developed, and how she would be eager to re-hire her if the opportunity 

arose. Id. Juror No. 82, also admitted to knowing both of Cabell Huntington Hospital's attorneys 

for years and enjoying a longstanding business relationship with both of them, as clients of her 

business. I.A. 5382-5383, 5433-5437. 

And yet, despite having significant relationships with people directly associated with both 

Respondents, Juror No. 82 did not hesitate or waiver, for even an instaut, that her close personal 

and business relationships, which had a direct bearing on her financial well-being, would have no 

impact on her ability to remain fair and impartial. J.A. 5433-5437. Respectfully, the "magic" 

rehabilitation question posed to a Juror with this level of conflict should carry no weight. 

" In West Virginia, parties to a lawsuit are entitled to impartial jurors." O'Dell v. Miller, 

2 11 W.Va. 285, 565 S.E.2d 407 (2002) (cil ing W.Va.Code § 56-6-1 2 [1931]). This Court holds 

that: 

20 For reference to that portion of the record where this the assignment of en-or was preserved, please see J.A. 5439-
544\. 
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(a]ctual bias can be shown either by a juror's O'.vn admission of bias or by proof oj 
specific facts which show the juror has such prejudice or connection with the 
parties at trial fhat bias is presumed. Bias, in its usual meaning, is an inclination 
toward one side of an issue rather than to the other, but to disqualify, it must appear 
that the state of mind of the juror leads to the natu ral inference that he will not or 
did not act with impartiality. Prcjudice is more easily defined , for it means 
prejudgment and consequently embraces bias; the converse is not true. The object 
of jury selection is to secure jurors who are not only free from improper prejudice 
and bias, but who are also free from the suspicion of improper prejudice or bias. 
Voir dire ferrets out biases and prejudices to create a jury panel, before the exercise 
of preemptory strikes, free of the taint of reasonably suspected prejudice or bias. 
Trial courts have an obligation to strike biased or prejudiced jurors for cause. West 
Virginia case law has long held that trial courts must resolve any doubt of possible 
bias or prejudice in favor of the party seeking to strike for cause. "Any doubt the 
court might have regard ing the impartiality of ajuror must be resolved in favor of 
the party seeking to strike the potential juror. 

Id. at 288,410 (internal citations omitted) (emphasis supplied). 

O'Dell involved a medical malpractice case where the trial court was reversed for failing 

to strike a juror for cause when, during voir dire, he revealed that he had been reprcsented by the 

law tinn representing the defendant doctor and had been a pwvious patient of the doctor. 

Therefore, the Petitioner was forced to use a preemptory strike to remove the challenged juror, and 

at tTial, the jury returned a defcnse verdict. Id. 

The Court found the juror's relationships to be "source[s] of prejudice or bias" on their 

face. Id. at 290, 412. In reversing the trial court, the Supreme COUl1 held that a trial court's 

"obligation [to empanel a fair and impartial jury as required by West Virginia'S Constitution, 

Article 3, § 10] includes striking prospective jurors who have a significant past or current 

relationship with a party or a law fUlD ," which was tile very scenario confronting the Court in this 

casco Jd. at 291, 4!3. Thc Court also held that: 

[iJt is not for the juror to decide whether he can render a verdict solely on the 
evidence. The discretion to decide whether a prospective juror can render a verdict 
solely on the evidence is an issue for the trial judge to resolve. It is not enough if a 
juror believes that he can be impartial and fair. The court in exercising [its] 
discretion must find from all of the facts that the juror will be impartial and fair and 
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not be biased consciously or subconsciously. A mere statemcnt by the juror that he 
will be fair and afford the part ies a fair trial becomes less meaningful in light of 
other testimony and facts which at least suggest the probability of bias. The court 
in exercising di scretion must be convinced that a probability of bias of the juror 
does not exist. The test of a juror's disquali fication is the probabil ity of bias or 
prejudice as detennincd by the court. 

[d. at 289, 411 (citing West Virginia Department oj Highways v. Fisher, 170 W.Va. 7, 12-13,289 

S.E.2d 213, 2 19 (1982)) (emphasis supplied). The Court also instrucled that: 

[t]rial judges must resist the temptation to "rehabilitate" prospective jurors simply 
by asking the "magic quest ion" to which jurors respond by prom.ising to be fair 
when all the facts and circumstances show that the fairness of that juror could be 
reasonably questioned. "A tri al judge should err on the side of caution by 
dismissing, rather than trying to rchabiJitate, biased jurors because, in reality, the 
judge is the only person in the courtroom whose primary concern, indeed primary 
duty, is to ensure the selection of a fair and impartial jury." 

[d. at 290, 412. 

Juror No. 82's implicit bias towards the Respondents was apparent and obvious, and lhe 

eagerness with wroch she denied the same only further highJighl~u it. The Court's Order criticizing 

Petitioner's failure to introduce evidence that Dr. Clark and her daughter had an ideal relationship, 

as if such clairvoyance were required, or even possible, should be of no moment given the 

unpredictable spontaneity of jury selection. 

A cause strike was clearly the appropriate manner to address Juror No. 82's innate conflicts 

of interest, regardless of her attempted self-rehabilitation. Bul undue weight was given to Juror 

No. 82's statement that she could be fair and impartial in contravention of West Vi rginia law. 

Because the trial court declined to strike Juror No. 82 for cause, the Petitioner was forced to use a 

peremptory challenge on Juror No. 82, thereby being forced to keep another juror upon whom the 

Petitioner would have exercised his other peremptory strike. The juror Petit ioner was forced to 

keep ended up being elected foreperson. The Court 's choice not to st rike th.is obviously biased 
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j uror significantl y prejudiced the Petitioner 's right to a fair and impartial jury, and tbe Petitioner 

should also be granted a new trial on this basis. 

9. THE VERDICT WAS AGAINST THE CLEAn \VEIGHT OF THE EVIDENCE, 
MANDATING A NEW TRIAL. 

When a case involving confl icting testimony and circumstances has been fairly 
tried, under proper instructions, the verdict of the jury will not be set aside unJess 
plainly contrary to the weight of the evidence or without sufficient evidence to 
support it. 

Syl. PI. 3, Walker v. Monongahela Power Co., 147 W.Va. 825, 131 S.E.2d 736 (1963); Syl. PI. 4, 

Laslo v. Gl'ifJith, [43 W.Va. 469, [02 S.E.2d 894 (1958). 

In determining whether the verdict o r a j ury is supported by the evidence, every 
reasonable and legitimate inference, rairly arising from the evidence in favor of the 
party for whom the verdict was returned, must be considered, and those facts, which 
the jury might properly find under the evidence, must be assumed as true. 

Syl. PI. 3, WaLkeI'. 

Even if this case were tried under proper instruction, which it was not, the evidence at trial 

was simply not reasonably susceptible to the conclusion the jury reached. First, causation was 

undisputed. All Dr. Clark's experts agreed that Aspen Smith died from perinatal asphyxia 

secondary to an acute placental ablUption. J.A. 6469-6470, 66 18, 6623. Dr. Clark and Dr. Manning 

admitted that Aspen had to be delivered in the face of a Category III tracing, and Dr. Manning 

testified that the eighteen-minute Leung criteria applied by 5:41 p.m. at the latest (Defense Expert 

Bonnie Flood Chez started the countdown at 5:35 p.m.) and tbat Aspen would have lived if she 

was delivered by as late as 5:59 p.m. 1.A. 65[3, 6534-6535. 

The case against Dr. Clark was one of admitted liability upon the medical record, which 

included Dr. Clark's lucid, damning admissions abo ut dilation, station and effacement. J.A. 4888, 

5263-5264, 59[7-5918, 6846-6852. That evidence was corroborated by Nurse l ohnson who 

testified that nurses repeatedly asked Dr. Clark about going to the operating room to do a C-section 
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because Aspen's tracing was non-reassuring and Chas ity was remote from deli very. lA. 5950-

5957.6331. Dr. Clark and Dr. Manning admitted that it was a deviation from the standard of care 

ta apply forceps under the very circumstances that are conclusively proven on the face of the 

medical records. JA 6515-6524, 6846-6853. And the substandard fo rceps delivcry attempts kept 

Aspen in lhe womb and caused her to asphyxiate to death. J. A. 6515-6517. Dr. Manning admitted 

as much in his testimony. 

Q: Dr. Clark canna t place the forceps ifChasity Smith is not ten centimeters 
dilated, right? 

A: Absalutely nol. if she put those forceps on with the cervix not fully 
dilated, that's. not acceptable. 

Q: That's a deviation from the standard of care, correct? 
A: Yes, it is. 
Q: And if it is a deviation from the standard of care to place the fo rceps at 

less than tcn centimeters, it is equally a deviation to delay C-Section 
over forceps on an undilated cervix? 

A: That would be true. The bottom line here is that you cannot future (sic] 
forceps on if the cervix is not fully dilated. 

Id. ; see also, e.g., Syl. PI. 3, Mildred L.M. v. John o.F., 192 W.Va. 345, 452 S.E.2d 436 (1994) 

("the jury is nal free to reject uncontradicted scientific testimony and to substitute its own 

speculation in its place. "). The clear weight of the ev idence demonstrates that Aspen Smith needed 

a C-secLion much sooner than she received it and all the signs were present and known to Dr. Clark, 

who was continuously viewing the fetal heart tracing strip in real lime from 5:33 p.m. until 5:54 

p.m., as contemporaneously documented by Erin Joill1son. lA. 5059-5060. 

Erin Johnson and Mary Meadows testified that they had concerns for Aspen's well-being, 

prompling them to question Dr. Clark about go ing to the OR, three separate times in Erin Johnson's 

case. They tesLified that Dr. Clark never responded. l .A. 5953-5957. Cabell's Chain ofConunand 

Policy, admitted into evidence at tri al, is explicit that "[w]hcn a nurse has a concern with the 

clinical care of a patient, she should contact the individuals on [the] list," which would have been 
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Section Chief Dr. Ratcliff or one of the other two obstetricians who were on site at the time. J .A. 

5972·5973 . The nurses testified that they did not invoke the Chain of Conunand Policy even 

though thcy clearly had clinical concerns for Aspen Smith's well-being. J.A. 59533-5957, 5970-

5975,5982-5987,6324,6348-6349. 

Like the Petitioner's case against Dr. Clark, the clear weight of the evidence also strongly 

favored the Petitioner's case against the nurses, but of course the jury never reached the issue of 

the nurse's liabi li ty, since they found for Dr. Clark. Logically, if the jury concluded that Dr. Clark 

did nothing wrong clinicaUy in the first place, no concern over which to i.nvoke the chain of 

command could have existed, which further highlights the prejudicial manner in which the Court's 

rulings set forth herein stripped the Petitioner of a fair tria! on an incredibly strong set of facts. 

Taken individually, each one of the errors set forth herein is sufficient for a new trial. But 

when considered in the aggregate, these errors compounded into a perfect sto rm that effectively 

built a reinforced box around the j urors, preventing them from being able to render the verdict the 

evidence conclusively proved. And that is to say nothing about the weight and credibility of Dr. 

Ratcli ff's proffered testimony on his colleague's deviation from the standard of care. 

Unlike the circumstances in Graham, Aspen Smith 's case was not a "close call" in any 

sense. RespectfuJly. the evidence here was as strong as it gets in a birth trauma case. But the 

Respondents' improper and prejudicial countenancing of their "judgment" defenses, in direct 

contravention of West Virginia law, was pennitted to trump that evidence. See e.g., Yales, at 497· 

498, 691·692; see also Syl. Pt. 5, Pleasants v. Alliance Corporation, 209 W.Va. 39, 543 S.E.2d 

320 (2000) (overruling Dye v. Corbin, 59 W.Va. 266, 53 S.E. 147 (1906) , and its progeny, insofar 

as those cases approve the giving of a "mistake of judgment" instruction); Mays v. Chang, 213 

W.Va. 220, 579 S.E.2d 561 (2003) (trial court's giving of the mistake of judgment instruction 
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constituted reversible crror and reversal of verdict for doctor that he did not deviate from the 

standard of care); lficks v. Gaphrey, 2 12 W.Va. 327, 571 S.E.2d 317 (2002). The result was a 

defense verdict that was improperly rendered against the clear weight of the evidence - a 

ci rcumstance that requires a new trial. 

CONCLUSION 

The trial court clearly acted under misapprehension of the law and the evidence in handling 

its first civil trial. Puly one of the eITors set forth above would be enough to warrant reversal of the 

verdict. But taken as a whole, the court's giving of the multiple methods instruction in a case that 

involved only the liming, not the manner, of delivery; allowing the Respondents to throw irrelevant 

mud on the Petitioners' family then refusing the eggshell plaintiff instruction where that mud 

plainly triggered it; refusing Dr. Ratcliff and striking Nurse Spier ,thereby depriving the jury of 

highly reJevanllestimony; alJowing Dr. MarU1ing's undisclosed opinions on ACOG standards then 

refusi ng to allow cross·examinat ian of Dr. Clark with her prior disclaimer of those standards; along 

with the court refusing to strike a deeply biased juror, made a Petitioner's verdict all but impossible 

in the face of an admitted liability case on the medical records. This Court has rightfully reversed 

on far less than the circumstances presented here, and fairness requires that the jury be able to 

evaluate all of the relevant evidence untainted by confusing, prejudicial, and immaterial evidence 

and instruction. 

WHEREFORE, for alJ the reasons state herein, the Petitioner respectfuUy requests a 

deci sion [Tom this Honorable Court reversi ng the Circuit Court and remanding for entry of 

judgment in favor of the Petitioner, or alternatively. vacating the judgment and remanding fo r a 

new trial with directions consistent with the reversal of the errors set forth above. 
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BY: 

Respectfully submined, 

ROBERT SM ITII, as Administrator and 
Personal Representative of the Estate Aspen 
Smith, deceased, Petitioner, 

1358 National Road 
Wheeling, WV 26003 
(304) 242-8401 
As Counsel fiJI' Petitioner 

39 



CERTIFICATE OF SERVICE 

Service of the foregoi ng Petitioner's Brie/was had upon the defendants herein by mai li ng 

a true and correct copy thereof, via hand-delivery, thi s 19th day of March 20 18 to the following: 

D.C. OITutt, Jr., Esq. 
Ryan Q. Ashworth, Esq. 
OITun Nord Burchett, PLLC 
949 Third Avenue, Sui te 300 
P.O. Box 2868 
Huntington, WV 25728 
Counsel/or Respondent Carolyn Clark, M.D. 

Thomas L. Craig, Esq. 
Rebecca C. Brown. Esq. 
Bailes, Craig & Yon, PLLC 
1'.0. Box 1926 
Hun tington, WV 25720 
Counsel/or Respondent, Cabell Hun/ing ton Hospital, Inc. 

By: 
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