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IN THE CmCUlT COURT OF CABELL COUNTY, WEST VIRGINIA 

ROBERT SMITH, as Administrator : 
and personal representative of the 
Estate of ASPEN SMITH, deceased, : 

Plaintiff, 

v. 

CAROLYN CLARK, M.D., 
CABELL HUNTINGTON 
HOSPITAL, INC., a West Virginia 
Corporation, 

Civil Action No. 15-C-312 
Judge Gregory Howard 
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ORDER DENYING PLAINTIFF'S MOTION FOR NEW TRIAL AND 

RENEWED MOTION FOR JUDGMENT NO'IWITHSTANDING 
THE VERDICT 

This matter came before the Court on September 18,2017 and a hearing was 

held on Plaintiffs Motion for New Trial and Renewed Motion for Judgment 

Notwithstanding the Verdict. Plaintiff, Robert Smith, ("Plaintiff) was represented 

at the hearing by Chris Regan, Esq. Defendant, Dr. Carolyn Clark, ("Dr. Clark"), 

opposed the Plaintiffs motion and was represented at the hearing by D.C. Offutt, 

Esq., and Ryan Ashworth, Esq. Cabell Huntington Hospital ("ORR") also opposed 

the Plaintiffs Motion and was represented at the hearing by Tom Craig, Esq., and 

Rebecca Brown, Esq. 

This medical malpractice case was tried earlier this year before a six member 

jury which returned a defense verdict for both Defendants on May 25, 2017, 

llDanirnously finding that neither Defendant deviated from the applicable standard 
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of care in the medical treatment rendered to Plaintiffs decedent, Aspen Smith. The 

Court entered the Final Judgment Order on June 6, 2017 and Plaintift' timely filed 

his Motion for New Trial and Renewed Motion for Judgment Notwithstan.ding the 

Verdict on June 16, 2017. Defendants responded in opposition and a hearing was 

held on September 18, 2017. The issues have been fully briefed. the parties have 

been presented with the opportunity to be heard and these issues are now ripe for 

decision. For the reasons set forth below, the Court HEREBY DENIES Plaintiffs 

Motion lor New Trial aMi Renewed Motion. lor Judgment Notwithstanding the 

Verdict. 

The Plaintifi's Motion sought a reversal of the jury's verdict and a new trial 

based upon Eight (8) grounds. As the first ground for this motion, the Plaintiff 

asserted that the Court erred by giving the "multiple methods instruction." 

Plaintiff argues that "the question actually before the jury... was the 

reasonableness of continuing to attempt vaginal delivery under the unfavorable 

conditions of an undilated cervix and the repeated failed attempts to do so[.]" In 

support, Plaintiff cited to Yates v. University of West Virginia Board 0/ Trustees, 209 

W. Va. 487, 549 S.E.2d 681 (2001) for the proposition that Defendants failed to 

submit extrinsic evidence supportive of a multiple method instruction. 

Defendants oppose this motion and first emphasize that ample evidence was 

submitted at trial to support the conclusion that Mrs. Smith cervix was completely 

dilated when Dr. Clark attempted vaginal delivery. Defendants submitted the 

following evidence at trial: (1) the process of dilatation is progressive and 
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expediential; (2) placental abruptions, such as present in this case, cause faster 

dilation; (3) Dr. Clark knew the position of the fetus' head at the time of delivery 

which Plaintift's expert admitted would be difficult through an undilated cervix; (4) 

Dr. Clark placed forceps through the cervix which would be difficult if Mrs. Smith 

was not completely dilated and a cervical lip remained, as evidenced by Plaintiff's 

demonstrative trial exhibit; and (5) Dr. Clark, a board-certified obstetrician and 

gynecologist with 40 years of practice. testified that Mrs. Smith was completely 

dilated at the time she attempted vaginal delivery. Therefore, the Court finds that 

sufficient evidence was presented to support a finding that Mrs. Smith was 

completely dilated at the time Dr. Clark attempted vaginal delivery. 

Therefore, the evidence submitted at trial also warranted the "multiple 

method instruction." The evidence submitted by Plaintiff and Defendants 

confirmed that two methods of childbirth enjoy substantial support within the 

medical community. those being vaginal delivery or caesarean delivery. Plaintiffs 

operative Complaint states that immediate delivery was required in this case "by 

either operative vaginal delivery or caesarean section." Plaintiff's obstetrical expert 

confirmed this at trial: 

Now, it doesn't say whether you do a vaginal delivery or 
whether you do a C-section. But, obviously. it depends 
upon where you are in your labor. If someone is 
completely dilated and the head is low down and right 
there, it's sometimes faster to do a vaginal delivery than a 
C·section. 
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He also admitted that vaginal delivery may be appropriate in this case if factual 

disputes regarding the progress of Ms. Smith's dilatation were resolved by the jury 

in favor of Dr. Clark: 

Q; Now t if Dr. Clark were to tell you, "Or. Roberts, I thought 
I could get the forceps on. She was completely dilated. I 
thought I could get this baby out," would you think that 
was fine? 

A: It - first of all, again, that's not what's in the medical 
records. That is not even what she dictates happens. 
Okay. That is only in her deposition testimony. 

But, again, if you are expecting me to assume that she's 
complete, you're also saying if it's going to be quickly, 
you're assuming that it's well down, which means it's 
already rotated, otherwise it wouldn't be well down, and if 
all of those happen in that situation, and I check her and, 
you know, she's 314 - plus 3/4, no. I would have no 
problem with that. But that I don't think is what 
happened. It's going to be left to them [referring to the 
jury]. 

For these reasons, the Plaintiff's first assignment of error is not well· taken. 

Plaintiff's Complaint and expert witness confirmed that two methods of childbirth 

enjoy substantial support within the medical community and the multiple methods 

instruction was appropriately given under the rationale of Yates v. University of 

West Virginia Board of Trustees, 209 W. Va. 487, 549 S.E.2d 681 (2001). Moreover, 

the Court finds that the jury instructions as a whole were "accurate and fair to both 

parties." Syl. Pt. It Gillingham, 209 W. Va. 741 (2001), citing Tennant v. Marion 

Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995). 

Plaintiff next asserts error for "failing to exclude the testimony of Defendants' 

expert placental pathologist." Defendants called board-certified and fellowship-
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trained placental pathologist, Dr. Carolyn Salafia, to testify at trial regarding 

placental abruptions, generally, as well as her examination of the pathology 

specimens in this case. Plaintiff argues that Dr. Salafia's testimony was irrelevant 

and overly prejudicial because "she offere~ no causal nexus between her 

interpretation of the placental pathology findings and the timing of Aspen Smith's 

delivery." 1 

For the reasons stated in Defendants> response in opposition to Plaintiff's 

motion, the Court finds that Dr. Salafia's testimony was highly relevant, was not 

unduly prejudicial and was properly admitted at trial. If "scientific. technical, or 

other specialized knowledge will assist the trier of fact to understand the evidence 

or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education may testify thereto in the form of an opinion or 

otherwise." W. Va. R. Evid. 702 (2014). Dr. Salafia's testimony was necessary to 

explain the evidence in this case, including the cause of Mrs. Smith's placental 

abruption and the laboratory findings of an anemic hematocrit and an elevated red 

blood cell count. The Court permitted Plaintiff to call a rebuttal placental 

pathologist at trial. 

I The Court notes that Plaintiffs Motion for New Trial an.d Renewed Motion. for Judgment 
Notw~ the Verdict argues, in part, that Dr. Salafia's opinions were not reliable. Plaintiff 
did not preserve a reliability or DaubeTt objection to Dr. Salafia's testimony at any time prior to post
trial motions. A "proper objection to the competency of a witness must be made and the point saved 
when the witness or his testimony is offered at trial." Yales, infra, dtin.g Sy1. Pt. 3, in part. First Nat. 
Bank of Ronceverte u. BeU, 158 W. Va. 827 215 S.E.2d 642 (1975). Once "an expert witness is 
permitted to testify, it is within the province of the jury to evaluate his or her teatimony. credentials. 
background and qualifications. Wilkinson u. Bowswer, 199 W. Va. 92, 96 n. 5, 483 S.E.2d 92. 96 n. 5 
(2000). 
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The Court also notes that the jury never reached the element of causation in 

this case because a defense verdict was returned on the first element of 'standard of 

care.' A "judgment will not be reversed because of the admission of improper or 

irrelevant evidence, when it is clear that the verdict of the jury could not have been 

affected." Syl Pt. 3, Graham v. Wallace, 214 W. Va. 178, 588 S.E.2d 167, citing SyL 

Pt. 7, Starcher v. South Penn Oil Co., 81 W. Va. 587, 95 S.E. 28 (1918). In addition 

to the Cowt's determination that Dr. Salafia's testimony was relevant and 

admissible the Court further finds no reason to overturn the jury's verdict because 

the element of causation was never decided. The Court finds the case of Graham v. 

Wallace, 214 W. Va. 178, 588 S.E.2d 167 (2003) ("Graham II") to be inapplicable 

herein for the reasons outlined in Defendants' response. For these reasons~ the 

Plaintiff's second assignment of error is not well·taken. 

Plaintiff next asserts error because the Court excluded Plaintiffs nursing 

expert, Patricia Spier. RN ("Nurse Spier"). Per the prior rulings of this Court, each 

nartv Wii nirmittarl tn rall nni itinrhmi nf raN iTTlirt flt triil Plaintiff thiTifnTft 
Huntington Hospital and one obstetrical standard of care expert against Dr. Clark. 

Nurse Spier was the witness designated as Plaintiffs expert on the nursing 

standard of care. Despite the Court's prior rulings on this issue, Dr. Roberts, the 

Plaintiff's obstetrical expert whose testimony came first in time, rendered an 

opinion and announced to the jury that the level of care by the Cabell Huntington 

Hospital nurses was substandard. 
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Upon objection and motion by counsel for Cabell Huntington Hospital. Nurse 

Spier was stricken and excluded as cumulative and unfairly prejudicial as 

previously ordered by this Court. Dr. Roberts was then permitted to expound upon 

his criticisms of the nursing staff during his trial testimony and Plaintiff was 

permitted to place his criticisms of the nursing staff into evidence through Dr. 

Roberts. Furthermore, the Court believes that Dr. Roberts was well-qualified and 

that his criticisms of the nursing care were well-presented, and Plaintiff was not 

unfairly prejudiced by the exclusion of Nurse Spier. The Court further holds that a 

limiting instruction would not have remedied the cumulative and unfairly 

prejudicial testimony of Dr. Roberts. Therefore for the reasons stated herein as well 

as the reasons set forth in Defendant, Cabell Huntington Hospital's response to 

Plaintiff's motion. Plaintiffs third assignment of error is not well-taken. 

The Plaintiff next asserts error because the following proposed instruction 

was not submitted to the jury: 

If you find that Aspen Smith was more susceptible to 
injury than a normal person, you may still award 
daInages to Robert Smith for the injuries caused by the 
Defendants even if a normal healthy person would not 
have suffered similar injury. 

Plaintiff argues that this instruction is the "Eggshell Plaintiff Instruction" and was 

warranted under the evidence of this case. 

The Court finds that the instruction at issue is only part of a larger 

instruction contained in W. Va. P.J.r. § 800 Personal Injury, Wrongful Death and 
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Property Damage, at § 802. Plaintiffs Prior Condition.. The entire pattern 

instruction states: 

(a) Aggravation of Preexisting Injury 

If [7k'¥m~ (}f pw;'/"t~flJ hi1J a vLyl:tice:J. u.[" t:wutiuwU condiLiun 
that was aggravated or made worse by [name of 
defendant]'s wrongful conduct, you may award damages 
that will reasonably and fairly compensate [him/her] for 
the aggravation or worsening of the preexisting condition. 

(b) Plaintiff was susceptible to injury. 

If you find [name of plaintiffJ was more susceptible to 
injury than a normal person, you may still award 
damages to [name of plaintiffj for the injuries caused by 
[name of defendant] even if a normal healthy person 
would not have suffered similar injury. 

See W. Va. P.J.I. § 802. Plaintiffs Prior Condition. 

The instruction arises from a case involving automobile negligence entitled 

Kingdon v. Stanley, 158 W. Va. 835, 215 S.E.2d 462 (1975). In Kingdcn, the 

plaintiff was injured a rearwend collision. Medical experts testified that plaintiff 

suffered from a prior degenerative condition which was aggravated by the 

automobile accident. Id. at 837. This degenerative condition not only preceded the 

allegations of negligence but was found to be symptomatic prior to the automobile 

accident. Id. Therefore, the entire Prior Condition instruction was appropriately 

given in that case. For the reasons stated in Defendants' response in opposition to 

Plaintiffs motion. the Court holds that Kingdon has DO application to the case at 

bar. 
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The most comparable instruction from the Medical Negligence portion of the 

P.J.I. deals with "Loss of a Chance." This cause of action is defined by statute and 

states: 

If the plaintiff proceeds on the "loss of chance" theory, i.e., 
that the health care provider's failure to follow the 
accepted standard of care deprived the patient of a chance 
of recovery or increased the risk of harm to the patient 
which was a substantial factor in bringing about the 
ultimate injury to the patient, the plaintiff must also 
prove, to a reasonable degree of medical probability, that 
following the accepted standard of care would have 
resulted. in a greater than twenty-five percent chance that 
the patient would have had an improved recovery or 
would have survived. 

See W. Va. Code 55-7B-3(b) (2003) (emphasis added). Loss of Chance requires a 

plaintiff to plead the same and prove the elements through expert testimony. ld. 

The evidence submitted at trial does not support a Loss of Chance instruction and 

Plaintift's pled no such cause of action. 

The Court further finds that the proposed instruction is not the "eggshell 

plainti.fl" instruction. The eggshell plaintiff instruction at issue in Howe v. 

Thompson, 186 W. Va. 214, 412 S.E.2d 212 (1991) and Shia v. Chvasta, 180 W. Va. 

510, 377 S.E.2d 644 (1988) states that a "defendant takes the plaintiff as he finds 

the plaintiff." See Howe, at 219, 217; Shia, at 511, n. 1, 645, n.l. The Court finds 

that no proper comparison can be drawn between Plaintiff's submitted instruction 

and the instructions at issue in Howe and Shia. 

The instructions given as a whole were accurate and fair to both parties. Syl. 

Pt. 1, Gillingham, 209 W. Va. 741 (2001). citing Tennant v. Marion Health Care 
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Founciation.. Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995). The jury was fully 

instructed on all principles that applied to the case and the refusal of this 

instruction did not impede Plaintiffs closing argument or foreclose the jury's 

passing on the Plaintiffs basic theory of the case as developed through the evidence. 

Syl. Pt. 2, Shia v. Chvasta, 180 W. Va. 510, 377 S.E.2d 644 (1988). Again, the jury 

in this case never reached a determination as to causation as this was a defense 

verdict on standard of care. A "judgment will not be reversed because of the 

admission of improper or irrelevant evidence, when it is clear that the verdict of the 

jury could not have been affected." Syl Pt. 3, Graham v. Wallace, 214 W. Va. 178, 

588 S.E.2d 167, citing Syl. Pt. 7, Starcher v. South Penn. Oil Co., 81 W. Va. 587,95 

S.E. 28 (1918). Therefore, Plaintifi's fourth assignment of error is not well-taken. 

Plaintiff next asserts error because he was not permitted to cross-examine 

Dr. Clark with testimony from a prior lawsuit. This prior testimony related to the 

application of a different ACOG bulletin which addressed breech births, an issue 

not before the jury in this case. The Court finds this testimony irrelevant and 

unduly prejudicial. 

By way of background, Defendants timely moved, in limine and pursuant ,to 

W. Va. R. Evid. 401, 402, 403 and 404. to exclude any "evidence. testimony or 

reference at trial to any prior lawsuits involving Dr. Clark." Plaintiff both opposed 

this motion as well as filed a Notice of Intent to Use 404(b) Evidence. Therein, 

Plaintiff noticed his intent to use evidence from Terri Lea and Bryson Sheppard v. 

Carolyn E. Clark. M.D., and Cabell Huntington. Hospital, Inc., Civil Action No. 09· 
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C-0533. The testimony at Issue herein anses from depositions taken in the 

Sheppard case. 

These issues were fully briefed, the parties were presented with the 

opportunity to be beard. and the Court held the neressary 404(b) in-camera hearing. 

Based upon the evidence presented and the arguments of counsel, the Court 

granted Section I of Dr. Clark's Omnibus Motion in Limine. In so doing, the Court 

concluded "that Plaintiff has failed to adequately establish the relevance of this 

evidence in this particular case and how the probative value of the evidence would 

outweigh its prejudicial effect." 

At trial, Dr. Clark took the stand to defend against Plaintiffs allegations but 

never testified about ACOG during her direct examination. Plaintiff then engaged 

Dr. Clark in a generalized line of questioning regarding breech births, an issue not 

before the Court in this case. At this point in the proceeding, Plaintiff had already 

submitted evidence through his own expert that "the 30-minute [ACOG] rule 

doesn't apply here." Plaintiff had also established through the cross-examination of 

Dr. Manning that the 30-minute ACOG rule would not permit an obstetrician to 

needlessly delay a delivery. There was no evidence in this case that Dr. Clark 

disregarded a relevant ACOG rule. There were no issues dealing with breech births 

or the application of ACOG bulletins specific to breech births at issue in this case. 

Plaintiff then attempted to interject irrelevant evidence into trial that had 

previously been held irrelevant and inadmissible at the pretrial and at the 404(b) in 

camera hearing. Therefore, for the reasons stated herein and in Defendants' 
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response to Plaintiff's motion, the Plaintiffs Mil assignment of error is not well

taken. 

Plaintiff next asserts error for the Court's decision to prohibit Plaintiff from 

offering Dr. Bruce Ratcliff as a second obstetrical and nursing standard of care 

witness at trial. The Court notes that the initial scheduling order was entered on 

July 16, 2015. Therein, Plaintiffs expert disclosure deadline was set for October 30, 

2015. On October 29, 2015, Plaintiff timely disclosed a Maternal Fetal Medicine 

expert, Dr. Roberts, as both a standard of care and causation expert and later 

disclosed a nursing standard of care expert, Nurse Spier. Fourteen months after 

the Plaintiffs expert disclosure deadline had passed, Plaintiff disclosed Dr. Bruce 

I n 

Defendants moved to strike and exclude Dr. Ratcliff as untimely, cumulative 

and unfairly prejudicial pursuant to State ex. rel. Weirton Med. Ctr. u. Mazzone, 214 

W. Va. 146, 151, 587 S.E.2d 122, 127 (2002) and W. Va. R. Evid. 403. By agreed 

Order dated January 4, 2017. the "Plaintiff will choose one expert on the standard 

of care for each Defendant." Therefore, Plaintiff was permitted to call Dr. Ratcliff as 

experts instead of Dr. Ratcliff. The Court did not strike Dr. Ratcli1I as an expert. 

Instead, the Court excluded duplicative and cumulative expert testimony. 

Otherwise, this case would have centered upon the quantity, and not the quality, of 

the expert testimony. Therefore, for the reasons stated herein as well as the 
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reasons set forth in Defendants' responses to Plaintiff's motion, the Plaintiff's sixth 

assignment of error is not well-taken. 

Plaintiff' next asserts error because Juror No. 82 was not stricken for cause 

during jury selection. Plaintiff argues that Ms. Smith was inherently bias because: 

(1) Dr. Clark's adult daughter, Katie. previously worked at Ms. Smith's dry cleaning 

business; and (2) Ms. Smith's dry cleaning business has a business relationship 

with Cabell Huntington Hospital's law firm. The Court notes that it allotted an 

entire day to jury selection and evaluated each prospective juror. The Court finds 

that Juror No. 82 made no indication of bias or prejudice. 

Juror No. 82 had never met Dr. Clark and never had an occasion to interact 

personally with Dr. Clark. Plaintiff submitted no evidence that Dr. Clark and her 

daughter possessed an ideal mother-daughter relationship or that her daughter's 

affection for her mother would have influenced her employer to favor Dr. Clark's 

side of the case. Plaintiff did not explore whether Juror No. 82 had a favorable 

impression of Dr. Clark and, if so, why. Therefore, the Court cannot infer bias or 

prejudice on Juror No. 82 based on the fact that she previously employed Dr. 

Clark's adult daughter. The Court further finds no inherent bias or prejudice 

stemming from the fact that Juror No. 82 owned a dry cleaning business that 

performed work for Cabell Huntington Hospital's law firm. In summary, the Court 

finds no natural inference that Juror No. 82 would not act with impartiality or had 

experiences or attitudes that indicated a significant potential for prejudice. 

Therefore, for the reasons stated herein as well as the reasons set forth in 
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Defendants' response to Plaintiffs motion. the Court finds Plaintiff's seventh 

assignment of error not well-taken. 

The Court further finds that the jury's verdict was not against the manifest 

weight of the evidence. Defendants submitted ample evidence in defense of the 

Plaintiffs allegations at trial. While Plaintiffs expert, Dr. Roberts, opined to 

specific deviations from the applicable standard of care on the part of Dr. Clark and 

Cabell Huntington Hospital, Defendants' experts, Dr. Manning and Nurse Chez 

refuted Plaintiffs experts and testified that Defendants met the applicable standard 

of care during their care and treatment of Plaintiff's decedent. 

The jury's verdict for the Defendants in this case is supported by the clear 

weight of the evidence and should not be disturbed by this Court. Testimony was 

presented by multiple witnesses regarding whether the standard of care was 

breached. Some testified that it was; others that it was not. The decision was 

clearly one to be decided by the jury. The jury was presented with all of the 

evidence and had an opportunity to assess each witness's credibility, bias, 

knowledge and qualifications. The jury was in the position to make this 

determination and the Court does not find reason to set aside its verdict. For the 

reasons set forth below, the Court HEREBY DENIES Plaintiffs Motion for New 

Trial and Renewed Motion for Judgment Notwithstanding the Verdict. 

The objections of Plaintiffs counsel are noted. The Clerk is directed a copy of 

this executed Order to all counsel of record. 

IT IS SO ORDERED this the __ day of October, 2017. 
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Submitted per T.C.R. 24.01 by: 




