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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

CHRISTOPHER J., 
Petitioner, 

v. Appeal No. 17-0994 

RALPH TERRY, Acting Warden, 
Mount Olive Correctional Complex, 

Respondent. 

BRIEF OF RESPONDENT 

Respondent Ralph Terry, Acting Warden of the Mount Olive Correctional Complex, by 

counsel, Robert 1. Hogan, Deputy Attorney General, respectfully responds to Petitioner's Brief 

filed in the above-styled appeal. Petitioner has failed to demonstrate his entitlement to habeas 

relief and, therefore, the Circuit Court of Berkeley County' s order denying the petition for writ of 

habeas corpus should be affinned. 

I. RESPONSE TO ASSIGNMENTS OF ERROR 

1. West Virginia Code § 61-11-23(b) Should Not Be Applied Retroactively, Because 
There is No Indication the Legislature Intended Retroactive Application 

2. Petitioner's Claims That His Convictions Were Based on Testimony the 
Prosecution Knew to Be False and That His Sentence is Disproportionate to His 
Crimes Are Waived by His Failure to Raise Them on Direct Appeal. 

3. Petitioner Has Not Demonstrated that J.T. ' s Testimony was False. 

4. Petitioner's Sentence is Unreviewable Because it Is Within Statutory Limits and 
Not Based on Any Impennissible Factors, and Is Not Disproportionate by 
Subjective or Objective Standards. 



II. STATEMENT OF THE CASE 

On the weekend including November 10, 2007, Jayson T.! was away from his home in 

Martinsburg, West Virginia, for a weekend, and his wife S.T. needed a babysitter to watch their 

two young boys for the evening of the 10th while she went out to dinner with friends. (App. at 

133-35.) A woman S.T. knew from the church she attended, Sandralee J., had previously 

suggested to S.T. that her sixteen-year-old son Christopher J. (hereinafter, "Petitioner") could 

babysit if needed, so when none of her usual candidates were available, S.T. contacted Petitioner 

and hired him for the evening. (App. at132-35.) S.T. went and picked Petitioner up and left him 

at her house with her two sons W.T. and J.T., who were four and three-years-old at the time, 

respectively. (App. at 130, 135-36.) 

At some point during the evening while Petitioner was babysitting them, W.T. and J.T. 

were watching television, and Petitioner called for them to come to the bathroom. (App. at 157.) 

J.T. went into the bathroom first, and Petitioner closed the door and locked it; when Petitioner 

opened it, W.T. saw that I.T. was sitting on the counter, alongside a bottle of ketchup and mustard. 

(App. at 159-60.) W.T. then went into the bathroom, and Petitioner blindfolded him with a towel. 

Petitioner asked W.T. if he wanted warnes or pancakes, and if he wanted ketchup or mustard. 

(App. at 161.) Petitioner then told W.T. notto bite, and put his ketchup-covered penis into W.T.'s 

mouth for about ten seconds. (App. at 161-62.) When he removed the blindfold from W.T., W.T. 

saw that Petitioner was zipping up his pants. (App. at 163.) When S.T. arrived home that evening, 

she saw that there was an empty ketchup bottle sitting out on the kitchen counter, and decorative 

towels in the bathroom thattypically were not used were covered in ketchup. (App. at 137-39.) 

1 Due to the sensitive nature of the facts involved in this case, the State refers to the minor victims and their 
mother by their initials; the victims' father is referred to by his first name to avoid two persons being 
referred to as "I.T." See State v. Robert Scott R.o Jr. , 233 W.Va. 12, 16,754 S.E.2d 588, 592 n.l (2014). 
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Jayson T. and S.T. did not find out about the incident until many years later. On an evening 

in January 2012, W.T. asked his father Jayson ifhe remembered Petitioner, Jayson confirmed that 

he did, and W.T. expressed that he never wanted Petitioner to babysit again. (App. at 110.) When 

Jayson inquired why, W.T. told him about what Petitioner had done to him while babysitting. 

(App. at 110.) S.T. filed a report with the state police on January 23, 2012, and the state filed a 

juvenile petition against Petitioner in July 2012. (App. at 122-25.) The state then filed a motion 

to transfer Petitioner to adult jurisdiction, which was granted. (App. at 126.) 

On October 18, 2012, a Berkeley County grand jury returned an indictment against 

Petitioner, charging him with two felony counts of sexual assault in the first degree in violation of 

West Virginia Code § 61-8B-3(a)(2) (2006) and two felony counts of sexual abuse by a parent, 

guardian, custodian, or person in a position of trust in violation of West Virginia Code § 61- 8D-

5(a) (2005); for each offense, one count was based on Petitioner's conduct against W.T. and the 

other on his conduct against J.T. (App. at 13-15.) Petitioner's trial commenced on February 5, 

2013. (App. at 26.) 

During Petitioner's trial, the State introduced, inter alia, testimony ofW.T., J.T., and S.T. 

(App. at 130-39, 153-66, 182-89.) W.T. recounted the events of November 10, 2007, including 

Petitioner blindfolding him and forcing him to perform oral sex, with some specificity, while J.T. 

struggled to provide any details other than that Petitioner had blindfolded him and "made us slick 

his weenie." (App. at 158-63, 187.) In his cross examination of J.T., Petitioner's trial counsel was 

able to elicit admissions from J. T. that he did not remember much about the evening in question, 

and that he had admitted in a pretrial interview about the incident that his knowledge was based 

on W.T.'s statements. (App. at 189-91.) On February 6, 2013, at the end of the second day of 

trial, the jury returned a verdict finding Petitioner guilty of both counts of sexual abuse by a parent, 
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guardian, custodian, or person in a position of trust and on one count of sexual assault in the first 

degree on W.T. (App. at 498.) However, the jury acquitted him of the charge of sexual assault in 

the first degree against J.T. (App. at 498.) 

The Court held a sentencing hearing on July 29, 2013, during which it denied Petitioner's 

motion for acquittal and motion for a new triaL (App. at 19.) The Court sentenced Petitioner to 

an indetenninate term of not less than fifteen (15) nor more than thirty-five (35) years in the 

penitentiary for his conviction of sexual assault in the first degree, and an indeterminate term of 

not less than ten (10) nor more than twenty (20) years in the penitentiary for each of his convictions 

of sexual abuse by a custodian. (App. at 20.) The COUlt ordered that aU sentences should be run 

consecutively to one another for a total aggregate sentence of not less than thirty-five (35) years 

nor more than seventy-five (75) years in the penitentiary. (App. at 20.) Petitioner's effective 

sentence date was October 17, 2012. (App. at 22.) 

Petitioner then filed a direct appeal, arguing that there was insufficient evidence to support 

Petitioner's conviction for sexual abuse by a parent, guardian, custodian, or person of J.T. State 

v. J  No. 13-1088,2014 WL 2681229, at *1-2 (W.Va. June 13, 2014)2 Petitioner also raised 

five assignments of error based on the Circuit Court's evidentiary rulings at trial, including three 

arguing that the Court improperly aUowed the State to introduce evidence of prior bad acts under 

Rule 404(b) of the West Virginia Rules of Evidence, one asserting that that the court improperly 

aUowed the State to introduce Petitioner' s prior statements, and another asserting that the court 

committed plain error in aUowing hearsay evidence. See Jensen, No. 13-1088,2014 WL 2681229, 

2 While this decision - this Court's disposition of Petitioner's direct appeal- is not prut of the record, "'a 
court may take judicial notice of its own records concerning the same subject matter and substantially the 
same pruties.'" Evans v. United Bank, inc., 235 W.Va. 619, 624, 775 S.E.2d 500, 505 (2015) (quoting I 
Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 201.03[3][e] (5th ed. 2012)). 
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at *3-7. On June 13, 2014 this Court issued a Memorandum Decision finding each claim to be 

without merit and affirming Petitioner' s convictions. Jd. 

Petitioner filed his Petition for Writ of Habeas Corpus in the Circuit Court of Berkeley 

County with assistance of counsel on October 5, 2016. (App. at 1.) Petitioner raised a claim 

seeking retroactive application of West Virginia Code § 6l-ll-23(b), a statute passed in 2014 

providing for early parole for juvenile offenders convicted as adults, a claim that his sentence was 

so disproportionate to his offenses so as to constitute cruel and unusual punishment, a claim that 

his due process rights were violated because he was convicted on the basis offalse testimony, and 

a claim that the state's prosecution for Petitioner's sexual abuse and sexual assault charges based 

on his actions against J.T. constituted malicious prosecution. (App. at 4-10.) On October 6, 2017, 

the Circuit Court entered its Order Dismissing Petition for Writ of Habeas Corpus, finding that it 

was clear from the record that Petitioner was not entitled to relief, so that no hearing was necessary. 

(App. at 1-12.) It is from that Order that Petitioner now appeals. 

III. SUMMARY OF ARGUMENT 

Petitioner's argument that West Virginia Code § 6l-ll-23(b) should be applied 

retroactively fails because in West Virginia, substantive statutes are presumed to have only 

prospective application unless they are clearly indicated to be retroactive, and there is no indication 

that the Legislature intended this section to be retroactive. Additionally, Plaintiffs reasoning that 

other subsections and recent United States Supreme Court cases imply that § 6l-11-23(b) should 

be read retroactively is misguided, and does not overcome the presumption against retroactivity. 

Petitioner's arguments that he was convicted based on testimony that the prosecution knew 

to be false and that his sentence is disproportionate to his offenses should not be considered, 

because he could have raised them on direct appeal but did not. However, even if the Court 

considers his claim that he was convicted based on false testimony, it fails because he has not 
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demonstrated that the relevant testimony was false. To the extent the Court considers his 

proportionality claim on the merits, it should affirm his sentence because it is within statutory 

limits and not based on an impermissible factor, and because it is not subjectively or objectively 

disproportionate to his offenses. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to West Virginia Revised Rules of Appellate Procedure 18(a)(3) and (4), oral 

argument is unnecessary because the facts and legal arguments are adequately presented in the 

briefs and the record. This case is appropriate for resolution by memorandum decision. 

V. ARGUMENT 

A. Standard of Review. 

In reviewing the denial of a petition for habeas corpus relief, the Court applies a three-

prong standard, reviewing "the final order and the ultimate disposition under an abuse of discretion 

standard; the underlying factual findings nnder a clearly erroneous standard; and questions of law 

are subject to a de novo review." Syl. Pt. I, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 

(2006). 

B. The Circuit Court Properly Determined that West Virginia Code Section 61-11-23(b) 
Should Not be Applied Retroactively. 

Petitioner's First Assigrunent of Error argues that West Virginia Code § 61-11-23 should 

be applied retroactively, which would result in his being eligible for parole twenty-years earlier 

than he would be without application of the statute. Section 61-11-23(b) provides: 

Unless otherwise provided by this code, the provisions of article twelve, chapter 
sixty-two of this code shall govern the eligibility for parole of a person who is 
convicted of an offense and sentenced to confinement if he or she was less than 
eighteen years of age at the time the offense was committed, except that a person 
who is convicted of one or more offenses for which the sentence or any combination 
of sentences imposed is for a period that renders the person ineligible for parole 
until he or she has served more than fifteen years shall be eligible for parole after 

6 



he or she has served fifteen years if the person was less than eighteen years of age 
at the time each offense was committed. 

W.Va. Code § 61-11-23(b) (2014).3 Having an effective sentence date of October 17, 2012, 

Petitioner currently will not be eligible to be considered for Parole until 2047. However, if West 

Virginia Code § 61-11-23(b) were to be applied retroactively, he would be eligible for parole in 

2027. Petitioner did not receive the benefit of § 61-1 1-23, as it was enacted in 2014, becoming 

effective on June 6 of that year, nearly a year after his July 29, 2013 sentencing, and almost seven 

years after he committed the relevant offenses in November 2007.4 Because there is no indication 

in the statute that it should be applied retroactively, the Circuit Court properly declined to find that 

Petitioner should receive its benefits. 

1. Section 61-11-23(b) Must Be Presumed to be Prospective Only Because It Does 
Not Contain Language Mandating Retroactive Application. 

"The presumption is that a statute is intended to operate prospectively, and not 

retrospectively, unless it appears, by clear, strong and imperative words or by necessary 

implication, that the Legislature intended to give the statute retroactive force and effect. ,,5 Syl PI. 

4, Taylor v. State Compo Com'r, 140 W.Va. 572, 572, 86 S.E.2d 114, 115 (1955); see also W.Va. 

Code § 2-2-1O(bb) (J 998) ("A statute is presumed to be prospective in its operation unless 

expressly made retrospective."). 

3 Only the second clause is applicable to Petitioner. 

4 Accordingly, it is unnecessary to consider whether Petitioner would have been entitled to the benefit of 
this subsection had it been enacted between his commission of the offenses and his sentencing. 

, Respondent acknowledges this Court's holding that "[sJtatutory changes that are purely procedural in 
nature will be applied retroactively," Syl. Pt. 1, Joy v. Chessie Employees Fed. Credit Union, 186 W.va. 
118, 411 S.E.2d 261 , 261 (1991), but notes that Petitioner has not argued that this statute is not substantive. 
Given that § 61-11-23(b) defines parole eligibility for a class of offenders, it is substantive. See State V. 

Gill, 187 W.Va. 136, 141 , 416 S.E.2d 253, 258 (1992) (emphasis added) ("[T)he substantive power to 
prescribe crimes and determine punishments is vested with the legislature[.)"); see also State v. Arbaugh, 
215 W.Va. 132, 139, 595 S.E.2d 289, 296 (2004) (recognizing statute defining probation conditions as 
substantive rather than procedural); Woodring V. Whyte, 161 W.Va. 262, 272, 242 S.E.2d 238,244 (1978) 
(recognizing that statute defining good time credit was not procedural). 
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West Virginia Code § 61-11-23(b) is completely devoid of "clear, strong and imperative 

words" which would compel a finding that it is intended to be applied retroactively. The provision 

addresses a person who "is convicted," but is completely silent on past convictions. Nor do any 

of the other subsections of § 61-11-23 address retroactivity. See infi"a Section B.2. Where the 

Legislature intends retroactivity, it is set out clearly. For example, to ensure that a new, beneficial 

good time credit calculation system would apply to existing prisoners as well as newly convicted 

offenders, the Legislature used explicit language addressing retroactivity: 

In order to ensure equitable good time for all inmates now in the custody of the 
commissioner of corrections or hereafter committed to the custody of such 
commissioner, except as to those persons committed pursuant to article 4, chapter 
twenty-five of this code, all good times shall be computed according to this section 
and all previous computations of good time under prior statutes or regulations are 
hereby voided. 

W.Va. Code § 28-5-27(j)(1984); see also Hasan v. Holland, 176 W.Va. 179, 181,342 S.E.2d 144, 

147 (1986) (discussing § 28-5-27G) and noting that "[t]he 1984 statUte expressly extends the more 

beneficial day-for-day computation of law-allowable good time retroactively to all inmates and 

requires recomputation of all discharge dates on that basis"). Without such language, whether 

within subsection (b) or elsewhere in the statute, it must be presumed that the Legislature intended 

to follow the long-standing presumption that statutes shall be prospective-only in application. 

2. The Other Provisions of West Virginia Code Section 61-11-23 Do Not Support 
a Finding that Subsection (b) Is Intended to be Applied Retroactively. 

As noted above, Petitioner does not point to any text in West Virginia Code § 61-11-23(b) 

to overcome the presumption that the provisions of that subsection were intended to operate 

prospectively. Instead, he points to other subsections within the statute to argue that the Court 

should infer an intent that § 61-11-23(b) should be applied retroactively. (Pet'r' s Br. at 9-11.) 

Petitioner first points to § 61-11-23(a), which provides: 
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(a) Notwithstanding any other provision of law to the contrary, a sentence of life 
imprisorunent without the possibility of parole may not be imposed on a person 
who: 

(1) Is convicted of an offense punishable by life imprisorunent; and 

(2) Was less than eighteen years of age at the time the offense was committed. 

W.Va. Code § 61-11-23(a) (2014). Petitioner does not actually point to any text within this 

subsection to show an intent that it should be applied retroactively, but argues instead that the 

Attorney General's Office has advised the parole board to apply it retroactively. Petitioner does 

not cite to any authority for this proposition, instead forwarding it "[ u jpon information and belief." 

(Pet'r's Br. at 9.) 

As an initial matter, such an assertion is insufficient without citation to relevant authority. 

See State v. Adkins, 209 W .Va. 212, 216, 544 S.E.2d 914, 918 n. 5 (2001) . Regardless, 

Respondent's inquiry within the Office of the Attorney General has not uncovered any formal 

guidance which has been provided to the parole board on this issue. 

Additionally, the retroactive application of subsection (a) of West Virginia Code § 61-11-

23 would not necessarily counsel in favor of retroactive application of subsection (b), as the two 

provisions have significantly different effect. While subsection (a) restricts the discretion of a 

court or jury in the application of a life sentence, subsection (b) changes the time at which minors 

convicted as adults can become eligible for parole. Subsection (a) effectively requires all life 

sentences rendered against minors tried as adults to be made with a recommendation of mercy. In 

contrast, subsection (b) has no impact on a court's sentencing discretion. Accordingly, the 

retroactive application of subsection (a), to the extent it is occurring, would not require retroactive 

application of subsection (b) by implication. 

Petitioner also cites to West Virginia Code § 6l-11-23(d), which he argues is explicitly 

prospective. (Pet'r's Br. at 9-10.) He reasons that if the Legislature explicitly barred retroactive 
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application of one subsection of the statute, it must have intended the other subsections -

including subsection (b) - to be retroactive. (Pet'r's Br. at 9-10.) As an initial matter, this 

reasoning improperly flips the presumption of prospectivity set out in Taylor. 

Additionally, West Virginia Code § 61-11-23(d) does not actually contain an express 

prohibition against retroactivity. Section 61-11-23(d)(1) provides that before sentencing a juvenile 

who has been transferred to the court's criminal jurisdiction and convicted, the cOUltmust consider 

the results of any comprehensive mental health evaluation, which must include "A) Family 

interviews; (B) Prenatal histmy; (C) Developmental history; (D) Medical history; (E) History of 

treatment for substance use; (F) Social history; and (G) A psychological evaluation." W.Va. Code 

§ 61-11-23(d)(l). Subsection d(2), which Petitioner interprets as the bar on retroactivity, provides: 

The provisions of this subsection are only applicable to sentencing proceedings for 
convictions rendered after the effective date of this section and shall not constitute 
sufficient grounds for the reconsideration of sentences imposed as the result of 
convictions rendered after the effective date of this section. 

W.va. Code § 61-1l-23(d)(2). Petitioner asserts that this subsection "specifically holds that the 

provision[s] of [subsection (d)(l)] do not apply retroactively." (Pet'r's Br. at 9-10.) 

Contrary to Petitioner's assertions, this subsection does not touch on retroactivity at all. 

Indeed, the provision simply provides that subsection (d) is only applicable to "sentencing 

proceedings for convictions rendered after the effective date of this section" and that does not 

provide "sufficient grounds for the reconsideration of sentences imposed as the result of 

convictions rendered after the effective date ofthis section." (emphasis added.) In distinguishing 

between the two instances, the provision only discusses convictions rendered after the effective 

date of the section; convictions rendered before the effective date of the section are not addressed 

at all. Reading this in light of long-standing presumption that statutes shall be prospective unless 

otherwise provided, by its silence on convictions rendered before the effective date of the section 
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this subsection should be understood to be prospective only, but it is not explicitly prospective as 

Petitioner asserts. Accordingly, the provisions of subsection (d) do not support an interpretation 

that the other provisions of the statute should be interpreted to be retroactive; indeed, by explicitly 

discussing different instances of how the its provisions should apply prospectively while remaining 

silent on retrospective application, subsection (d) counsels a finding that the Legislature followed 

the long-standing rule that retrospectivily need not be addressed to be inapplicable. 

Therefore, the other provisions within West Virginia Code § 61-11-23 do not suggest that 

subsection (b) of that section should be applied retroactively. 

3. The United States Supreme Court's Recent Decisions Barring Mandatory Life 
Without Parole Sentences for Minors Convicted as Adults Do Not Support a 
Finding that Subsection (b) Should be Applied Retroactively. 

Petitioner also argues that several of the United States Supreme Court's ("USSC") recent 

cases suggest that West Virginia Code § 61-11-23(b) should be applied retroactively. In Graham 

v. Florida, the USSC held that the Eighth Amendment of the United States Constitution's bar on 

cruel and unusual punishment "prohibits the imposition of a life without parole sentence on a 

juvenile offender who did not commit homicide." 560 U.S. 48, 82 (2010). In Miller v. Alabama, 

the Court extended the reasoning of this holding, finding that mandatory life imprisonment 

sentences for juveniles violates the Eighth Amendment. 567 U.S. 460, 489 (2012) (emphasis 

added) ("[AJ judge or jury must have the opportunity to consider mitigating circumstances before 

imposing the harshest possible penalty for juveniles.") Finally, in Montgomery v. Louisiana, the 

USSC found that Miller had established a "substantive rule of constitutional law," which, under 

the principles of Teague v. Lane, 489 U.S. 288 (1989), must be given retroactive effect to sentences 

which had become final. Montgomery v. Louisiana, 136 S. Ct. 718, 736, (2016). The USSC noted 

that, as a practical matter, states need not resentence all juvenile offenders who had received 
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mandatory life sentences, but instead could conform to this holding by considering these offenders 

for parole. 136 S. ct. at 736 ("A State may remedy a Miller violation by permitting juvenile 

homicide offenders to be considered for parole, rather than by resentencing them."). 

Petitioner notes that these cases are based on the principle that minors are less culpable 

than adults, and thus deserving of an opportunity to rehabilitate; as the USSC put it in Montgomery, 

"Miller's central intuition [is] that children who connnit even heinous crimes are capable of 

change." 136 S. Ct. at 736. Petitioner notes that West Virginia Code § 61-11-23(a), by entirely 

barring life sentences without parole for juveniles, serves to effectuate the holding of Miller. 6 

(Pet'r's Br. a17-8.) Petitioner argues that, as a palt of the same section as § 61-11-23(a), and given 

that it provides for earlier parole opportunities for juvenile offenders, § 61-11-23(b) is in "the spirit 

of Graham/Miller," which the Circuit Court failed to consider in finding the provision prospective 

only. (Pet'r's Br. at 9.) 

This argument is not compelling. The USSC did not find that Miller must be applied 

retroactively because of a particular spirit or policy, it determined that it must be applied as such 

because it created a new constitutional rUle.? While West Virginia Code § 61-11-23(b) is arguably 

6 Respondent notes that this statute actually goes further than the protections of Miller by baning life 
sentences for juvenile offenders altogether. See State v. Redman, No. 13-0225, 2014 WL 1272553, at '3 
(W.Va. Mar. 28, 2014) ("West Virginia's statutory sentence for first degree murder is distinct from 
Alabama's in that life without parole is not mandatory in this state, but rather is discretionary. Miller does 
not bar a discretionary life sentence without parole for a juvenile but only bars a mandatory life sentence 
without parole."); see also United States v. Jefferson, 816 F.3d 1016, 1019 (8th Cir. 2016), cert. denied, 137 
S. Ct. 2290, 198 L. Ed. 2d 729 (2017) (rejecting the application of Miller to a 600-month "de facto life 
sentence" and noting that "[olur sister circuits have uniformly declined to apply Miller's categorical ban 
to discretionary life sentences"). 

1 Petitioner has not argued that Miller should be extended to apply to aggregate sentences. But cf Lucero 
v. Colorado, 394 P.3d 1128, 1133, cert. denied sub nom. Lucero v. Colorado, 138 S. Ct. 641, 199 L. Ed. 
2d 544 (2018) (noting that "multiple sentences imposed for mUltiple offenses do not become a sentence·of 
life without parole, even though they may result in a lengthy term of incarceration" and finding Graham 
and Miller did not apply to eighty-four year aggregate term based on four consecutive sentences); Ira v. 
Janecka, No. S-I-SC-35657, 2018 WL 1247219, at *6 (N.M. Mar. 9,2018) (determining Graham and 
Miller "should be applied to a multiple term-of-years sentence"); Vasquez v. Virginia, 781 S.E.2d 920,925 
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based on the same principles of giving juvenile offenders earlier opportunities for rehabilitation, it 

does not represent a new constitntional rule; accordingly, the USSC's decisions in Miller and 

Montgomery do not require § 61-11-23(b) to be applied retroactively. 

4. West Virginia Code Section 62-12-13b(a) Does Not Snpport a Finding That 
Section 61-11-23(b) Must Be Applied Retroactively. 

Petitioner also cites to another statnte enacted in 2014 addressing parole for juvenile 

offenders convicted as adults, and argues that if considered jointly with West Virginia Code § 61-

11-23(b), "it is undeniable that the Legislatnre intended for the retroactivity of special parole 

considerations for persons serving long prison sentences as a result of offenses committed prior to 

reaching the age of eighteen (18)." (Pet'r's Br. 10.) This provision provides: 

When a person who is serving a sentence imposed as the result of an offense 
or offenses committed when he or she was less than eighteen years of age 
becomes eligible for parole pursuant to applicable provi sions of this code, 
including, but not limited to, section twenty-three, article eleven, chapter 
sixty-one thereof, the parole board shan ensure that the procedures 
governing its consideration of the person's application for parole ensure 
that he or she is provided a meaningful opportunity to obtain release and 
shall adopt rules and guidelines to do so that are consistent with existing 
case law. 

W.Va. Code § 62-12-13b(a) (2014). 

This provision in no way compels an understanding that West Virginia Code § 61-11-23(b) 

should be applied retroactively. While this provision mentions § 61-11-23, this provision itself 

does not address retroactivity, and Petitioner fails to explain why it would otherwise compel 

retroactive application of § 61-11-23(b), except to conclude that it does. (Pet'r's Br. at 10.) With 

the language providing that an offender who is incarcerated for offenses committed while a minor 

"becomes eligible for parole pursuant to applicable provisions of this code, including, but not 

(2016) (holding that Graham is not implicated for "multiple term-of-years sentences imposed on mUltiple 
crimes that, by virtue of the accumulation, exceed[ 1 the criminal defendant's life expectancy"). 
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limited to, section twenty-three, article eleven, chapter sixty-one thereof," this provision by its 

tenns does not suggest that § 61-11-23(b) must apply retroactively. Petitioner, when he becomes 

eligible for parole, will still be covered by § 62-12-13b(a)'s requirement that he is "provided a 

meaningful opportunity to obtain release"; however, Petitioner is not going to become eligible for 

parole under § 61-1 1-23 (b), because it does not apply to him. 

Accordingly, because West Virginia Code § 61-11-23 does not contain any language to 

indicate that its provisions - including subsection (b) - should be applied retroactively, and 

because Petitioner's reasons that it should be interpreted to be retroactive by implication are 

without merit, this Court should affinn the Circuit Court's detennination that the provision should 

not be applied retroactively. 

C. Petitioner's Due Process and Proportionality Claims Were Waived By His Failure to 
Raise Them on Direct Appeal. 

West Virginia's Habeas Corpus Statute, § 53-4A-I, provides that: 

a contention or contentions and the grounds in fact or law relied upon in support 
thereof shall be deemed to have been waived when the petitioner could have 
advanced, but intelligently and knowingly failed to advance, such contention or 
contentions and grounds before trial, at trial, or on direct appeal (whether or not 
said petitioner actually took an appeal). 

W.Va. Code § 53-4A-I(c). Relying on this section, this Court has held that "the burden of proof 

rests on petitioner to rebut the presumption that he intelligently and knowingly waived any 

contention or ground for relief which theretofore he could have advanced on direct appeal. Syl. 

Pt. 2, Ford v. COiner, 156 W.Va. 362, 196 S.E.2d 91, 92 (1972); e.g., State ex reI. Tucker v. 

McBride, No. 11-0593,2012 WL 3194048, at *7 (W.Va. Mar. 9,2012) ("The Petitioner, however, 

did not raise this contention on direct appeal, and makes no showing sufficient to rebut the 

presumption that he thereby knowingly and intelligently waived this assignment of error. 

Therefore, the Court finds that said ground has been waived."). 
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As discussed above, Petitioner filed a direct appeal, which the SCA WV denied in a 

Memorandum Decision. However, in that appeal, Petitioner did not raise the claim that his due 

process rights had been violated because his conviction relied on false testimony or the claim that 

his sentence was disproportionate. However, these claims could have been addressed on direct 

appeal. See, e.g. State v. Prophet, 234 W.Va. 33, 45-46 762 S.E.2d 602, 614-15 (2014) 

(adjudicating a false testimony-based due process claim on direct appeal); State v. Booth, 224 

W.Va. 307,313-16,685 S.E.2d 701, 707-10 (2009) (adjudicating a propOltionality chalIenge on 

direct appeal). Accordingly, upon filing his petition, Petitioner faced rebuttable presumption that 

he had waived these claims by not raising them on direct appeal. Because Petitioner did not 

attempt to rebut this presumption, as he is required to do under Ford, these claims were waived. 

Respondent recognizes that the Circuit Court reached these issues on their merits. (App. 

at 4-12.) However "[t]his Court may, on appeal, affirm the jUdgment of the lower court when it 

appears that such judgment is correct on any legal ground disclosed by the record, regardless of 

the ground, reason or theory assigned by the lower court as the basis for its judgment." Syl. PI. 3, 

Barnett v. Wolfolk, 149 W.Va. 246, 140 S.E.2d 466, 467 (1965). As the Circuit Court could have 

properly determined that these two claims were waived, this Court can properly affirm on that 

basis. 

D. Petitioner's Due Process Rights Were Not Violated by the Testimony of J.T. 

Defendant's second assignment of error raises the claim that his due process rights were 

violated by the State's irttroduction of J.T. 's testimony, which it knew or should have known to be 

false. (Pet'r's Br. at II.) This Court announced in the test for this claim in State ex reI. Franklin 

v. McBride: 

In order to obtain a new trial on a claim that the prosecutor presented false 
testimony at trial, a defendant must demonstrate that (I) the prosecutor presented 
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false testimony, (2) the prosecutor knew or should have known the testimony was 
false, and (3) the false testimony had a material effect on the jury verdict. 

Syl. Pt. 2, 226 W.Va. 375, 701 S.E.2d 97, 98 (2009). In interpreting challenges under this test, 

this Court has made clear that attacks on the credibility of a witness are legally insufficient to 

establish that the witness's testimony was false. In State v. Brown, this court found that the 

petitioner failed to demonstrate that the prosecution had presented false testimony merely by 

demonstrating that the relevant witnesses "were disreputable persons who had reasons to lie." 210 

W.Va. 14,27,552 S.E.2d 390, 403 (2001). This Court reached a similar conclusion in Franklin, 

noting that a demonstration that there was reason to doubt the credibility of the prosecution's 

witnesses was insufficient to show that their testimony was false. 226 W.va. at 381, 701 S.E.2d 

at 103 ("Mr. Franklin has done no more than argue, like the defendant in Brown, that the State's 

witnesses had motives to lie. Such an assertion is legally insufficient to sustain a claim that the 

State presented false testimony."); see also Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657,461 S.E.2d 

163, 169 (1995) ("Credibility determinations are for a jury and not an appellate court."). 

Petitioner's claim fails because he has not demonstrated that J.T's testimony was false. 

Petitioner claims that J.T's testimony was "fabricated and/or coerced due to lack of personal 

knowledge of the witness." (Pet'r's Br. at II.) However, Petitioner provides no evidence tbat 

ITo's testimony was actually false; instead, he relies on attacks on J.To's credibility. Petitioner 

points out that, during J.To's testimony, he struggled to provide details and answer questions about 

what Petitioner had done to him. (Pet'r's Br. at 12-13.) Petitioner also notes that, according to 

his Mother S.To's testimony, when J.T. told her about what Petitioner had done to him, he said 

"[Petitioner] made us suck his weenie"; Petitioner makes much of the fact that J.T. used the 

pronoun "us" rather than "me," when describing the incident, and asserts that this demonstrates he 

was simply repeating a version of events related by W.T. or his parents. (Pet'r's Br. at 12.) He 
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also notes that during cross-examination, J.T. admitted that in a pretrial interview he had stated 

that he knew what Petitioner had done to them because his hrother W.T. told him. (pet'r's Br. at 

191.) 

Petitioner's arguments fail to demonstrate that J. T.'s testimony was false. All Petitioner' s 

arguments do is call into question J.T.'s credibility as a witness, which this Court has determined 

to be within the realm of the jury. See State v. Prophet, 234 W.Va. 33, 45, 762 S.E.2d 602, 614 

(2014) (finding no conclusive evidence that witness's testimony was false where witness "testified 

to things on direct examination that were inconsistent with or omitted from statements he 

previously made to police officers," "had a motive to lie and a checkered past," and that his 

"testimony contradicted other evidence at trial"). As Petitioner notes, his counsel successfully 

cross-examined J.T. at trial, which is the appropriate protection against potentially incredible 

witness. See Kitchen v. Ballard, No. 15-0463,2016 WL 2970055, at *5 (W.Va. May 20,2016) 

("Inconsistency in Mr. Boyce's testimony does not render his testimony false; rather, it provided 

fodder for the defense to argue at trial that he was not credible."). Accordingly, Petitioner has not 

demonstrated that J.T. rendered false testimony, and so his claim that his due process rights were 

violated must fail. 

Given that Petitioner has failed to showtbat IT. ' s testimony was false, it is unnecessary to 

consider his argument that the prosecution knew the testimony to be false; however, if the Court 

were to consider it, Petitioner has not even argued the point, except to conclude that "the State 

knew or should have known that J.T. had no independent recollection of the alleged events." 

(pet'r's Br. at 12-13.) Though it is also unnecessary to consider whether his testimony had a 

material effect on the jury verdict, Respondent feels compelled to note that Petitioner's argument 

on this point decidedly misrepresents the evidence on this issue. Petitioner claims that J.T.'s 
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testimony was "the sole evidence presented by the State" related to the sexual assault and sexual 

abuse charges related to J.T. CPet'r's Br. at 12.) In fact, the State introduced testimony from W.T. 

that while he was babysitting them, Petitioner took J.T. into the bathroom and locked W.T. out. 

CAppo at 168-70.) W.T. also testified that when Petitioner opened the door, J.T. was sitting on the 

bathroom counter along with a bottle of ketchup. (App. at 170.) Additionally, the boys' mother 

S.T. testified that the decorative towels in the bathroom were covered in ketchup when she arrived 

home. CAppo at 138-39.) Indeed, this Court recognized on direct appeal that there was sufficient 

evidence to support Petitioner's conviction for sexual abuse of J.T., recognizing much of this 

evidence other than l.T.'s testimony. See J  No. 13-1088,2014 WL 2681229, at *2-3. 

Accordingly, Petitioner's due process rights were not violated by the State's introduction 

of l.T. 's testimony, so the Court should affirm the Circuit Court's order. 

E. Petitioner's Sentences Are Not Constitutionally Disproportionate to His Crimes. 

Petitioner's third assignment of error argues that his sentence is disproportionate to his 

crimes, in violation of the West Virginia Constitution. As discussed above, Petitioner was given 

three different indeterminate sentences: two sentences of ten to twenty years imprisonment for his 

two convictions of sexual abuse by a custodian, and one sentence of fifteen to thirty-five years 

imprisonment for his sexual assault in the first degree conviction. The Circuit Court ordered that 

these sentences run consecutively, resulting in an aggregate term of thirty-five to seventy-five 

years imprisonment. Petitioner concedes that his sentences were within statutory limits and not 

based on an impermissible factor, but maintains that his aggregate sentence violates the Attide III, 

Section 5 of the West Virginia Constitution because it is disproportionate to the offenses. (Pet'r's 

Br. at 14.) For the following reasons, the Court should find that Petitioner's sentence was not 

disproportionate (0 his crimes. 
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1. Petitioner's Sentence is Not Subject to Appellate Review. 

Article III, Section 5 provides, in relevant part, that "penalties shall be proportioned to the 

character and degree of the offence." W. Va. Const. art. IJI, § 5. However, this Court has 

recognized that "[w]hile our constitutional proportionality standards theoretically can apply to any 

criminal sentence, they are basically applicable to those sentences where there is either no fixed 

maximum set by statute or where there is a life recidivist sentence." SyJ. Pt. 4, Wanstreet v. 

Bordenkircher, 166 W.Va. 523, 523,276 S.E.2d 205, 207 (1981). Additionally, "[s]entences 

imposed by the trial court, if within statutory limits and if not based on some [im]permissible 

factor, are not subject to appellate review." Syl. Pt. 4, State v. Goodnight, 169 W.Va. 366, 287 

S.E.2d 504, 505 (1982). 

Relying on these principles, this Court has declined to review proportionality challenges to 

sentences rendered under statutes providing maximum penalties. See, e.g., Robert J. M v. Ballard, 

No. 14-1315,2016 WL 3369556, at *12 (W.Va. June 17,2016) ("Here, petitioner's potential 

sentence had a fixed maximum and petitioner did not receive a life recidivist sentence; accordingly, 

we decline to apply our proportionality standards in this case."); Carl T. v. Ballard, No. 15-0649, 

2016 WL 3193467, at *2 (W.Va. June 3, 2016) ("Therefore, as petitioner's case involves neither a 

life recidivist sentence nor a statute with no fixed maximum sentence, we conclude that the circuit 

court did not err in refusing to consider his disproportionality argument."); State v. Slater, 222 

W. Va. 499, 508, 665 S.E.2d 674, 683 (2008) (concluding in response to a proportionality challenge 

that "[w]e deem it generally to be the better practice to decline to review sentences that are within 

statutory limits and where no impermissible sentence factor is indicated"); State v. Manley, 212 

W.Va. 509, 513, 575 S.E.2d 119, 123 (2002) (where "[a]l! of these statutes contain fixed maximum 

periods of incarceration and the sentences imposed by the circuit court were within those 

parameters" finding "that the sentence imposed upon the appellant does not warrant application of 
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constitutional proportionality standards"). Because Petitioner was sentenced under statutes 

providing maximum penalties and he has not been sentenced as a recidivist, and because he was 

sentenced within statutory principles and the Circuit Court did not rely on any impermissible 

factors, this Court should decline to review his proportionality challenge. 

2. Considered In Light of Either Test This Court Has Established, Petitioner's 
Sentence is Not Disproportionate to His Crimes. 

However, to the extent this Court decides to address Petitioner' s proportionality challenge, 

it is without merit. This Court has recognized two tests to detemline if a sentence is so 

disproportionate to a crime that it violates the state constitution. The first test is subjective: in 

State v. Cooper, this Court held that "[p Junishment may be constitutionally impermissible, 

although not cruel or unusual in its method, if it is so disproportionate to the crime for which it is 

inflicted that it shocks the conscience and offends fundamental notions of human dignity." Syl. 

Pt. 5, 172 W.Va. 266, 304 S.E.2d 851 , 852 (1983). If a sentence shocks the conscience, it must be 

vacated without further inquiry. See State v. Goff, 203 W.Va. 516, 523, 509 S.E.2d 557, 564 

(1998). If a sentence does not shock the conscience, the Court must then evaluate it under the 

objective test set out in Wanstreet: 

In determining whether a given sentence violates the proportionality principle 
found in Article III, Section 5 of the West Virginia Constitution, consideration is 
given to the nature of the offense, the legislative purpose behind the punishment, a 
comparison of the punishment with what would be inflicted in other jurisdictions, 
and a comparison with other offenses witbin the same jurisdiction. 

Syl. Pt. 5, 166 W.Va. 523,276 S.E.2d at 207. 

Addressing the subjective test first, it is clear that the sentence in this case does not sbock 

the conscience, considered in light of the disturbing conduct Petitioner engaged in. Petitioner, who 

was charged with babysitting two young children, ages three and four, took each of them into tbe 

bathroom, blindfolded him, and attempted to compel each boy to perform oral sex on him. With 
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respect to at least one of the two boys, Petitioner was actually successful in forcing him to perform 

oral sex. While this conduct would be reprehensible in any context, it is particularly so given that 

the two victims were within that "class of victims that the laws of our State seek most to protect, 

especially with regards to sexually oriented offenses." State v. James, 227 W.Va. 407,417, 710 

S.E.2d 98, 108 (2011) (discussing sexual acts against a thirteen-year-old victim). Indeed, in 

rejecting a prior proportionality challenge, this Court has observed that, rather than the penalty 

shocking the conscience, "the act of nsing a child to gratifY one's perverse sexual appetite' shocks 

the conscience.'" State v. Goff, 203 W.Va. 516, 523, 509 S.E.2d 557, 564 (1998) (rejecting a 

proportionality challenge to a sentence of fifteen to thirty-five years on a sexual assault in the first 

degree conviction). Accordingly, nnder the sUbjective test, Petitioner's thirty-five to seventy-five 

year aggregate sentence is not disproportionate to his crimes. 

The objective test of Wanstreet results in the same conclusion. The nature of Petitioner's 

offenses is severe: he was entrusted with the temporary custody of two very young boys, and in 

that brief period he sought to compel each of them to perform oral sex on him. Further, despite 

his conviction for three separate offenses related to this conduct, Petitioner refuses to take 

responsibility for this conduct. Indeed, Petitioner continues to refer to his convictions as "alleged 

offenses" and characterizes his conduct, which involved attempting to compel oral sex from each 

boy individually, as "a one-time event that allegedly occurred for a period of ten (10) seconds." 

(Pet'r' s Br. at 14.) 

Regarding the second factor, this Court has previously recognized that there is a "clear 

legislative decision to impose stiff penalties on specified individuals who commit acts of sexual 

abuse on children under their care, supervision, or trus!." State v. Cook, 228 W.Va. 563, 572, 723 

S.E.2d 388, 397 (2010) (citing W.Va. Code § 61-8D-5(a) (2005), which provided for a penalty of 

21 



ten to twenty years imprisonment). ; see also State v. Adam W, No. 15-0111,2016 WL 765784, 

at *2 (W.Va. Feb. 26, 2016) (noting, in the context of both sexual abuse by a custodian under § 

61-8D-5 and sexual assault in the first degree under § 61-8B-3, that "[t]he Legislature has chosen 

to mandate lengthy sentences for individuals who sexually assault and/or sexually abuse 

children. ") 

With respect to the extrajurisdictional analysis, Petitioner does not provide any 

comparisons. However, this Court previously rejected a claim that ten-to-twenty year sentences 

under W.Va. Code § 61-8D-5(a) are "overly harsh in wmparison to other crimes in this state and 

in comparison to the penalties set by other jurisdictions for sexual offenses committed by 'persons 

in a position of trust. '" Cook, 228 W.Va. at 572, 723 S.E.2d at 397; see also Ga. Code Ann. § 16-

6-5 (2006) (establishing a punishment of ten to thirty years imprisonment for "enticing a child for 

indecent purposes," which occurs when a person "solicits, entices, or takes any child under the age 

of 16 years to any place whatsoever for the purpose of child molestation or indecent acts"); Nev. 

Rev. Stat. § 201.230 (2005) (establishing a punishment oflife imprisonment with the possibility 

of parole after ten years for commission of "lewd or lascivious" on a child under the age of 

fourteen); Utah Code § 76-5-404.1 (2007) (establishing a punishment of fifteen years to life for 

the crime of "aggravated sexual abuse of a child" which includes circumstances in which a "baby

sitter" causes a child under the age of fourteen to take "indecent libetties" with the "intent to arouse 

or gratify the sexual desire of any person"). This Court rejected a similar claim with respect to a 

fifteen to thirty-five year sentences for sexual assault in the first degree under West Virginia Code 

§ 6J-8B-3 (1991), fmding that ')urisdictiolls vary widely in their classification and ptmishment for 

the type of assault occurring in the instant case [and] West Virginia is not alone in the severity of 

its punishment." Goff, 203 W.Va. at 524, 509 S.E.2d at 565; see also 11 R.l. Gen. Laws Ann. § 
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11-37-3 (1956) (providing a penalty often years to life for sexual assault in the first degree, which 

requires "sexual penetration" accomplished through "force or coercion" or taken against a 

"physically helpless" victim); S.C. Code Ann. § 16-3-655 (2006) (establishing a mandatory 

minimum of twenty-five years' imprisolUnent for "criminal sexual conduct with a minor," which 

includes oral sex with a minor victim under the age of eleven). 

Finally, the intrajurisdictional comparison between Petitioner's punishment and penalties 

of other offenses within this State demonstrate that his sentence is not unconstitutionally 

disproportionate. In applying this factor, this Court has looked at its prior cases addressing 

proportionality challenges against the statute at issue. See State v. Adams, 211 W.Va. 231, 235, 

565 S.E.2d 353, 357 (2002) (in assessing proportionality challenge to aggravated robbery sentence, 

collecting cases of past challenges to sentences for the same crime); State v. Phillips, 199 W.Va. 

507, 515, 485 S.E.2d 676, 684 (1997) (reviewing prior proportionality challenges to sentences for 

aggravated robbery and kidnaping where defendant challenged his consecutive sentence for 

convictions on those crimes). This Court has fiequentiy upheld a ten-to-twenty year sentence for 

violations of § 61-8D-5(a). E.g., State v. JeffiryA., No. 16-0890,2017 WL 3868497, at *3 (W.Va. 

Sept. 5,2017); Cook, 228 W.Va. at 572, 723 S.E.2d at 397. The Court has also upheld the fifteen 

to thirty-five year sentence of § 61-8B-3 against multiple challenges. E.g., Gerald S. v. Ballard, 

No. 14-0156,2015 WL 1235949, at *2 (W.Va. Mar. 16,2015); Goff, 203 W.Va. at 524,509 S.E.2d 

at 565. Indeed, this Court has also specifically disparaged a prior decision finding an aggregate 

sentence, including multiple counts of sexual abuse in the first degree and sexual abuse by a parent, 

guardian, or custodian, to be constitutionally disproportionate, calling it an "opinion in which 

established law was disregarded in order to find that a sentence within statutory limits was 
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unconstitutional." Slater, 222 W.va. at 508, 665 S.E.2d at 683 n.ll (2008) (discussing State v. 

David D. W, 214 W.Va. 167, 171,588 S.E.2d 156, 160 (2003». 

Accordingly, a review of each of the factors announced in Wanstreetresults in a conclusion 

that Petitioners sentence is proportionate to his crimes. Therefore, this COUlt should affinn the 

Circuit Court's detennination that Petitioner's sentence is not disproportionate to his offenses. 

VI. CONCLUSION 

For the foregoing reasons, this Court should affinn the Circuit Court's Order denying 

habeas corpus relief 
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Charleston, WV 25301 
Telephone: (304) 558-5830 
Facsimile: (304) 558-5833 
Email: Robert.L.Hogan@wvago.gov 
Counsel for Respondent 

24 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

CHRISTOPHER J., 
Petitioner, 

v. 

RALPH TERRY, Acting Warden, 
Mount Olive Correctional Complex, 

Respondent. 

Appeal No. 17-0994 

CERTIFICATE OF SERVICE 

I, Robert L. Hogan, do hereby certify that on March 26, 2018, I caused the foregoing 

BRIEF OF RESPONDENT to be served upon Petitioner by delivellng a true copy thereof by 

United States Mail , postage prepaid and addressed as follows: 

Christopher J , OlD # 3509029 
Mount Olive Correctional Complex 
I Mountainside Way 
Mt. Olive, WV 25185 

ROb~~ 
Deputy Attorney General 
Office of the Attorney General 
Appellate Division 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Facsimile: (304) 558-5833 
Email: Robert.L.Hogan@wvago.gov 
Counsel for Respondent 




