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ASSIGNMENTS OF ERROR 

I. The Circuit Court Incorrectly Held That W.Va. Code §§ 6l-ll-23(b) Does Not Apply 
Retroactively to Petitioner's Term ofIncarceration Resulting from Criminal Offenses 
that Occurred Prior to the Age of Eighteen. 

II. The Circuit Committed Clear and Reversible Error When It Ruled that Petitioner Was 
Not Denied His Constitutional Due Process Rights Under the Fourteenth Amendment 
to the United States Constitution and Article III, § 10 of the West Virginia Constitution 
Based Upon the Presentation of False and Perjured Testimony During His Criminal 
Jury Trial. 

III. The Circuit Court Committed Clear and Reversible Error When It Ruled that 
Petitioner's Constitutional Right to be Free from Cruel and Unusual Punishment Under 
the Eight Amendment to the United States Constitution Was Not Violated When the 
Trial Court Ran His Sentences Consecutive for an Aggregate Sentence of Thirty-Five 
to Seventy-Five Years. 

STATEMENT OF THE CASE 

A. Procedural History 

On July 12,2012, a petition was filed against the Petitioner in the Circuit Court of Berkeley 

County, sitting as a juvenile court, alleging that Petitioner committed two (2) counts of Sexual 

Assault in the First Degree and two (2) counts of Sexual Abuse by a Custodian. On August 27, 

2013, the State then filed a motion to transfer the case from the juvenile jurisdiction to criminal 

adult jurisdiction. On September 10,2012, a transfer hearing was held before the juvenile court; 

the court granted the State's motion and transferred the case to the adult criminal jurisdiction. 

During the October 2012, term of court, a Berkeley County Grand Jury returned a four-

count indictment charging Petitioner with two (2) counts of Sexual Assault in the First Degree and 

two (2) counts of Sexual Abuse by a Custodian. App. 013-015. On October 26, 2013, Petitioner 

was arraigned in the Circuit Court of Berkeley County, whereupon he entered a plea of not guilty 

on all counts contained in the indictment. 



Dn February S, 2013, a jury trial, Honorable Clnistopher Wilkes presiding, commenced 

against Petitioner on all four counts contained in the indictment. The following witnesses testified 

at the jury trial: (I) J.T. (alleged victim's father) App. 107-122; (2) Trooper Ryan Eshbaugh App. 

122-129; 274-27); (3) S.T. App. 130-152; 192-196; 279-281 (4) W.T. (alleged victim) App. 153-

181 (S) I.T. (alleged victim) App. 181-192; (6) H.W. App. 198-215; (7) Z.W.App. 215-237; (8) 

M.S. App. 281-304; (9) T.S. App. 304-322; (10) S. J. (defendant's mother) App. 328-355; and (II) 

C.J. (Petitioner) App. 355-424. On February 6, 2013, the jury acquitted Petitioner on one count of 

Sexual Abuse in the First Degree, as related to J.T., and found him guilty on the remaining counts 

of the indictment. App. 16-18. Petitioner timely filed his Post-Trial Motion for Judgment of 

Acquittal and a Post-Trial Motion for a New Trial, as a result of his convictions. The Circuit Court 

denied Petitioner's post-trial motions. App. 19. 

On July 29,2013, Petitioner was sentenced upon his jury trial conviction to the following: 

(I) Count Two: Sexual Abuse by a Custodian, W.Va. Code § 61-8D-S, not less than ten years nor 

more than twenty years; (2) Count Tlnee: Sexual Assault in the First Degree, W.Va. Code § 61-

8B-3(a)(2), not less than fifteen years nor more than thirty-five years; and (3) Count Four: Count 

Two: Sexual Abuse by a Custodian, W.Va. Code § 61-8D-S, not less than ten years nor more than 

twenty years. The Circuit Court ordered all sentences to be served consecutively for a total 

indeterminate sentence of thirty-five (3S) to seventy-five (7S) years to be served in the penitentiary 

house of this state. The Petitioner was further sentenced to fifty (SO) years of supervised release 

pursuant to W.Va. Code § 62-12-26 and required to register as a sexual offender for the remainder 

of his life pursuant to W.Va. Code IS-12-2. App. 19-23. A review of the West Virginia Department 

of Corrections search function indicates that Petitioner is not eligible for parole consideration until 
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October 17, 2047, exactly thirty-five (35) years from his effective sentence date of October 17, 

2012. 

Following the imposition of his sentence, Petitioner timely filed a notice of intent to appeal 

his convictions and sentence. Petitioner appealed his convictions on the following grounds: (1) the 

Circuit Court erred when it denied Petitioner's properly made Post-Trial Motion for Judgment of 

Acquittal; (2) the Circuit Court erred when it admitted the Z.W. 404(b) evidence because it failed 

to properly follow the standard for admission established by McGinnis and its progeny; (3) the 

Circuit Court erred when it admitted the Z.W. 404(b) evidence because the State failed to identify 

a proper, relevant purpose for its admission; (4) the Circuit Court erred when it admitted statements 

made by Petitioner to M.S. because the statements were not admissions, nor were they intrinsic to, 

the crimes charged; and (5) the Circuit Court committed reversible error when it permitted the 

introduction of hearsay testimony of J.T. and W.T. that was introduced at trial through their 

mother, S.T. On June 13, 2014, the West Virginia Supreme Court of Appeals, in a Rule 21 

Memorandum Decision, affirmed the Petitioner's conviction in a 5-0 ruling. 

On January 28, 2015, Petitioner filed a Petition for Writ of Habeas Corpus. On October 5, 

2016, after the withdrawal of his original habeas counsel, Petitioner filed an amended Petition for 

Writ of Habeas Corpus. On April 14, 2017, the State filed its Response to the amended Petition. 

On October 6, 2017, the Circuit Court of Berkeley County entered an Order Dismissing Petition 

for Writ of Habeas Corpus. App. 001-012. Petitioner now seeks relief from the Circuit Court's 

Order Denying Habeas Relief, his Conviction Order, and his Sentencing Orders pursuant to W.Va. 

Code §53-4A-1 alleging that his convictions are unlawful and violated his constitutional due 

process rights. 

B. Relevant Factual History 
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On or about November 10, 2007, S.T., hired Petitioner to babysit her two sons, JT. and 

W.T. App. 121. S.T. picked up Petitioner from his residence and transported him to her residence 

and gave him general instructions prior to leaving that evening. App. 135. Upon arriving home 

from her evening out, ST. drove Petitioner home. App. 137. After dropping Petitioner at his 

residence, S.T. returned home. Years later, S.T. alleges that she noticed the home in general 

disarray and discovered one of her decorative towels in her bathroom with what she alleges was 

ketchup on it. fd. At that time, she neither questioned her children, nor Petitioner about the general 

disarray of the home or the stained decorative towel. App. 139. She stated that she never asked 

Petitioner to babysit again based solely upon the condition of the home. App. 151. Petitioner only 

babysat J.T. and W.T. that one time in November 2007. fd. There was no indication at that time 

that anything improper occurred and the there was no mention or suggestion by, or to, the children 

that Petitioner never be permitted to babysit J.T. or W.T. again. App. 152. 

Five years later, in January 2012, W.T. informed his father that he did not want Petitioner 

to babysit again. App. 165. WT. claimed Petitioner made him "suck his weenie" the night 

Petitioner babysat in November 2007. fd. S.T questioned both W.T. and J.T. regarding the 

allegations made by W.T., and shortly thereafter contacted the West Virginia State Police. App. 

134-135. A juvenile petition was filed against Petitioner because at the time of the alleged crimes 

he was sixteen (16) years of age. Following the juvenile petition, the State then filed, and was 

granted, a motion to transfer the case to adult criminal jurisdiction. 

At trial, the only evidence the State was able to produce related to the sexual assault 

allegations against J.T. was JTo's statement "Michael made us suck his weenie." App. 186-187. 

Upon further questioning, J.T. admitted that his statement was solely based upon W.T. telling him 

and his parents that is what had occurred. App. 190-191 W.T. was not in the bathroom when J.T. 
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was allegedly alone with the Petitioner. App. 157-158. IT. had no independent recollection of 

what transpired on the night in question. App. 191. 

SUMMARY OF THE ARGUMENT 

Petitioner argues that he is entitled to an amendment of his Sentencing Order to reflect his 

eligibility for release by parole during the fifteenth year of his incarceration pursuant to W.Va. 

Code § 61-11-23(b). The offense for which Petitioner has been sentenced occurred when he was 

sixteen (16) years old. W.Va. Code § 61-11-23(b), which this Court should hold operates 

retroactively, provides that if a juvenile offenders aggregate sentence makes him or her ineligible 

for parole until after serving fifteen (15) years than he or she is eligible after serving fifteen (15) 

years of incarceration if the person was less than eighteen (18) years old at the time each offense 

was committed. 

Petitioner further argues that his conviction was unlawfully obtained and in violation of his 

constitutional due process rights when the State presented the testimony of J.T., which it knew, or 

should have known, was fabricated andlor coerced due to the lack of personal knowledge of the 

witness. The testimony of IT. should have never been offered by the State because it knew, or 

should have known, that the testimony was unsupported by any independent or personal 

knowledge of the witness and was likely to be heavily influenced and/or fabricated by discussion 

with his parents and or brother. The Petitioner should have been afforded an evidentiary hearing 

to more fully develop this matter prior to the Court's determination of the affect it had on his 

underlying criminal jury trial and whether his constitutional due process rights were violated. 

Petitioner concedes that his sentences were within statutory limits and not based upon an 

imperruissible factor. See Syllabus Point 4, State v. Goodnight, 169 W.Va. 366,287 S.E.2d 504 

(1982). However, at the time of the alleged crimes, Petitioner was sixteen (16) years of age. 
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Initially, Petitioner was charged as a juvenile and subsequently transferred to adult criminal status. 

The allegations against Petitioner, while severe, were limited to a one- time event that allegedly 

occurred for a period often (10) seconds. Taking into account the one-time allegation, Petitioner's 

sentence ofthirty-five (35) to seventy-five (75) years is so disproportionate to the crime for which 

he was convicted that is shocks the conscience and offends fundamental notions of human dignity 

as prohibited by Article III, Section 5, of the West Virginia Constitution and its United States 

counterpart. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments are adequately presented in the briefs and the record on 

appeal; thus, the decisional process will likely not be significantly aided by oral argument. Should 

the Court determine, however, that oral argument would be helpful in the disposition of this case, 

the Petitioner respectfully requests a Rule 19 argument. This matter is appropriate for a ruling by 

Memorandum Decision. 

STANDARD OF REVIEW 

"In reviewing challenges to the findings and conclusions of the circuit court in a habeas 

corpus action, we apply a three-prong standard of review. We review the final order and the 

ultimate disposition under an abuse of discretion standard; the underlying factual findings under a 

clearly erroneous standard; and questions of law are subject to a de novo review." Syllabus Point 

1, Mathena v. Haines, 633 S.E.2d 771, 219 W.Va. 417 (W.Va. 2006). 

"Generally, findings of fact are reviewed for clear error and conclusions of law are 

reviewed de novo. However, ostensible findings of fact, which entail the application of law or 

constitute legal judgments which transcend ordinary factual determinations, must be reviewed de 

novo." Syl. Pt. 1, in part, State ex rei. Cooper v. Caperton, 196 W.Va. 208, 470 S.E.2d 162 (1996). 
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ARGUMENT OF LAW 

I. The Circuit Court Incorrectly Held That W.Va. Code §§ 61-11-23(b) Does Not Apply 
Retroactively to Petitioner's Term ofIncarceration Resulting from Criminal Offenses 
that Occurred Prior to the Age of Eighteen. 

On July 29, 2013, Petitioner was sentenced to an indeterminate sentence of thirty-five (35) 

to seventy-five (75) years of incarceration to be served at the penitentiary house of this state. At 

the time of Petitioner's alleged crimes, Petitioner was sixteen (16) years of age. Petitioner was 

originally charged by juvenile petition and subsequently transferred to adult criminal status in the 

Circuit Court of Berkeley County. As a result of the sentence imposed by the Circuit Court, 

Petitioner is not eligible for parole until serving a minimum of thirty-five (35) years. 

W.Va. Code § 61-11-23(b), as amended 2015, states the following: 

Unless otherwise provide by this code, the provision of article twelve, chapter sixty
two of this code shall govern the eligibility for parole of a person who is convicted 
of an offense and sentenced to confinement if he or she was less than eighteen years 
of age at the time the offense was committed, except that a person who is convicted 
of one or more offenses for which the sentence or any combination of sentences 
imposed is for a period that renders the person ineligible for parole until he or she 
has served more than fifteen years shall be eligible for parole after he or she has 
served fifteen years if the person was less than eighteen years of age at the time 
each offense was committed. 

Notably, Subsection b, is contained within the statute making life imprisonment without 

the possibility of parole impermissible for juvenile offenders, as held unconstitutional by the 

United States Supreme Court in Graham v. Florida, 560 U.S. 48 (201O)(citations omitted). In 

Graham, the Court required the government to provide [in life imprisonment cases 1 "a meaningful 

opportunity to obtain release [for juvenile offenders 1 based on demonstrated maturity and 

rehabilitation." Id. at 82. Although the holding in Graham was specifically limited in application 
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to "me'aningful opportunity to obtain release" in life without parole cases in non-homicide 

offenses, the Court's reasoning implies that all juvenile offenders should be entitled to such 

meaningful opportunity. See Miller v. Alabama, 132 S.Ct. 2455 (2010) (citations omitted) 

(extending the holding in Graham to homicide offenses committed by juveniles). 

The Court recognized that juveniles are fundamentally different from adults because 

juveniles have: (l) "lessened culpability they are less deserving of the most severe punishments;" 

(2) "lack of maturity and an underdeveloped sense of responsibility;" (3) "susceptibility to negative 

influences and outside pressure, including peer pressure;" and (4) characters [that] are 'not as well 

formed'" as those of adults. Id. at 68. The Court emphasized that "[f]rom a moral standpoint it 

would be misguided to equate the failings of minors with those of an adult, for a greater possibility 

exists that a minor's character deficiencies will be reformed." Id. Further, the "nature of all 

juveniles" is common to all adolescents, regardless of the crimes they commit or sentences they 

receive. Id. Here, the Petitioner received the most severe punishment possible under the applicable 

sentencing guidelines for his convictions. 

In 2016, the Supreme Court held that the substantive rule of law originating in 

Graham/Miller applied retroactively. Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599, 

84 USLW 4063 (2016). The Court's ruling in Montgomery embodies the spirit of Graham/Miller, 

which is: "[t]he opportunity for release [on parole] should be afforded to those who demonstrate 

the truth of Miller's central intuition - that children who commit even heinous crimes are capable 

of change." Id. at 736. 

In the years following the Court's rulings, several states have passed legislation that goes 

well beyond the minimal requirements of Graham/Miller by creating parole procedures that offer 

juvenile offenders a greater likelihood of release on parole after serving fewer years that the 
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original" sentence anticipated. At the forefront, the California Legislature has created specialized 

parole procedures for individuals sentence to life, and other lengthy prison sentences, in adult court 

for crimes before they reached the age of eighteen (18). See CAL. PENAL CODE §§ 3051, 4801 

(2014). Following that trend, West Virginia, along with Massachusetts and Comlecticut, passed 

similar legislation ensuring juveniles advanced opportunity to seek parole. See W Va. Ann. Code 

§ 61-22-23(b); S.B. 796 Gen. Assemb., Reg. Sess. (Conn. 2015); HB.4307, 1881h Gen . Ct. (Mass. 

2014). 

In the instant case, the Circuit Court incorrectly held that W.Va. Code § 61-11-23(b) does 

not apply retroactively because the Legislature did not insert any language that would render 

W.Va. Code § 61-11-23(b) expressly retroactive. This conclusion not only fails to consider the 

spirit of Graham/Miller, but additionally, fails to consider fue effect of W.Va. Code § 61-11-23 in 

its entirety. For example, W.Va. Code § 61-11-23(a) prohibits the imposition of a life sentence 

without the possibility of parole for juvenile offenders. Upon information and belief, this section 

has been given retroactive effect after guidance to the state parole board from the Attorney 

General's office, and is being instituted in all cases where juvenile offenders were sentenced to 

life without the possibility of parole.! If that is fue case, then it begs to reason why Subsection b 

would not be given the same retroactive effect and provide a juvenile offender, whose aggregate 

sentence provides for parole eligibility after fifteen (15) years, the same meaningful opportunity 

to obtain release by parole after a period of fifteen (15) years of incarceration. 

Further supporting the proposition that the Legislature intended retroactivity, is the 

language contained in W.V. Code § 61-11-23( d)(2), which specifically holds that the provision of 

! It is unclear if the state parole board was given the same guidance in regards to §61-11-23(b), 
but it is not reflected in the Petitioner's Department of Correction file, nor has he been informed 
of any opportunity for advanced parole opportunities. 
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W.Va. 'Code § 61-11-23(d)(J) do not apply retroactively. It would make little sense that the 

Legislature felt the need to ensure Subsection (d)(l) was not applied retroactively if it did not 

intend for the remainder of § 61-11-23 to apply retroactively to a juvenile serving a term of 

incarceration. Rather, the Legislature intended §61-11-23(d)(1) to apply prospectively only 

because it deals with certain sentencing guidelines a circuit court must consider prior to imposing 

a penitentiary sentence to a juvenile transferred to adult jurisdiction. Presumably, the Legislature 

did not want the enactment of § 61-11-23 to be a basis for requesting a new sentencing hearing. 

Here, the Petitioner is not requesting a new sentencing hearing, only that his Sentencing Order 

reflect the provisions of § 61-11-23(b) providing him the opportunity to present himself before a 

parole board after serving fifteen years of his current sentence, if upheld. Currently, his Department 

of Corrections file indicates he will not have that opportunity until serving thirty-five (35) years 

of incarceration. 

Finally, W.Va. Code § 62-12-13(b)(a) provides the following: 

When a person who is serving a sentence imposed as the result of an offense or 
offenses committed when he or she was less than eighteen years of age becomes 
eligible for parole pursuant to applicable provisions ofthis code, including, but not 
limited to, section twenty-three, article eleven, chapter sixty-one thereof, the parole 
board shall ensure that the procedures governing its consideration of the person's 
application for parole ensure that he or she is provided a meaningful opportunity to 
obtain release and shall adopt rules and guidelines to do so that are consistent with 
existing case law. 

W.Va. Code § 61-12-13(b)(a) (2014) (emphasis added). In this section, the Legislature directly 

referenced W.Va. § 61-11-23 in discussing the parole eligibility of persons serving sentences 

imposed as the result of offenses that were committed prior to reaching the age of majority. When 

both statutes are considered jointly, it is undeniable that the Legislature intended for the 

retroactivity of special parole considerations for persons serving long prison sentences as a result 

of offenses committed prior to reaching the age of eighteen (18). 

10 



Accordingly, because each offense for willch the Petitioner was convicted and sentenced 

occurred when he was less than eighteen years of age, he is entitled to an amendment of the 

sentencing order entered in Criminal Action No. 12-F-280 to reflect his meaningful opportunity to 

obtain release by parole after serving fifteen (15) years of the sentence imposed by the Circuit 

Court of Berkeley County. 

II. The Circuit Committed Clear and Reversible Error When It Ruled that Petitioner 
Was Not Denied His Constitutional Due Process Rights Under the Fourteenth Amendment 
to the United States Constitution and Article III, § 10 of the West Virginia Constitution 
Based Upon the Presentation of False and Perjured Testimony During His Criminal Jury 
Trial. 

The Circuit Court committed reversible error when it denied Petitioner's claim that his 

conviction was obtained unlawfully in violation of his constitutional due process rights when the 

State presented the testimony of, IT., which it knew, or should have known, was fabricated and/or 

coerced due to the lack of personal knowledge of the witness. In seeking a new trial based upon a 

claim that a prosecutor presented false testimony at trial, Petitioner must demonstrate tlmt (1) the 

prosecutor presented false testimony; (2) the prosecutor knew or should have known the testimony 

was false; and (3) the false testimony had a material effect on the jury verdict. Syl. Pt. 2, State of 

West Virginia ex rei. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009). "Prosecutors 

have a duty to the Court not to knowingly encourage or present false testimony." [d. at 379, citing 

State v. Rivera, 210 Ariz. 188, 109 PJd 83, 89 (2005). Moreover, "a conviction obtained on the 

basis of evidence that is known to be false violates the Due Process Clause of the Fourteenth 

Amendment." [d., citing State v. Wilkerson, 363 N.C. 383, 683 S.E.2d 174, 187 (2009). The 

Petitioner should have been entitled to an evidentiary hearing to more :fully develop this matter 

prior to the Court's determination of the affect it had on his underlying criminal jury trial and 

whether his constitutional due process rights were violated. 
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In the instant case, the sole evidence presented by the State related to Count's 1 and 2 of 

the indictment was the testimony of J. T. J.T.' s testimony consisted of the following: (l) Petitioner 

took IT. into the bathroom (2) sat J.T. on the bathroom sink counter; and (3) placed something 

over his head. J.T. was unable to provide any independent personal knowledge of what occurred 

in the bathroom with Petitioner. Rather, J.T. simply stated that, "Michael made us suck his 

weenie." He could provide no further or specific details regarding the alleged encounter with 

Petitioner. There was no attempt by the State to correct his usage, and it must be presumed the 

State was aware of the content of IT.' s testimony prior to calling him to the stand. In fact, the use 

of the plural pronoun "us" was consistently used in J.T.' s interview at the Child Advocacy Center 

on January 26, 2012. Furthermore, J.T.'s mother testified that he used the pronoun "us" when first 

describing the event in 2012. App. 147. At the time of his testimony, J.T. was eight (8) years old 

and presumably more than capable of distinguishing between the pronouns "us" and "me" when 

discussing the alleged events that occurred when he was alone with the Petitioner. 

When questioned by trial counsel, IT. continued to be unable to provide any further details 

or specificity about the alleged sexual assault allegations. Moreover, IT. admitted during cross

examination that the reason he knew "Michael made us suck his weenie" was because his brother 

W.T. had told him that is what occurred. App. 191. Thus, it is apparent that J.T. had no personal 

knowledge of the alleged events and only offered testimony provided to him by his older brother 

W.T., or possibly his parents when they learned of the alleged events from W.T. five (5) years 

after the fact. 

It is clear that IT. had no independent recollection of the alleged events involving the 

Petitioner. Petitioner contends that the State knew or should have known that J.T. had no 

independent recollection of the alleged events and would only offer testimony that was influenced 
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and proVided by 1.T.'s brother W.T., and/or his parents upon learning of the alleged events. Yet, 

the State still sought and obtained an indictment against the Petitioner for unfounded allegations 

against 1.T. The State further elicited testimony from 1.T. at trial that it clearly knew or should 

have known was not supported by independent knowledge or independent recollection by J.T. 

Notably, Petitioner was acquitted by the jury on Count 1, Sexual Assault in the First Degree of 

1. T. This in itself indicates that the jury did not accept, or found insufficient evidence, that 

Petitioner sexually assaulted the Petitioner, yet still found him guilty on Count II of the 

indictment.2 Petitioner argues that the State's use of J.T.'s testimony improperly bolstered the 

testimony of W.T. This improper bolstering, in conjunction with the State's heavy reliance on 

404(b) evidence, served to inflame the jury and led to unfairly and unduly prejudice the Petitioner 

when the jury returned guilty verdicts on the remaining counts of the indictment. Thus, the false 

testimony of 1.T. had a material effect on the jury verdict. 

Accordingly, the testimony of J.T. should have never been offered by the State because it 

knew or should have known that the testimony was unsupported by any independent or personal 

knowledge by J.T. and was likely to be heavily influenced and/or fabricated by discussion with his 

brother, W.T. and/or his parents. Moreover, J.T.'s unsupported testimony improperly bolstered the 

testimony of W.T., and therefore, served to unfairly and unduly prejudice the Petitioner on the 

remaining counts of the indictment. Thus, his convictions were obtained unlawfully in violation 

of his Fourteenth Amendment Due Process rights and should be vacated by this Court and 

remanded for a new trial. Alternatively, this Court should remand this matter with directions that 

2 The only explanation for the compromise verdict is that Petitioner may have attempted to engage 
in sexual intercourse with J.T. This is in direct contravention to the theory presented by the State; 
and further, the record is devoid of any evidence that Petitioner attempted to engage in sexual 
intercourse with 1.T. 
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the Circuit Court hold an omnibus hearing to provide the Petitioner the opportunity to factually 

develop this habeas claim. 

III. The Circuit Court Committed Clear and Reversible Error When It Ruled that 
Petitioner's Constitutional Right to be Free from Cruel and Unusual Punishment Under the 
Eight Amendment to the United States Constitution Was Not Violated When the Trial Court 
Ran His Sentences Consecutive for an Aggregate Sentence of Thirty-Five to Seventy-Five 
Years. 

Petitioner contends that the sentence imposed by the trial court was excessive and more 

severe than expected. "Punishment may be constitutionally impermissible, although not cruel or 

unusual in its method, if it is so disproportionate to the crime for which it is inflicted that it shocks 

the conscience and offends fundamental notions of human dignity, thereby violating West Virginia 

Constitution, Article III, Section 5 that prohibits a penalty that is not proportionate to the character 

and degree of an offense." Hart v. Plumley, No. 11-1326,2013 WL 513183, at *13 (W. Va. Feb. 

11,2013); citing State v. Cooper, Syl. Pt. 5, 172 W.Va. 266, 304 S.E.2d 851 (1983); State v. Booth, 

Syl. Pt. 5, 224 W.Va. 307, 685 S.E.2d 701 (2009). "In determining whether a given sentence 

violates the proportionality principle ... , consideration is given to the nature of the offense, the 

legislative purpose behind the punishment, a comparison of the punishment with what would be 

inflicted in other jurisdictions, and a comparison with other offenses within the same jurisdiction." 

Syl. Pt. 5, in part, Wanstreet v. Bordenkircher, 166 W.Va. 523,276 S.E.2d 205 (1981). 

Petitioner concedes that his sentences were within statutory limits and not based upon an 

impermissible factor. See Syllabus Point 4, State v. Goodnight, 169 W.Va. 366,287 S.E.2d 504 

(1982). However, at the time of the alleged crimes, Petitioner was sixteen (16) years of age. 

Initially, Petitioner was charged as ajuvenile and subsequently transferred to adult criminal status. 

The allegations against Petitioner, while severe, were limited to a one-time event that allegedly 

occurred for a period of ten (10) seconds. Considering the minimum time frame, Petitioner's 
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sentenc'e ofthirty-five (35) to seventy-five (75) years is so disproportionate to the crime for which 

he was convicted that is shocks the conscience and offends fundamental notions of human dignity 

as prohibited by Article III, Section 5, of the West Virginia Constitution and its United States 

counterpart. Although the trial court acknowledged that it considered Petitioner's age at the time 

of the events, there is no indication as to what degree it was considered. Rather, the trial court 

relied heavily on a presentence report performed during the time that Petitioner was still in shock 

about his convictions and continued to assert his innocence. App. 554-555. Of course, Petitioner 

declined to address or accept responsibility for the allegations because he continues to deny his 

guilt. Asserting his innocence, even upon conviction, does not automatically categorize him as an 

antisocial personality seeking to avoid responsibility. Rather, he is afforded that right under the 

Fifth Amendment to the United States Constitution. 

Petitioner will be approximately fifty-six (56) years of age before he can appear before a 

parole board to consider his danger to society and his ability to reintegrate into society as a law

abiding citizen. Effectively, Petitioner has been sentenced to the clear majority of his life in prison 

for a crime he allegedly committed as a sixteen (16) year old child. 

Accordingly, Petitioner contends that his sentence was more severe than necessary to meet 

the goals and purpose of punishment and rehabilitation, and therefore, his sentence is in violation 

of his constitutional right to be free from cruel and unusual punishment under the Eight 

Amendment to the Constitution ofthe United States. Thus, Petitioner respectfully request that this 

Honorable Court remand this matter directing the Circuit Court of Berkeley County to amend 

Petitioner's Sentencing Order to reflect that his sentences be run concurrently. 

CONCLUSION 
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'WHEREFORE, for the reasons stated herein, Petitioner respectfully request that this 

Honorable Court vacate the February 6, 2013, Conviction Order entered in the Berkeley County 

Circuit Court, Case No. 12-F -280 and grant Petitioner a new trial. Alternatively, Petitioner request 

that this Court remand this matter directing the Circuit Court of Berkeley County to amend 

Petitioner's Sentencing Order to reflect his eligibility for a meaningful opportunity at parole after 

serving fifteen (15) years of his thirty-five (35) to seventy-five (75) year indeterminate sentence. 

S. Andrew Arnold, Esq. (WVSB #6131) 
Arnold & Bailey, PLLC 
208 N. George Street 
Charles Town, WV 25414 
304.725.2002 (t) 
304.725.0282 (f) 
saarnold@arnoldandbailey.com 
Counsel for the Petitioner 

CHRISTOPHER M. J  
Petitioner, By Counsel 
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I, S. Andrew Arnold, Esq., do hereby certify that I have served a true and accurate copy of 

the foregoing, Petitioner's Brief and Petitioner's Appendix, by U.S. Mail, First Class, postage 

prepaid, on the following counsel of record: 

Robert L. Hogan, Esq. 
Assistant West Virginia Attorney General 

Office of the WV Attorney General 
812 Quarrier Street, 6th Floor 

Charleston, WV, 25301 

S. Andrew Arnold, Esq. 
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