
IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 
DIVISION VI: JUDGE LORENSEN 

CHRISTOPHER M. J , 

Petitioner, 

v. CIVIL CASE NO. lS-C-48 
UNDERLYING CRIMINAL 
ACTION NO. 12-F-280 

DAVID BALLARD, WARDEN, 
MOUNT OLIVE CORRECTIONAL COMPLEX, 

Respondent. 

ORDER DISMISSING PETITION FOR WRlT OF HABEAS CORPUS 

Before the Court is the Petition for Wllt of Habeas Corpus filed by Petitioner 

Christopher J  ("Petitioner" or "Defendant"), with assistance of counsel S. Andrew 

Arnold, Esq., on October 5,2016. For the reasons set forth below, the Petition for Writ of 

Habeas Corpus is denied aJld dismissed. 

FINDINGS OF FACT 

I. In 2007, Defendant was asked to babysit W.T. and J.T., two brothers. At the time, 

Defendant was sixteen years old and W.T. and J.T. were four years old and three 

years old, respectively. After the mother of the two boys returned home, she noticed 

that decorative bathroom towels were covered in ketchup. In early 2012, W.T. went 

to his parents and told them that he never wanted Defendant to babysit again. When 

the parents asked why, W.T. and J.T. told the parents that Defendant had taken them 

into the bathroom one at a time, locked the doors, blindfolded them, put ketchup on 

his penis, and made them "suck his weenie." 



2. On July 12, 2012, a Petition was filed in the Circuit Court of Berkeley County, 

sitting as a juvenile court. The Petition charged Defendant with two counts of sexual 

assault in the first degree and two counts of sexual abuse by a custodian. At the time 

the Petition was filed, Defendant was twenty years old. 

J. On August 27, 2013, the State filed a motion to transfer the case from juvenile court 

to adult criminal court. After a hearing was held on the matter, the motion was 

granted and the case was transferred to adult criminal court. 

4. On October 18, 2012, Defendant was indicted on the same four counts alleged in 

the Petition. 

'5. On February 5, 2013, Defendant was convicted by a Berkeley County Petit Jury of 

one count of sexual assault in the first degree and both counts of sexual abuse by a 

custodian. Defendant was acquitted oflhe sexual assault ofJ.T. 

6. On July 29, 2013, Defendant was sentenced to an indeterminate sentence of not less 

than ten years or more than twenty of imprisonment for each count of sexual abuse 

by a custodian and an indeterminate sentence of not less Ihan fifteen years or more 

than thirty-five years of imprisonment for sexual assault in the first degree. The 

sentences were ordered to run consecutively for a total indeterminate sentence of 

not less than thirty-five or more than seventy-five years of imprisonment. Defendant 

was also sentenced to fifty years of sUJlervised release and to lifetime registration as 

a sexual offender. 

7. Subsequently, with assistance of counsel, Defendant filed a direct appeal 

challenging rus conviction to the West Virginia Supreme Court of Appeals. 
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8. On June 13, 2014, the West Virginia Supreme Court of Appeals issued a 

Memorandum Decision affirming Defendant's conviction. 

9. On January 28, 2015, Petitioner filed a Petition for Writ of Habeas Corpus. 

10. Initially, Kimberley Crockett, Esq., was appointed to represent Petitioner for the 

habeas proceeding. However, after Ms. Crockett was granted permission to 

withdraw from the matter, Mr. AmoLd was appointed to represent Petitioner on 

January 11, 2016. 

11. On October 5, 2016, after a deadline extension, Petitioner, with Mr. Arnold's 

assistance, amended the Petition for Writ of Habeas Corpus. 

12. On April 4, 2017, after a deadline extension, the State filed its Response to the 

amended Petition. 

13. The matter is now ripe tor adjudication. 

CONCLUSIONS OF LAW 

In the amended Petition for W cit of Habeas Corpus, Petitioner asserts three grounds 

for relief. First, Petitioner asserts that, pursuant to W. Va. Code § 61-11-23(b), he is 

entitled to parole eligibility after serving fifteen years of his total thilty-five to seventy-five 

year sentence. Second, Petitioner asserts that false and perjured testimony was presented 

during his trial, in violation of his federal and state due process rights. Third, Petitioner , 

asserts that his total sentence of thirty-five to seventy-five years violates the Eighth 

Amendmen~ of the U.S. Constitution, which prohibits cruel and unusual punishment. 

Petitioner also "incorporates [into the amended Petition] any gfOullds raised in his pro se 
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Petition for Habeas Corpus relief." Ultimately, Petitioner requests that the Court vacate his 

conviction and grant him a new trial. 

Petitions for writs of habeas corpus are governed in part by West Virginia Code § 

53-4A-l. This habeas COlpUS statute "contemplates the exercise of discretion by the court." 

Perdue v. Coiner, 156 W. Va. 467 (1973). When reviewing a habeas petition, a circuit court 

must make specific findings of fact and conclusions of law relating to each contention 

raised by the petitioner. State ex rei. Watson v. Hill, 200 W. Va. 201 (1997). To sustain his 

or her petition, the petitioner must prove his or her claims by a preponderance of the 

evidence. With these rules in mind, the Court will examine each of Petitioner's grounds for 

relief in turn. 

The Court will first address the grounds for relief asserted in the amended Petition. 

In his first ground for relief, Petitioner asselis that, pursuant to W. Va. Code § 61-1I-23(b), 

he is entitled to an amendment of his sentencing order reflecting that he will be eligible for 

parole after serving fifteen years of his sentence. W. Va. Code § 61-11-23, which took 

effect on June 6, 2014, provides that: 

Unless otherwise provided by this code, the provisions of article twelve, 
chapter sixty-two of this code shall govern the eligibility for parole of a 
person who is convicted of an offense and sentenced to confinement ifhe or 
she was less than eighteen years of age at the time the offense was committed, 
except that a person who is convicted of one or more offenses for which the 
sentence or any combination of sentences imposed is for a period that renders 
the person ineligible for parole until he or she has served more than fifteen 
years shall be eligible for parole after he or she has served fifteen years if the 
person was less than eighteen years of age at the time each offense was 
committed. 

w. Va. Code § 61-11-23(b). 
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The Court finds that W. Va. Code § 61-11-23(b) does not apply to the instant case. 

W. Va. Code § 61-11-23(b) did not take effect until June 6, 2014, almost a year after 

Petitioner's July 29, 2013, sentencing date. "The presumption is that a statute is intended 

to operate prospectively, and not retrospectively, unless it appears, by clear, strong and 

imperative words or by necessary implication, that the Legislature intended to give the 

statute retroactive force and effect." Martinez v. Asplundh Tree Expert Co., 803 S.E.2d 

582,586 (W. Va. 2017); see also W. Va. Code § 2-2-10(bb) ("A statute is presumed to be 

prospective in its operation unless expressly made retrospective."). In the present case, the 

legislature did not insert any language that would render W. Va. Code § 61-11-23(b) 

retroactive. Moreover, Petitioner fails to allege, and the Court cannot find, any facts 

reflecting that the legislature intended to give W. Va. Code § 6l-l1-23(b) retroactive effect. 

Therefore, Petitioner's first ground for relief is denied. 

In his second ground for relief, Petitioner asserts that the State presented false and 

perjured testimony duling his trial, in violation of his federal and state due process lights. 

Specifically, Petitioner alleges that the State knew, or should have Imown, that J.T.'s 

testimony was fabricated and/or coerced. Petitioner reasons that J.T. had no independent 

personal knowledge of what occurred in the bathroom and that he "only offered testimony 

provided to him by his older brother W.T., or possibly his parents when they leamed of the 

alleged events from W.T. five (5) years after the fact." Petitioner further alleges that the 

State's use ofJ.T.'s testimony "improperly bolstered the testimony ofW.T." 

"It is a basic principle of law that "[p ]rosecutors have a duty to the court not to 

knowingly encourage or present false testimony." State ex rei. Franklin v. McBride, 226 
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W. Va. 375, 379-80 (2009). If a conviction is based on the State's knowing use of false 

testimony, then "the conviction violates the Due Process Clause of the Fourteenth 

Amendment." [d. To obtain a new trial on a claim that the prosecutor presented false 

testimony at trial, a defendant must prove the following elements: "(1) the prosecutor 

presented false testimony, (2) the prosecutor knew or should have known the testimony 

was false, and (3) the false testimony had a material effect on the jury verdict." [d. at 380-

81. 

In the present case, the Court finds that Petitioner has failed to meet the three 

elements required for a new trial. Significantly, Petitioner has not shown that J.T. provided 

false testimony, let" alone that the prosecutor knew or should have known that J.T. 's 

testimony was false. Although J.T. could not fully recall the events at issue during the trial, 

he did testify that Petitioner had called him into the bathroom, locked the bathroom door, 

put something on top of his head to cover his eyes, and made him "suck [petitioner's] 

weenie." Petitioner alleges no facts establishing that this testimony was false. Instead, 

Petitioner alleges that J.T. did not in fact personally recall the events at issue and that J.T. 's 

testimony was influenced by his brother's, and possibly his par~nts', account of the events. 

The Court notes, however, that Petitioner raised this argument on direct appeal when he 

challenged the sufficiency of the evidence against him and that the West Virginia Supreme 

Court of Appeals found no merit to the argument. State v. Je  No. 13-1088,2014 WL 

2681229, at "2 CW. Va. June 13, 2014) (denying Petitioner's argument that "J.T. was 

simply agreeing with W.T.'s version of events" and listing the evidence that corroborated 

IT.'s testimony). 
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The Court also notes that the jury was well aware of the issues surrounding J.T. 's 

credibility and was provided all pertinent information to make their credibility assessment 

of J.T. See Franklin, at 381 (explaining that the defendant failed to show that the state's 

evidence was false by merely attacking the credibility' of the State's witness and that it is 

the duty of the jury to assess a witness's credibility). In fact, the jury appears to have agreed 

with Petitioner that J.T. was not a credible witness because the jury acquitted Petitioner of 

the sexual assault of J.T. Accordingly, Petitioner cannot show that the alleged false 

testimony had a material effect on the jury verdict. Indeed, Petitioner engages in pure 

speculation by alleging that the testimony from J.T. "improperly bolstered the testimony 

of W .T." Therefore, Petitioner's second ground for relief is denied. 

In his third ground for relief, Petitioner asserts that his total sentence ofthitty-five 

to seventy-five years constitutes cruel and unusual punishment. Although Petitioner 

"concedes that his [individual sentences for each of the three counts 1 were within statutory 

limits and not based upon an impermissible factor," he contends that the consecutive 

running of the sentences is excessive and "seeks a correction of his sentence ... to reflect 

that the sentences be run concurrently." Although the "rule is that sentences imposed by 

[a] trial couti, if within statutory limits and if not based on some unpermissible factor are 

not subjectto appellate review," State v. Goodnight, 169 W. Va. 366, 371 (1982), the Court 

will nevertheless consider Petitioner's third ground for relief. 

Article ill, § 5 of the West Virginia Constitution prohibits a penalty that is not 

proportionate to the character and degree of the offense. The West Virginia Supreme Court 

of Appeals has held that this constitutional provision is violated if the disproportionate 
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sentence "shocks the conscience and offends fundamental notions of human dignity." State 

v. Booth, 224 W. Va. 307, 314 (2009). To determine whether a sentence is 

unconstitutionally disproportionate, a two-part test is followed. First, the court 

"[ subj ectively] asks whether the sentence for the particular crime shocks the conscience of 

the court and society. If a sentence is so offensive that it cannot pass a societal and judicial 

sense of justice, [then] the inquiry need not proceed further." [d. Second, assuming the 

sentence does not shock the conscience, a court looks to "objective factors which include 

the consideration of the nature of the offense, the defendant's past criminal history, and his 

proclivity to engage in violent acts." [d. 

In the present case, the Court fmds that Petitioner's total sentence of thirty-five to 

seventy-five years' imprisonment does not shock the conscience. Petitioner was convicted 

of one count of sexual assault in the first degree and two counts of sexual abuse by a parent, 

guardian, or custodian. Not only were Petitioner's actions morally repugnant but they were 

directed toward a three-year-old child and a four-year-old child, who "fall[ ] within a class 

of victims that the laws of our State seek most to protect, especially with regards to sexually 

oriented offenses." State v. James, 227 W. Va. 407, 417 (2011); see also State v. Goff, 203 

W. Va. 516, 523 (1998) ("Without hesitation, this Court concludes that the act of using a 

child to gratifY one's perverse sexual appetite "shocks the conscience."). Therefore, a 

sentence ofthlrty-five to seventy-five years does not shock the conscience. 
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The Court further finds that Petitioner's sentence is based on objective factors, 

including his criminal history, which consists of another crime of a sexual nature, I and his 

apparent proclivity to engage in criminal sexual acts with prepubescent children. To 

illustrate, the sentencing COUlt stated that: 

The reasons that I run your sentences consecutively and I did take into 
account your age at the time of the commission of the offenses, but I also had 
to take into account the age of the victim[s] and the breadth of difference 
between those ages. Here, coming off the ... evaluation .. . that was prepared 
in aid of sentencing[,] the determination of the interviewer was that 
[Petitioner 1 presents as an immature, impulse-driven, young man Jacki.ng 
empathy and concern for the emotional experiences of others. A person with 
poor impulse control issues and a lack of forethought would have an even 
more difficult time avoiding acting out on such a stimulus other than 
adolescents. They find that it is likely that you saw an opportunity in young 
children you baby-sat to meet your need fo1' power and control in your lift. It 
says in his lift. And at the same time meet sexual gratification to a lesser 
degree. It is unclear at this time whether [Petitioner] is a good candidate for 
sexual offender treatment as he does not yet accept responsibility for his 
actions. He has an elevated sense of self and has those antisocial personality 
cha1'8cteristics which make him likely to avoid responsibility and blame 
others. 

In the report they felt it would take at least 25 years of supervision in 
the penitentiary setting to see whether or not there was an impact of 
rehabilitation. In essence, they found that because ofthe nature of the actions, 
the age of the victims you may never be able to control those impulses and, 
therefore, remain a risk that -- and this is my side of it -- would only increase 
to get -- increasingly get more dangerous because as you get older your 
ability to manipulate young people, find yourself in a position to take 
advantage of them would increase also so my finding is that your antisocial 
character traits are such that you are an extreme risk to young people and 
that's why 1'm imposing the maximum sentence that can be imposed. 

As previously discussed, Petitioner does not allege that any of these factors discussed by 

the sentencing court constituted an impermissible sentencing factor. Therefore, Petitioner's 

I During Petitioner's trial, another child, Z.W., testified that he had been sexually assaulted by 
Petitioner when Petitioner bad babysat him when he was four years old. 
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sentence is not unconstitutionally disproportionate and Petitioner's third ground tor relief 

is denied. 

The Court will now address the gr01Ulds for relief asserted in the original pro se 

Petition. The grounds for relief asserted in the original Petition largely mirror the grounds 

for relief raised in the amended Petition. However, the original Petition contuins one 

additional ground for relief. Specifically, the original Petition asserts that Petitioner was 
'\ 

subjected to malicious prosecution because he was charged, without "any evidence or 

probable cause," for the sexual assault and sexual abuse of J.T. To establish malicious 

prosec)ltion, a claimant [Dust establish: 

(1) That the prosecution was set on foot and conducted to its termination, resulting 
in plaintiff's discharge; (2) that it was caused or procured by defendant; (3) that it 
was without probable cause; and (4) that it was malicious. If [the claimant] fails to 
prove any of these, he can not recover." 

Norfolk S. Ry. Co. v. Higginbotham, 228 W. Va. 522,526 (2011). Primafacie evidence of 

probable cause exists if a grand jury returned a true bill of indictment against the claimant 

for the charge at issue. Jarvis v. W. Virginia State Police, 227 W. Va. 472, 480 (2010). 

Once prima facie evidence of probable cause has been established, a claimant "may rebut 

this evidence by showing that the indictment was procured by fraud, peljury, or falsified 

evidence." Id. at 480. 

In the present case, the Court finds that Petitioner's malicious prosecution claim is 

without merit. Regarding the sexual abuse offense, Petitioner was found guilty of the 

offense by a jury, which is conclusive proof that there was probable cause for the charge. 

See Hale v. Boylen, 22 W. Va. 234, 241 (1883) ("The fmal conviction of[a defendant] is . 
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.. obviously conclusive of probable cause and therefore precludes .. . (a claim of] malicious 

prosecution.") . 

Regarding the sexual assault offense, the Court finds that prima facie evidence of 

probable cause exists for several reasons. First, a grand jury returned a true bill of 

indictment against Petitioner for the offense. Second, although Petitioner moved to dismiss 

the offenses related to J.T. althe trial level due to a lack of probable cause, the trial court 

denied the motion and found that probable cause existed for each offense. Finally, the Court 

notes that the State has provided ample evidence establishing probable cause: 

'There [is) undisputed evidence that J.T. was left in the care, custody, and 
control of petitioner for one evening in November of 2007. W.T. testified 
that while petitioner was babysitting them, petitioner called J.T. into the 
bathroom and locked both doors to block W.T.'s entry into the room. W.T. 
further testified that when petitioner opened the door, he witnessed J.T. 
sitting on the bathroom counter with ketchup on the counter. He testified that 
petitioner then blindfolded W.T., put ketchup on petitioner's penis, and 
petitioner put his penis in W.T.'s mouth. J.T. testified that petitioner made 
the boys "suck his weenie," and the boys' mother, S.T., testified that the 
evening petitioner babysat the boys, she observed an empty ketchup bottle in 
the kitchen and that her decorative towels in the bathroom were covered in 
ketchup. 

J , 2014 WL 2681229, at *2. While the jury did not find that the State had met its 

burden of proving that Petitioner had sexually assaulted J.T., the burden for convicting a 

defendant at trial is much higher than the burden required to establish probable cause. See 

State v. Lease, 196 W. Va. 318, 322 (1996) (explaining that probahle cause "has been 

defined as reasonable grounds for belief, supported by less than prima facie ptoofbut more 

than mere suspicion"). The Court further finds that Petitioner has failed to show any fraud, 
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perjury, falsified evidence, or even bad faith on the part of the prosecution. Therefore, 

Petitioner's malicious prosecution claim is denied. 

CONCLUSION 

Because it is clear from the record that Petitioner is not entitled to any relief for his 

claims and that a hearing would not aid the Court, the amended Petition for Writ of Habeas 

Corpus is denied and dismissed. 

The Clerk shall enter this written order dated as directed below and shall transmit 

attested copies to aU counsel and parties of record, including Petitioner's counsel S. 

Andrew Arnold, Esq., and the Berkeley Couuty Prosecuting Attorney. 

Entered this 6u1 day of October, 2017. 

12 

/s/ Michael D. Lorensen 
Circuit Court Judge 




