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RESPONDENT CHESAPEAKE APPALACHIA, L.L.c.'S SUMMARY 
RESPONSE TO PETITION FOR WRIT OF PROHIBITION 

OR, IN THE ALTERNATIVE, WRIT OF MANDAMUS 

As provided by Rule 16(h) of the West Virginia Rules of Appellate Procedure, Respondent 

Chesapeake Appalachia, L.L.c. ("Chesapeake") submits the following summary response to 

Petitioner Vanderra Resources, LLC's ("Vanderra") Petition for Writ of Prohibition or, in the 

alternative, Writ of Mandamus (the "Petition"). The Petition arises out of an interlocutory order 

issued by the Circuit Court of Marshall County denying Vanderra's motion for summary judgment 

(together with denying cross motions for summary judgment filed by the other parties) on the basis 

that disputed issues of material fact exist on the record precluding summary judgment. 

The primary issue presented by Vanderra in its Petition is whether a writ of prohibition is 

warranted because the circuit court's interlocutory order did not include "factual or evidentiary 

findings" supporting its conclusion that genuine issues of material fact exist. Vanderra argues that 

this case presents a significant issue of unique importance to the Court. Vanderra is wrong. The 

circuit court's denial of Vanderra' s motion for summary judgment was an interlocutory order that 

is not appealable on any grounds. But for Vanderra's Petition, this case would have proceeded to 

trial and final judgment. Vanderra claims that West Virginia case law obligates the circuit court to 

issue detailed findings of fact and conclusions of law in this situation, but none of the few cases it 

cites for this proposition apply in this case. Rather, all Vanderra's case law involves circumstances 

where the ruling on summary judgment is immediately appealable - either as a final order (because 

it disposed of the case) or because the ruling presented an exception within the collateral order 

doctrine. Logically, in cases where an immediate appeal is permissible by right, this Court may 

require specific findings of fact in order to evaluate the appeal. Here, no right to appeal exists at 

this procedural juncture, and therefore detailed findings of fact accompanying the denial of 
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summary judgment serve no purpose. The interlocutory ruling at summary judgment will merge 

with the circuit court's final judgment after trial and will never be appealable in its own right or 

the subject of separate appellate review. 

The Petition also appears to argue that the Writ of Prohibition should issue because the 

record does not support the trial court's denial of summary judgment. This is an impermissible 

attempt to seek a premature appeal on the merits of an interlocutory order for which there is no 

appellate jurisdiction. The interlocutory order denying summary judgment in this case is not 

appealable to this Court. Vanderra cannot attempt to take an appeal on the merits under the guise 

of a Writ of Prohibition. This Court has no jurisdiction to entertain the merits of an interlocutory 

order at this time, and it must decline to do so here. 

And as if that gross overreaching was not enough, Vanderra also requests that this Court 

rule in its favor on an issue of interpretation of an underlying insurance policy. However, Vanderra 

never filed a declaratory judgment action with the circuit court placing the interpretation of that 

policy at issue. This Court plainly lacks jurisdiction to consider and rule on the merits of issues 

that have never even been the subject of an underlying action with the circuit court. 

For these reasons, Chesapeake requests that the Petition be denied in all respects. 

I. Background 

As the sole issue presented to this Court in the Petition is procedural, Chesapeake does not 

believe that a detailed recitation of all the underlying facts of this case is necessary or helpful to 

the Court's disposition of the Petition. 

By way of very brief background, the underlying lawsuit was filed by Chesapeake and 

relates to the failure of a natural gas drilling pad site in West Virginia in 2011. Chesapeake sued 
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three entities on both contract and tort theories: Kelly Surveying, PLLC, which designed the pad; 

Kanawha Stone, Inc., which built the pad, and Vanderra, which performed initial remediation work 

on the pad. The lawsuit seeks to recover Chesapeake's out-of-pocket expenses relating to the 

remediation and repair of the pad site. 

Following a significant period of fact and expert discovery, all parties filed full or partial 

cross motions for summary judgment. Following briefing, the circuit court held oral argument on 

July 3, 2018, and following argument, directed all the parties to submit proposed findings of fact 

and conclusions of law relative to their positions on the cross motions for summary judgment. By 

Order dated July 30, 2018, the circuit court denied all pending motions for summary judgment. 

The circuit court's Order acknowledged the submission of the parties' proposed orders, but found 

that "as an initial point, the Court finds that the proposed orders submitted on behalf of the parties 

respectfully go too far as to what the parties would have the Court rule regarding proposed findings 

of fact. Accordingly, the Court declines to accept and enter any of the proposed orders." 

The Order then recited the standard for granting summary judgment under Rule 56 of the 

West Virginia Rules of Civil Procedure, noting that "summary judgment is proper only where the 

moving party shows that there is no genuine issue as to any material fact and that it is entitled to 

judgment as a matter of law." The circuit court correctly acknowledged that its "function at the 

summary judgment stage is not to weigh the evidence and determine the truth of the matter but to 

determine whether this a genuine issue for trial." Finally, the circuit court held that "[ a] motion for 

summary judgment should be granted only when it is clear that there is no genuine issue of fact to 

be tried and inquiry concerning the facts is not desirable to clarify the application of the law." 

Following this recitation of the law, the circuit court concluded that none of the parties had 

met their burden under Rule 56, stating that "[i]t is the ORDER of this Court that each and every 
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pending dispositive motion, whether for summary judgment or partial summary judgment, be and 

hereby are DENIED. In support of the Court's determination, it FINDS that genuine issues of 

material fact exist as to each cause of action averred by Plaintiff herein." 

Following entry of the circuit court's Order denying all pending motions for summary 

judgment on July 30, 2018, the parties attempted to mediate the dispute but were unsuccessful. 

On November 29, 2018, the circuit court entered an order directing the parties to attend a pretrial 

conference on December 18, 2018. Shortly after that Order, on December 5, 2018, Vanderra filed 

the Petition. Because of the nature ofthe relief sought in the Petition, the circuit court subsequently 

vacated the pretrial conference pending disposition of the Petition. By Order dated December 10, 

2018, this Court directed Chesapeake to file a response to the Petition by January 7, 2018, and this 

summary response pursuant to Rule 16(h) is filed consistent with that Order. 

II. Argument 

A. Because the circuit court's Order denying summary judgment is interlocutory 
and not appealable, "factual or evidentiary findings" are unnecessary. 

The primary question presented in the Petition is whether the circuit court's denial of 

Vanderra's motion for summary judgment on the basis that genuine issues of material fact exist 

was error of such a degree that it warrants a Writ of Prohibition from this Court, simply because 

that conclusion was not accompanied by "factual or evidentiary findings." This relief is not 

warranted or required here because the circuit court's Order is a non-appealable interlocutory 

order. The "factual or evidentiary findings" that Vanderra claims are so necessary serve no purpose 

because there is no appellate review at this stage of the proceeding. 

Vanderra purports to support its argument with two primary cases: Fayette Cnty. Nat 'I 

Bank v. Lilly, 1999 W. Va. 349,484 S.E. 2d 232 (1997) and W Va. Dep't of Health and Human 
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Res. v. Payne, 231 W. Va. 563, 746 S.E.2d 554 (2013). Both cases involve orders that were 

immediately appealable following the disposition of summary judgment motions by the circuit 

court. In Lilly, the circuit court granted a defendant's motion for summary judgment, and the 

plaintiff appealed. In that case, the circuit court's order was a final order and subject to appellate 

review. In the course of its opinion (affirming the grant of summary judgment), this Court stated 

that "a circuit court's order granting summary judgment must set out factual findings sufficient to 

permit meaningful appellate review. Findings of fact, by necessity, include those facts which the 

circuit court finds relevant, determinative of the issues and undisputed." Id. at 237. Here, the circuit 

court did not grant a motion for summary judgment, there is no appellate review of a grant of 

summary judgment, and therefore this case is inapposite. 

In Payne, the circuit court denied a defendant's motion for summary judgment that was 

based on a qualified immunity defense. Under West Virginia law, "a circuit court's denial of 

summary judgment that is predicated on qualified immunity is an interlocutory ruling which is 

subject to immediate appeal under the collateral order doctrine." Syl. Pt. 2, Robinson v. Pack, 223 

W. Va. 828, 679 S.E.2d 660 (2009). Because the order denying summary judgment was an 

immediately appealable interlocutory order, this Court undertook appellate review at this stage of 

the proceedings. This Court stated in passing that "an order denying summary judgment on the 

basis of undisputed disputed material facts referring merely to allegations in the pleadings is 

insufficient for the purposes of appellate reviev,l." Id. at 570. But the Court's holding was limited 

to the specific situation involving appellate review of an immediately appealable summary 

judgment order involving immunity: "we hold that a circuit court's order denying summary 

judgment on qualified immunity grounds on the basis of disputed issues of material fact must 

contain sufficient detail to permit meaningful appellate review." Id. at 571. 
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In contrast here, the circuit court's Order denying Vanderra's motion for summary 

judgment is not predicated on any application of qualified immunity, and it is not an immediately 

appealable order. Rather, it is interlocutory order that is not appealable. See Aetna Cas. & Sur. 

Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963) ("An order denying 

a motion for summary judgment is merely interlocutory, leaves the case pending for trial, and is 

not appealable except in special instances in which an interlocutory order is appealable. "). As such, 

this Court's sole rationale for requiring "sufficient detail" in an order denying summary judgment 

- to enable meaningful appellate review - serves no purpose here because there will be no appellate 

review at this stage. l 

Furthermore, it is well-settled law that an order denying summary judgment on the basis 

that genuine issues of material fact exist will merge into the final judgment issued after trial by the 

circuit court. As such, the order denying summary judgment will never be separately appealable -

any appeal will lie solely from the final judgment issued by the circuit court. See, e.g. Larson v. 

Benediktsson, 152 P.3d 1159 (Ala. 2007) (collecting cases recognizing that at a minimum, a ruling 

at summary judgment that material issues of fact exist for trial is not separately appealable after 

trial and final judgment). The rationale for this rule is straightforward: "[ d]enial of summary 

judgment is strictly a pretrial order that decides only one thing - that the case should go to trial, 

i.e. that the claim remains pending for trial." See id. at 1166-67. Once a full trial has occurred and 

judgment is rendered, that ruling merges with and is superseded by the final judgment. See id. 

Accordingly, the "factual or evidentiary findings" that Vanderra claims are so critical as to warrant 

I Vanderra's citation to State ex. reI. W Virginia Dep 't of Health & Human Res. v. Kaujinan, 203 
W. Va. 56, 506 S.E.2d 93 (1998) is inapplicable for the same reason - that case also involved the 
adjudication of a qualified immunity defense at summary judgment which was subject to 
immediate appeal as a collateral order. 

- 7 -



a Writ of Prohibition from this Court are not appealable and will not be subject to separate appellate 

review. Because there will be no "meaningful appellate review" of the findings that Vanderra 

demands, there was no reason for the circuit court to identify them, and certainly no justification 

for a Writ of Prohibition from this Court to require them at this procedural juncture. 

B. This Court lacks jurisdiction to grant summary judgment in favor of 
Vanderra at this stage of the proceedings. 

Vanderra's other arguments in the Petition are foreclosed because this Court does not have 

jurisdiction to consider them or grant any of the other relief sought by Vanderra. 

First, Vanderra goes beyond asking for "factual and evidentiary findings" from the circuit 

court, and instead requests that this Court reverse the circuit court's Order denying its motion for 

summary judgment and enter summary judgment in its favor. As the circuit court's Order denying 

Vanderra's motion for summary judgment was interlocutory and not appealable, this Court lacks 

appellate jurisdiction to reverse the order on its merits at this procedural juncture. See Aetna Cas. 

& Sur. Co., supra. 

Second, Vanderra alternatively requests that this Court enter judgment in its favor on the 

basis that Chesapeake's claims against it are barred under various exclusionary provisions in 

Vanderra's underlying insurance policy. This Court cannot grant such relief because Vanderra 

never filed any declaratory judgment action placing the interpretation of the insurance policy at 

issue in the underlying litigation. Because the interpretation of the exclusionary provisions in the 

underlying insurance policy has never been placed at issue with the circuit court, this Court lacks 

appellate jurisdiction to be the first court to consider this claim and these arguments. Under the 

guise of a Writ of Prohibition, Vanderra is seeking to short-circuit the entire litigation process and 
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instead litigate issues with this Court instead of the circuit court. This is an improper request that 

is beyond the jurisdiction of this Court. Accordingly, it must be denied. 

III. Conclusion 

Respondent Chesapeake Appalachia, L.L.c. requests that this Honorable Court deny in all 

respects Petitioner Vanderra Resources, LLC's Petition for a Writ of Prohibition or, in the 

alternative, Writ of Mandamus. 

January 4, 2019 Respectfully submitted by: 

V. Mehalic (WV State Bar No. 2519) 
Law ffices of Jeffrey V. Mehalic 
364 Patteson Drive, No. 228 
Morgantown, West Virginia 26505 
Phone: (304) 346-3462 

Counsel for Respondent 
Chesapeake Appalachia, L. L. C. 
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