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PETITIONER'S REPLY IN SUPPORT OF PETITION 

I. Introduction 

In its Response to Vanderra Resources, LLC's ("Vanderra") Petition. Chesapeake 

Appalachia, LLC ("Chesapeake") conspicuously does not argue that the Circuit COUl1's ruling 

below was correct. Instead Chesapeake seeks to foreclose this Court's review of the denial 

Order altogether. Chesapeake posits that Orders denying summary judgment based on the 

existence of disputed material fact issues need not make any effort to identify those issues or 

elucidate the matters requiring trial. Chesapeake contends that the requirement of such detailed 

findings is limited to instances in which the trial court's ruling is immediately appealable as of 

right, such as grants of summary judgment or rulings regarding immunity. 

Notwithstanding ample opportunity to have done so, however, this COUl1 has never 

limited the requirement of detailed findings in the manner Chesapeake suggests. Instead the 

language of this Court's decisional law makes clear that the requirement applies to all summary 

judgment rulings. That broad application of course makes perfect sense, since a trial cOUl1's 

particularized Order spelling out the issues to be determined at trial serves as a critical aid to 

both the litigants and the trial court in conducting an orderly triaL and also is of great benefit to 

this Court in the event of appellate review of any Order belmv, no matter at what juncture. 

Moreover, Chesapeake' s contention that summary judgment denials are not reviewable 

following trial is not only manifestly incorrect but it overlooks the practical realities of the 

litigation process, and the usefulness of a pretrial Order setting forth the particular factual issues 

to be submitted for a jury's determination. 
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The trial court's Order in this case did not compOli with well-settled requirements 

articulated by this Court. This Court should accordingly review the matter and correct the 

deficiency. Ifit faithfully does so, then VandeITa's entitlement to summary judgment 

will be clear. VandeITa submits this Reply in support of its Petition. 

II. Reply 

This Court has repeatedly held that an Order either granting or denying summary 

judgment must provide detailed factual and legal findings sufficient to reveal the basis for the 

circuit court's ruling and identify the issues to be tried. See Fayette Cnt". Nat'! Bank v. Lilly, 

199 W.Va. 349,484 S.E.2d 232 (1997) overruled on other grounds by Sostaric v. MarshalL 234 

W.Va. 449, 766 S.E.2d 396 (2014): W.Va. Dep't. of Health and Human Res. v. Payne, 231 

W.Va. 563, 746 S.E.2d 554 (2013); see also State ex reI. W. Virginia Dep't of Health & Human 

Res. v. Kaufman, 203 W.Va. 56, 506 S.E.2d 93 (1998): Gentry v. Mangum, 195 W.Va. 512, 521, 

466 S.E. 171, 180 (1995); Keesecker v. Bird, 200 W.Va. 667,490 S.E.2d 754 (1997): Nestor v. 

Bruce Hardwood Flooring. L.P., 206 W.Va. 453, 525 S.E.2d 334 (1999): Scites v. Marcum. 211 

W.Va. 30, 560 S.E.2d 505 (2002); Toth v. Bd. of Parks & Recreation Comm'rs, 215 W.Va. 51, 

593 S.E.2d 576 (2003); Pruitt v. W.Va. Dep't of Pub. Safety, 222 W.Va. 290, 664 S.E.2d 175 

(2008); Grayiel v. Appalachian Energy Partners 2001-0. LLP, 230 W.Va. 91, 736 S.E.2d 91 

(2012): State ex reI. W.Va. Cherrington v. Erie Ins. Prop. & Cas. Co., 231 W.Va. 470, 745 

S.E.2d 508 (2013). 

Chesapeake does not contend that the Order entered by the trial cOUli below complies 

with this directive. Rather, Chesapeake reads into the case law a limiting qualifier that simply 

does not exist. Specifically, Chesapeake contends that a summary judgment Order must contain 

such findings only if the Order is immediately appealable, i. e., an Order granting summary 

judgment or a denial subject to immediate appeal under the collateral order doctrine. 
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This Court, however, has never limited the holdings of Lilly, Payne and their progeny in 

the manner that Chesapeake suggests. To the contrary, the Court has been clear that its 

directives apply to all summary judgment orders whether granting or denying summary 

judgment; to wit: "the circuit court's order must provide clear notice to all parties and the 

reviewing court as to the rationale applied in granting or denying summary judgment.'· Lillv, 

199 W.Va. at 354, 484 S.E.2d at 237. In Pavne. this Court reaffirmed its holding in Lillv and 
~, "- -------'-

further clarified its applicability to orders both granting and denying summary judgment: 

Although this holding is phrased in terms of granting summary judgment both 
the holding and our cases discussing it make clear that a lower court's factual 
findings when ruling on summary judgment-whether denying or granting-must 
be sufficient to elucidate to this COUli the basis for its ruling. In fact in Lilly, this 
Court stated that "the circuit cOUli's order must provide clear notice to all parties 
and the reviewing court as to the rationale applied in granting or denying 
summary judgment." 199 W.Va. at 354, 484 S.E.2d at 237. 

Payne, 231 W.Va. at 569, 746 S.E.2d at 560 (emphasis in original). 

This Court easily could have included limiting language of the type prayed for by 

Chesapeake. It did not. While recognizing the particular import of a detailed summary 

judgment Order \vhen considering a qualified immunity defense in Payne, the Court certainly did 

not limit its holding to such situations,' as Chesapeake suggests: The Court stated: 

This Court has previously explained that "[t]he function of summary judgment is 
'to pierce the boilerplate of the pleadings and assay the parties' proof in order to 
determine whether trial is actually required.' " Powderidge Unit O'wners Ass /11 v. 
Highland Properties. Ltd.. 196 W.Va. 692, 697, 474 S.E.2d 872, 877 (1996) 
(quoting Hal1lon v. Chambers. 195 W.Va. 99,106,464 S.E.2d 741, 748 (1995)). 
We have further held that [t]he paIiy opposing a motion for summary judgment 
may not rest on allegations of his or her unsworn pleadings and must instead 
come f011h with evidence of a genuine factual dispute. Mere allegations are 
insufficient in response to a motion for summary judgment to show that there is a 
genuine issue for trial. Crum v. Equity Il1l1s. Inc .. 224 W.Va. 246, 254, 685 S.E.2d 
219,227 (2009); see also Powderidge. 196 W.Va. at 698, nn. 10, 11, 474 S.E.2d 
at 878, nn. 10, 11. Likewise, an order denying summary judgment on the basis of 
unidentified "disputed material facts" referring merely to the allegations in the 
pleadings is insufficient for purposes of appellate review. 

,.., 
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231 W.Va. at 570-71, 746 S.E.2d at 561-62. Though the Court indicated that "[t]his is 

particularly so in the case of qualified immunity", the Court plainly did not limit its application 

to only that circumstance. The numerous cases cited hereinabove instead contain language 

applying the mandate across the board. 

The wisdom of a broad application of the requirement is manifest. In the event summary 

judgment is denied, an Order explicating the issues to be tried is of extraordinary benefit to the 

orderly administration of the ensuing trial. It assists the trial court the litigants, and perhaps 

most importantly, the jury. It also facilitates appellate review of any issue that should arise on 

appeal. This Court has never limited the application of the requirement in the manner contended 

for by Chesapeake because the value of a detailed Order is equal if not greater where summary 

judgment is denied. 

Regarding the value of such an Order to this Court Chesapeake contends that a circuit 

court's denial Order is an interlocutory Order that will never be subject to independent appellate 

review. Chesapeake's position is mistaken. In support of this argument Chesapeake relies on a 

single Alabama Supreme Court case-Larson v. Benediktsson, 152 P.3d 1159 (Ala. 2007)

while ignoring a wealth of contrary West Virginia Supreme COUl1 jurisprudence. Indeed. this 

Court has expressly held that a party may separately appeal a denial of summary judgment after 

the conclusion of a trial and the entry of a final order. See Wilfon2. v. Wilfon2., 156 W.Va. 754, 

759, 197 S.E.2d 96, 100 (1973); Adkins v. Chevron. USA. Inc., 199 W.Va. 518, 522,485 S.E.2d 

687,691 (1997); Coleman v. Sopher, 201 W.Va. 588,594 n. 3,499 S.E.2d 592, 598 n. 3 (1997): 

Findlay v. State Farm Mut. Auto. Ins. Co., 213 W.Va. 80, 100,576 S.E.2d 807, 827 (2002): see 

also City of Saint Albans v. Botkins, 228 W.Va. 393, 719 S.E.2d 863 (2011). This Court 

explained in Wilfon2. as follows: 
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The principle of non-appealability in interlocutory rulings is well grounded in 
reason. It prevents the loss of time and money involved in piece-meal litigation 
and the moving party, though denied of immediate relief or vindication is not 
prejudiced. The action simply continues toward a resolution of its merits 
following a decision on the motion. If unsuccessful at triaL the movant may still 
raise the denial of his motion as error on an appeal subsequent to the entry of a 
final order. 

Wilfong:, 156 W.Va. at 758-59,197 S.E.2d at 99-100. Given that then there is plainly no reason 

to hold denial orders to any less stringent of a standard. 

This Court's decision in City of Saint Albans v. Botkins, 228 W.Va. 393, 719 S.E.2d 863 

(2011) is especially instructive. In that case, the plaintiff alleged that his civil rights had been 

violated due to the use of excessive force by city police officers. The defendant police officers 

moved for summary judgment on multiple bases including the defense of qualified immunity: the 

circuit court denied that motion. On appeaL this Court limited its review to the sole issue of 

qualified immunity noting that "any summary judgment rulings on grounds other than immunity 

are reserved for reviev./ at the appropriate time should the interlocutory appeal result in finding 

immunity inapplicable under the circumstances." 228 W.Va. at 397, n. 13, 719 S.E.2d at 868, n. 

13. Recognizing the possibility of an eventual appeal of these other summary judgment issues 

after trial, the Court noted that that the "circuit court orders relative to dispositive motions should 

adequately address all reasons underlying the decision reached in order to preserve the matters 

for appellate review." 228 W.Va. at 402, n. 22, 719 S.E.2d at 872, n. 22. 

Moreover, underlying Chesapeake's position is the mistaken notion that detailed findings 

in a summary judgment Order serve no purpose other than to aid in meaningful appellate review 

of the denial Order itself. That ignores the assistance a detailed Order provides to a reviewing 

court in any posture, not only of the Order itself. but any subsequent rulings in the case. It also 

overlooks the practical value a detailed Order serves to the parties, the Circuit Court itself and 
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the jury that \\lill ultimately decide the case. Indeed, this Court has recognized the utility of 

detailed factual and legal findings to the Circuit Court: "To be clear, being explicit about its 

reasoning ... assists the hearing tribunal in analyzing legal claims and the equities of the 

situation ... " Lilly, 199 W.Va. at 353, n. 8,484 S.E.2d at 237. 

Next, Chesapeake argues that this Court is somehow without jurisdiction to reverse the 

Circuit Court's Order and grant summary judgment in favor of Vanderra. First Chesapeake 

maintains that because the Circuit Court's Order was "interlocutory and not appealable'" this 

Court does not have appellate jurisdiction to reverse the Order on its merits. This ignores \'vell

settled West Virginia Supreme Cou11 precedent in which this Court, upon a petition for writ 9f 

prohibition, has reviewed and reversed interlocutory orders on the merits. See. e.g., State ex reI. 

State Auto Property Ins. Cos. v. Stucky, 239 W.Va. 729,806 S.E.2d 160 (2017) (reversing order 

denying summary judgment and entering judgment in favor of petitioner); State ex reI. Universal 

Underwriters Ins. Co. v. Wilson, 239 W.Va. 338, 801 S.E.2d 216 (2017) (reversing order 

denying motion to dismiss): SER Monongahela Power Co. v. Fox, 227 W.Va. 531. 711 S.E.2d 

601 (2011) (same). This Court is plainly within its power to correct a trial court ruling that does 

not comport with applicable juris prudence. Id. Chesapeake's position is once again in discord 

with the law as laid down by this Court. 

Finally, Chesapeake contends that this Court is without appellate jurisdiction to address a 

dispositive insurance coverage question, because according to Chesapeake "the interpretation of 

the exclusionary provisions in the underlying insurance policy has never been placed at issue 

with the circuit court". See Chesapeake's Response, pp. 3, 8-9. That contention is confounding, 

since the coverage issue was squarely addressed on numerous occasions in the trial court at every 

stage of the case, including repeatedly throughout summary judgment proceedings. As early as 
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November 2013, Vanderra raised the issue of insurance coverage by way of affirmative defenses 

asserted in its Answer, and as an additional basis for summary judgment Vanderra expressly 

argued that the subject insurance policy does not provide coverage for Chesapeake's claims 

pursuant to several exclusions contained therein. See RI5-16, R20, R23-24, R32-R40. 

Chesapeake addressed the issue in its Opposition to Vanderra's dispositive motion. See R120-

126. The matter was further addressed and explicitly argued by both Vanderra's and 

Chesapeake's counsel at oral argument. See R308-310. Chesapeake's contention that the 

insurance coverage question has "never even been the subject of an underlying action with the 

Circuit Court" is simply patently false. I 

III. Conclusion 

WHEREFORE. for the foregoing reasons and the reasons set forth in Vanderra's original 
J ....... ....... ....... 

Petition, this Court should reject Chesapeake's attempt to foreclose revie\v of the Circuit Court's 

Order and grant Vanderra's Petition for Writ of Prohibition or Mandamus in its entirety. 

Date: February 12.2019 

I See Chesapeake's Response. p. 3. 

By: -------"'=------I--+--+-l---1'-+---
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ALevicoff((iiL . i of 
W.Va. I.D. #: 4549 
Edward I. Levicoff, Esquire 
ELevicoffrcv.Levicot1Law.com 
W.Va. I.D. #: 12486 
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