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I. Question Presented 

Petitioner, Vanderra Resources, LLC ("Vanderra"), I presents a question of significant 

importance unique to the administration of justice within the State of West Virginia. The issue 

involves the lower court's departure from well-settled mandates of the West Virginia Supreme 

Court regarding the required content of summary judgment Orders, as set forth in Fayette Cnty. 

Nat' I Bank v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997) overruled on other grounds 

by Sostaric v. Marshall, 234 W.Va. 449, 766 S.E.2d 396 (2014), W.Va. Dep't. of Health and 

Human Res. v. Payne, 231 W.Va. 563,746 S.E.2d 554 (2013), and their progeny. The question 

presented is as follows: 

Whether the Circuit Court committed error by generically denying Vanderra's 

motion for summary judgment on the basis that "genuine issues of material fact exist", 

where the denial Order did not make any factual or evidentiary findings at all, and the 

record evidence did not present a single particular issue that in fact warrants a trial. 

Vanderra respectfully submits that the question must be answered in the affirmative. 

II. Statement Of The Case 

A. Statement Of The Facts 

1. Design and Construction of the Drill Pad, and Landslides 

The Plaintiff below, Chesapeake Appalachia, LLC ("Chesapeake"), filed this action to 

recover costs it incurred in repairing a failed natural gas drill pad that collapsed due to numerous 

landslides. It sued the two entities that designed and built the pad, but also sued Vanderra, a 

1 This submission is made by Bitco General Insurance Company ("Bitco"), which as discussed more fully 
below is defending in the name of its insured, Vanderra, pursuant to the terms of an Order entered by the 
United States Bankruptcy Court for the Northern District of Texas granting relief from the automatic stay 
provisions of the Bankruptcy Code limited to the pursuit of proceeds of applicable liability insurance 
coverage available to Vanderra. 
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reclamation contractor that it hired after the pad had already collapsed, to repair the land which 

had already slid. 

Chesapeake IS a natural gas and oil production company.2 In 2009, Chesapeake 

commenced efforts to construct a Marcellus shale gas well drilling pad on property owned by 

Ray Baker, referred to as the "Baker Site", located in Marshall County, West Virginia.3 

Chesapeake hired Defendant Kelly Surveying, PLLC ("Kelly") to survey the site, plot the drill 

pad, and prepare drawings.4 Chesapeake hired Defendant Kanawha Stone Company, Inc. 

("KSC") as its earthwork contractor to physically construct the drill pad in accordance with 

Kelly's design. 5 

Physical construction of the pad began in the summer of 2010.6 Virtually immediately as 

construction began, various incidents of earth movement and landslides occurred at the site. 7 

Construction was delayed and repairs to the drill pad were required.s Following repairs to the 

drill pad, construction of the pad resumed and was completed in the fall of2010.9 

Utilizing the newly constructed pad, Chesapeake's drilling contractors began their 

drilling operations in October 2010.10 During drilling operations, several additional landslides 

occurred throughout the Baker Site. II Various additional instances of earth movement occurred 

on an ongoing basis throughout the first half of 20 11.12 

2 R0005. All citations are to the Appendix Record filed contemporaneously herewith, designated in this 
Petition as "R ". 
3 Id. 
4 Id. 
s Id. 
6 R0006. 
7 Id.; R0045-R0046. 
8 R0006. 
9 Id. 
10 Id.; R0046. 
II R0006. 
12 Id. 
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To address the ongomg landslides, Chesapeake retained an engmeerIng finn, GAl 

Consultants ("GAl"), to prepare a remedial site stabilization plan. 13 GAl completed a draft 

repair plan by mid-May 2011. 14 Following completion of a subsurface exploration study, GAl 

issued a revised stabilization plan. 15 Chesapeake hired Vanderra in August 2011 as a 

reclamation contractor to implement GAl's stabilization plan in accordance with GAl's 

directives. 16 

Vanderra's work commenced on August 29, 2011. 17 While Vanderra was on-site 

implementing GAl's stabilization plan, additional earth movement occurred. 18 At that point 

Chesapeake hired a new geotechnical engineering consultant, AMEC Environmental & 

Infrastructure ("AMEC"), to draft a new stabilization plan. 19 AMEC subcontracted its own 

reclamation contractor, Vecellio & Grogan ("V &G"), to implement AMEC's new stabilization 

plan.2o Vanderra accordingly left the project on December 21, 2011, after roughly four months 

on-site.21 Slope stabilization work continued for the next nine months without Vanderra's 

involvement.22 There was one other instance of earth movement during that time.23 The 

remediation work concluded in September 2012.24 

To assist it in ascertaining the cause of the landslide activity on-site, Chesapeake retained 

a geotechnical engineering expert, Christopher Grose ("Mr. Grose") of Potesta Engineers and 

13 R0047. 
14 Id. 
15 R0047-R0048. 
16 Id.; R0007; ROl12; R0309. 
17 R0048. 
18 R0007; R0048-R0049. 
19 R0049-ROOSO. 
20 R0049-ROOS2. 
21 Id. 
22 Id. 
23 ROOS2-ROOS3. 
24 Id. 

(L0752887.1 } 3 



Environmental Consultants. Upon his retention, Mr. Grose performed an extensive analysis of 

the available physical and documentary evidence which culminated in the issuance of a well 

written, detailed expert report dated November 19, 2014 (the "Grose Report,,).25 The Grose 

Report sets out a detailed chronology of the landslides and damages that are the subject of this 

action, as well as his conclusions regarding the various factors that contributed to causing the 

landslides at the Baker Site.26 A thorough review of Mr. Grose's expert report reveals that he 

does not implicate Vanderra in any way, and does not suggest that any ofVanderra's actions or 

omissions caused or contributed to causing the landslides in question. Mr. Grose mentions 

Vanderra only in passing, incidentally as he does with non-parties GAl, AMEC, V &G, and 

others. Mr. Grose does not suggest that Vanderra defaulted on its contractual obligations or that 

its conduct fell below any applicable standard of care. Instead Mr. Grose focuses his conclusions 

exclusively on the activities of parties other than Vanderra, namely the original designer and 

builder of the pad. In his deposition, Mr. Grose testified that his report embraces all of his case-

related opinions in this action.27 

2. Vanderra's Bankruptcy 

On September 9, 2012, Vanderra filed for bankruptcy in the United States Bankruptcy 

Court for the Northern District of Texas. (Action No. 12-45137-DML). That effectuated an 

automatic stay of this litigation against Vanderra pursuant to 11 U.S.C. §362(a) of the 

Bankruptcy Code. Chesapeake sought a modification of the stay in the Bankruptcy Court. 

Pursuant to a Stipulated Order to which Chesapeake agreed, the stay was modified, but only to 

the extent of applicable liability insurance proceeds available to V anderra. 28 As such, 

25 R0042. 
26 Id. 
27 R0090. 
28 R0068. 
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Chesapeake may only recover in this action to the extent of liability insurance coverage that is 

available to Vanderra for the claims asserted against it herein.29 

3. Vanderra's General Liability Insurance Policy 

There is only one liability insurance policy implicated by Chesapeake's allegations 

against Vanderra. During the time frame at issue, Vanderra was the named insured under a 

standard commercial general liability policy issued by Bitco General Insurance Company flk/a 

Bituminous Insurance Corporation ("Bitco") at Policy No. CLP 3547469 ("the Policy,,).3o The 

Policy was issued to Vanderra at its headquarters in Fort Worth, Texas. The Policy was in effect 

from January 1,2011 through January 1,2012. 

As is typical in commercial liability policies, the Policy contains several important 

exclusions. The Policy includes a "Contractual Liability" exclusion, as well as several "Property 

Damage" exclusions, which state that the insurance does not apply to: 

b. Contractual Liability 

"Bodily injury or "property damage" for which the insured is 
obligated to pay damages by reason of the assumption of liability 
in a contract or agreement. This exclusion does not apply to 
liability for damages: 

1. That the insured would have in the absence of the contract or 
agreement; or 

2. Assumed in a contract or agreement that is an "insured 
contract" provided the "bodily injury" or "property damage" 
occurs subsequent to the execution of the contract or 
agreement. 

J. "Property damage" to 

29 Id. 
30 R0072. 
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(5) That particular part of real property on which you or any 
contractors working directly or indirectly on your behalf are 
performing operations, if the "property damage" arises out of 
those operations; or 

(6) That particular part of any property that must be restored, 
repaired or replaced because "your work" was incorrectly 
performed on it .. Y 

B. Procedural History 

The Complaint in this action was filed on February 4, 2013. Almost two years later, on 

December 2, 2014, Chesapeake served a supplemental disclosure of expert witnesses which 

contained the Grose Report. 32 As discussed hereinabove, the Grose Report failed to suggest that 

Vanderra defaulted on its contractual obligations or that Vanderra's work contributed in any way 

to the landslides that are the subject of this litigation. Based on this lack of any evidence to 

support the claims against it, Vanderra moved for summary judgment on March 6, 2015.33 

Chesapeake opposed the motion solely on grounds of prematurity, arguing that it should be 

afforded additional time to conduct discovery in order to adduce evidence sufficient to defeat 

Vanderra's motion.34 The parties agreed to postponement of the summary judgment hearing so 

as to allow Chesapeake an opportunity to conduct at whatever additional discovery it felt it 

needed.35 

After the close of discovery several years later, on October 27,2017, Vanderra re-filed its 

summary judgment motion, once again predicated upon a lack of evidence to support 

31 R0075; R0077-R0078. 
32 R0357-R0398. 
33 R0354. 
34 R0450. 
35 R0520. 
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Chesapeake's claims against it.36 Chesapeake filed a written Response III opposition to 

Vanderra's motion.37 Chesapeake also tellingly filed a Cross-Motion for Partial Summary 

Judgment of its own, seeking to invoke the doctrine of res ipsa loquitur as a means of avoiding 

the necessity of furnishing specific evidence of wrongdoing.38 Oral argument on the Cross-

Motions was held, and when the Court asked point blank whether Chesapeake possessed any 

evidence of Vanderra's departure from its contractual obligations, Chesapeake's counsel starkly 

conceded, "We don't knoW."39 

At the conclusion of oral argument, the Circuit Court requested that the parties submit 

proposed findings of fact and conclusions of law.4o The trial court requested that those 

submissions be made in Word format by way of email to the Court.41 The parties all complied 

and on July 25,2018 submitted detailed proposed findings in Word format. 42 Five days later, on 

July 30,2018, the Circuit Court entered an Order devoid of any factual findings or legal analysis 

and denying every pending motion for summary judgment on the basis of "genuine issues of 

material fact" which the Court did not identify.43 The Court thereafter entered an Order referring 

the case for a second mediation,44 which was unsuccessful. Vanderra now files this Petition. 

III. Summary Of The Argument 

The Circuit Court generically denied Vanderra's motion for summary judgment on the 

basis that "genuine issues of material fact exist", yet the denial Order is devoid of any factual 

36 R0013. 
37 ROI09. 
38 R0533. 
39 R0309. 
40 R0311. 
41 Id. Notably, at oral argument, the Court expressly recognized the comprehensiveness and quality of the 
parties' briefing. Id. 
42 R0313; R0344 .. Kelly and KSC had also filed separate dispositive motions of their own. 
43 ROOOI. 
44 R523. 
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findings, any legal analysis, and any identification of such "issues" whatsoever. The Order 

simply denies the motion and says nothing else of substance. This represents a departure from 

an important feature unique to West Virginia jurisprudence requiring that a summary judgment 

Order must set forth the particular factual and legal findings upon which the decision rests, 

sufficient to alert the parties and any reviewing court as to the rationale applied. The Circuit 

Court's Order violates this important mandate of West Virginia law. 

The Circuit Court's failure to enter an appropriate Order is especially significant here, 

since the record is devoid of any competent evidence sufficient to support the claims asserted 

against Vanderra, and therefore more precise findings were unavailable to the trial court from the 

record evidence. If the Court had endeavored to make the required findings supporting a denial 

of summary judgment, the record would not have pennitted it to do so. It is undisputed that 

Vanderra contracted to perfonn remediation work as directed by Chesapeake's separately 

retained engineer; yet as Chesapeake's counsel expressly conceded at oral argument, there is no 

evidence whatsoever that Vanderra departed from the engineer's directions in any respect. Nor 

is there any admissible evidence that Vanderra's acts or omissions caused or contributed to 

causing any earth movement for which Chesapeake seeks recovery. In fact Chesapeake's own 

geotechnical engineering expert perfonned a thoroughgoing analysis of the failed drill pad, and 

he rendered no opinions or criticisms whatsoever regarding Vanderra or its work. 

Finally, separate and apart from that clear lack of evidence, Chesapeake's claims against 

Vanderra fail for still another reason. Vanderra is a defunct bankrupt debtor, and pursuant to an 

Order from the United States Bankruptcy Court for the Northern District of Texas, any potential 

recovery from Vanderra in this case is limited exclusively to Vanderra's available liability 

insurance proceeds. The clear and unambiguous language of Vanderra's applicable liability 
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insurance policy, however, plainly excludes coverage of Chesapeake's claims against Vanderra 

here. Since there are no available liability insurance proceeds, Chesapeake's claims against 

Vanderra necessarily fail. 

The lower court failed to craft an appropriate denial order precisely because the record 

did not permit it to do so. Vanderra is entitled to a Writ prohibiting the lower court from 

enforcing its deficient Order, and further directing that summary judgment be entered in 

Vanderra's favor. 

IV. Statement Regarding Oral Argument And Decision 

This case is suitable for selection for Rule 19 Oral Argument for two reasons. First, the 

Circuit Court's Order generically denying summary judgment on the basis of unidentified 

"genuine issues of material facts" represents an "error in the application of settled law",4s since 

West Virginia law is well-settled that Orders denying summary judgment must set forth factual 

findings sufficient to permit meaningful appellate review. Syl. pt. 4, Payne, supra. Further, the 

reason the Circuit Court did not make the required findings is because the record did not enable 

it to do so, since there is no admissible evidence sufficient to support Chesapeake's claims 

against this Petitioner. This case therefore also falls under the rubric of Rule 19(a)(3) embracing 

"cases claiming insufficient evidence." This case is plainly appropriate for oral argument. 

V. Argument 

A. The Circuit Court's Summary Judgment Order Is Deficient Under West Virginia 
Supreme Court Precedent 

This Court has held that regardless of whether a Circuit Court grants or denies summary 

judgment, its Order must provide factual findings sufficient to elucidate -- to both the parties and 

the reviewing court -- the basis for its ruling. Syl. Pt. 3, Lilly, 199 W.Va. at 354, 484 S.E.2d at 

45 W.Va.R.App.P., Rule J9(a)(l). 
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237. ("Although our standard of review for summary judgment remains de novo, a circuit 

court's order granting summary judgment must set out factual findings sufficient to permit 

meaningful appellate review. Findings of fact, by necessity, include those facts which the circuit 

court finds relevant, determinative of the issues and undisputed."); Payne, 231 W.Va. at 571, 746 

S.E.2d at 562 ("[W]e hold that a circuit court's order denying summary judgment.. .. on the basis 

of disputed issues of material fact must contain sufficient detail to permit meaningful appellate 

reVIew. In particular, the court must identify those material facts which are disputed by 

competent evidence and must provide a description of the competing evidence or inferences 

therefrom giving rise to the dispute which preclude summary disposition."); see also State ex reI. 

W. Virginia Dep't of Health & Human Res. v. Kaufman, 203 W.Va. 56, 506 S.E.2d 93 (1998) 

(granting writ of prohibition where the lower courts failed to adequately articulate the bases for 

the denials of summary judgment); Gentry v. Mangum, 195 W.Va. 512, 521,466 S.E. 171,180 

(1995) ("[O]n summary judgment, a circuit court must make factual findings sufficient to permit 

meaningful review."). 

In Lilly, this Court recognized that this judicial requirement is a departure from the 

approach employed in a majority of other jurisdictions, which serves to underscore the unique 

importance of this mandate within the state of West Virginia. This Court stated as follows: 

We are fully cognizant that a majority of jurisdictions do not require trial courts to 
set out findings in orders granting summary judgment. It was said by the court in 
Owens v. Rado. 659 So.2d 87, 92 (Ala. 1995) that "a court should not enter a 
summary judgment if, to enter a judgment, the court must make findings of fact." 
The position taken in Owens is consistent with the majority approach to this issue. 
We believe this approach is grounded in blind adherence to fictional legal form 
that sacrifices concrete legal substance. Requiring that meaningful findings be set 
out in orders granting summary judgment does not somehow transform circuit 
court's into triers of fact -- engaging in weighing and credibility determinations 
that are prerequisites for disputed jury facts. In reviewing a circuit court's order 
granting summary judgment this Court, like all reviewing courts, engages in the 
same type of analysis as the circuit court .... When we are through with our 
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analysis, we render written findings, i.e., OpInIOnS which set out reasons that 
explain our decisions. Were we to continue to follow the logic of the majority on 
this issue, we must ultimately concede that this Court cannot render opinions 
rationalizing our decisions when reviewing summary judgment orders. In the final 
analysis, it is illogical to prohibit circuit courts from making meaningful findings 
in granting summary judgment. This Court does exactly that when we review 
orders granting summary judgment. Of course, we are not requiring circuit courts 
to render the elaborate findings that are the standard for this Court's opinions; but, 
we are requiring meaningful findings that will guide our review of decisions 
granting summary judgment. The circuit court's order must provide clear notice to 
all parties and the reviewing court as to the rationale applied in granting or 
denying summary judgment. "To be clear, being explicit about its reasoning not 
only assists the hearing tribunal in analyzing legal claims and the equities of the 
situation, but also facilitates appellate review." Province, 196 W.Va. at 483,473 
S.E.2d at 904. 

Lilly, 199 W.Va. at 353, n. 8, 484 S.E.2d at 236, n.8. This Court has reaffirmed its holding in 

Lilly on multiple occasions, signaling the significance of this development in the administration 

of justice within this state.46 

The Circuit Court's Order in this matter plainly departs from these judicial requirements. 

Despite having the benefit of the parties' fully briefed summary judgment motions, almost two 

hours of oral argument, and the parties' submission of detailed proposed findings of fact and 

conclusions of law, the Circuit Court issued an Order devoid of any meaningful discussion of the 

issues that would provide either the parties or this Court with any guidance as to the rationale 

applied or the issues to be tried. The Order lacks any particularized findings at all. Applicable 

law clearly dictates that the Order as written cannot stand. 

46 See Keesecker v. Bird, 200 W.Va. 667, 490 S.E.2d 754 (1997); Dep't of Health & Human Res. v. 
Kaufman, 203 W.Va. 56, 506 S.E.2d 93 (1998); Nestor v. Bruce Hardwood Flooring, L.P., 206 W.Va. 
453, 525 S.E.2d 334 (1999); Scites v. Marcum, 211 W.Va. 30, 560 S.E.2d 505 (2002); Toth v. Bd. of 
Parks & Recreation Comm'rs, 215 W.Va. 51, 593 S.E.2d 576 (2003); Pruitt v. W.Va. Dep't of Pub. 
Safety, 222 W.Va. 290, 664 S.E.2d 175 (2008); Grayiel v. Appalachian Energy Partners 2001-D, LLP, 
230 W.Va. 91, 736 S.E.2d 91 (2012); State ex reI. W.Va. Cherrington v. Erie Ins. Prop. & Cas. Co., 231 
W.Va. 470, 745 S.E.2d 508 (2013). 

(L0752887.i } 11 



Payne, supra makes this abundantly clear. In Payne, this Court rejected a summary 

judgment Order that contained far more detail than the generic Order sub judice, but was 

nonetheless found to be deficient under applicable standards. There, a decedent's estate filed a 

wrongful death suit against West Virginia Department of Health and Human Resources (DHHR). 

The Circuit Court denied DHHR's motion for summary judgment on immunity grounds, on the 

purported basis of disputed material facts. The Court entered a denial Order of which sixteen 

paragraphs were devoted to "Findings of Fact" and "Conclusions". Still, this Court found that 

the Circuit Court's Order was "nothing more than a conclusory disposal of the qualified 

immunity issue, with a talismanic referral to 'disputed material facts. '" Payne, 231 W.Va. at 

569, 746 S.E.2d at 560. The Court poignantly wrote: 

[T]he majority of the "Findings of Fact" are undisputed, general background to 
the events giving rise to the suit; the only paragraph containing "disputed" issues 
of fact is a simple conglomeration of bare allegations from the complaint. The 
circuit court then concludes that "the plaintiffs have shown that there are disputed 
material facts, and have presented evidence which could allow the trier of fact to 
determine that the decisions made by the defendants in connection with and 
relating to plaintiffs' claims were not discretionary." 

The order references no "evidence" which the Paynes "presented," much less 
identifies the "disputed material facts" which precluded summary judgment. 

231 W.Va. at 569-70, 746 S.E.2d at 560-61. Importantly, having found the Order deficient, this 

Court went on to address the merits of the immunity issue, and ultimately entered judgment for 

the Petitioner since the record mandated such relief. 

This case is substantively on all fours with Payne, except that the Order in this case is 

even more inadequate. In Payne, the Order at issue at least provided ten paragraphs of 

background facts and six paragraphs devoted to legal conclusions, whereas the Order here 

discusses nothing of any consequence whatsoever. The Order here sets forth no particular 
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findings at all. It simply concludes in rote fashion that "genuine issues of material fact exist". 

R0003. The Order is plainly deficient and cannot be enforced. 

B. Summary Judgment For Vanderra Was Mandated Since There Is No Admissible 
Evidence Sufficient To Support The Claims Asserted Against It 

Consistent with this Court's approach in Payne, this Court should not only strike the 

existing Order, but it should proceed to examine the record and determine whether in fact any 

issues remain for trial. If not, then as in Payne, this Court should enter judgment for Vanderra as 

a matter oflaw. 

If the Court faithfully examines the record in this case, it must conclude that record below 

did not support any triable claim against Vanderra. In accordance with West Virginia's well-

settled summary judgment standard,47 a careful examination of the record will reveal that 

judgment in Vanderra's favor is mandated as a matter of law. 

47 The legal standard governing a motion for summary judgment in the State of West Virginia is well
settled. "Rule 56(c) of the West Virginia Rules of Civil Procedure allows a Motion for Summary 
Judgment to be granted to the defendant if the pleadings, depositions, answers to interrogatories, and any 
admissions on file, together with affidavits, if any, show that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment as a matter of law." Crum v. Equity Inns, Inc., 244 
W.Va. 246, 253, 685 S.E.2d 219, 226 (2009). "Roughly stated, a 'genuine issue' for purposes of West 
Virginia Rule of Civil Procedure 56( c) is simply one half of a trial worthy issue, and a genuine issue does 
not arise unless there is sufficient evidence favoring the non-moving party for a reasonable jury to return 
a verdict for that party." Syl. Pt. 5, Jividen v. Law, 194 W.Va. 705,461 S.E.2d 451 (1995) (emphasis 
added). Likewise, summary judgment is warranted where the record demonstrates a lack of evidence to 
support the non-movant's case and "the evidence is so one-sided that the movant must prevail as a matter 
of law." Tolliver v. The Kroger Co., 201 W.Va. 509, 513,498 S.E.2d 702, 706 (1997). Rule 56 is 
"designed to effect a prompt disposition of controversies on their merits without resort to a lengthy trial if 
there essentially is no real dispute as to salient facts or if it only involves a question of law." Lilly, 199 
W,Va. at 352, 484 S.E.2d at 235, quoting Williams v. Precision CoiL Inc., 194 W.Va. 52, 58, 459 S.E.2d. 
329, 335 (1995) (internal quotation marks omitted). In order to defeat a motion for summary judgment, 
the nonmoving party must nonetheless offer some '''concrete evidence from which a reasonable ... [finder 
of fact] could return a verdict in ... [its] favor'" or other "'significant probative evidence tending to 
support the complaint.'" Anderson v. Liberty Lobby, 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 
(1986), quoting First Nat'l Bank of Arizona v. Cities Servo Co., 391 U.S. 253, 290,88 S.Ct. 1575, 1593, 
20 L.Ed.2d 569, 593 (1968); Crain V. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987). The party 
opposing summary judgment must satisfy the burden of proof by offering more than a mere "scintilla of 
evidence," and must produce evidence sufficient for a reasonable jury to find in a nonmoving party's 
favor. Anderson, 477 U.S. at 252. 
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1. Chesapeake's Claims Necessarily Sound In Contract And There Is No 
Evidence Whatsoever That Petitioner Departed From Its Contractual Duties 

Summary judgment for Vanderra is mandated because there is zero evidence, admissible 

or otherwise, that Vanderra breached any duty it owed Chesapeake. The existence and scope of 

Vanderra's duties owed to Chesapeake are matters of law for the Court to decide. Aikens v. 

Debow, 208 W.Va. 486, 491, 541 S.E.2d 576, 581 (2000). "The determination of whether a 

defendant in a particular case owes a duty to the plaintiff is not a factual question for the jury; 

rather the determination of whether a plaintiff is owed a duty of care by a defendant must be 

rendered by the court is a matter oflaw." Syl. Pt. 5, Id. 

Here, as Chesapeake's contractor, Vanderra's duties were purely contractual in nature. 

The gist of Chesapeake's action against Vanderra therefore necessarily lies exclusively in 

contract. See Dan Ryan Builders. Inc. v. Crystal Ridge Development, Inc., 783 F.3d 976 (4th 

Cir. 2015); Silk v. Flat Top Constr., Inc., 192 W.Va. 522, 453 S.E.2d 356 (W.Va. 1994). The 

trial court itself expressly recognized this during oral argument, as follows: 

THE COURT: Gist of the action. Gist of the action is a doctrine or otherwise 
known as an economic loss doctrine.... What it does, it's a doctrine that 
precludes plaintiffs from recasting ordinary breach of contract claims into tort 
losses. 

R0297.48 The scope of Vanderra's duties must therefore be confined to the extent of its 

contractual undertaking. 

Dan Ryan Builders, supra is directly on point and demonstrates this very clearly. In that 

case, homebuilder Dan Ryan filed suit against a grading contractor asserting claims of 

negligence and contractual breach in connection with the construction of a fill slope and a 

subsequent landslide. The District Court rejected the plaintiffs effort at making out a negligence 

48 Although this discussion occurred with respect to Chesapeake's claims against a different contractor
Kelly-it is no less applicable to Chesapeake's claims against its other contractors, including Vanderra. 
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claim, ruling that the "gist of the action" instead lay exclusively in contract. The Fourth Circuit 

Court of Appeals affirmed, noting that "the negligence action in tort [must] arise independent of 

the existence of the contract. .. If the action is not maintainable without pleading and proving the 

contract, where the gist of the action is the breach of the contract, either by malfeasance or non-

feasance, it is, in substance, an action on the contract whatever the pleading." 783 F .3d at 981 

(quoting Cochran v. Appalachian Power Co., 162 W.Va. 86,246 S.E.2d 624,628 (1978)). The 

Court of Appeals went on to state as follows: 

Recovery in tort will be barred if any of the following factors are demonstrated: 
(1) where liability arises solely from the contractual relationship between the 
parties; (2) when the alleged duties breached were grounded in the contract itself; 
(3) where any liability stems from the contract; and (4) when the tort claim 
essentially duplicates the breach of contract claim or where the success of the tort 
claim is dep'endent on the success of the breach of contract claim." 

Id. at 982 (quoting Gaddy Eng'g Co. v. Bowles Rice McDavid Graff & Love, LLP, 231 W.Va. 

577, 746 S.E.2d 568, 577 (2013)). The Court of Appeals held that Dan Ryan's "negligence 

claim was actually a claim for breach of contract. Thus, Dan Ryan's negligence claim fails as a 

matter oflaw." Id. 

Silk, supra, likewise makes the same point. In Silk, homeowners sued their primary 

subcontractor for deficient work building their home. They purported to assert claims sounding 

in both tort and contract, but this Court rejected the tort claims, finding instead that the action 

sounded exclusively in contract. The Court wrote: 

In determining whether the underlying action is merely one of breach of contract 
or is a tort claim, we find helpful the analysis set forth by the United States Court 
of Appeals for the Fourth Circuit in City of Richmond, Va. v. Madison Mgmt. 
Group, Inc., 918 F.2d 438,446 (4th Cir. 1990): 

"'The law of torts is well equipped to offer redress for losses 
suffered by reason of a 'breach of some duty imposed by law to 
protect the broad interests of social policy.' Tort law is not 
designed, however, to compensate parties for losses suffered as a 
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result of a breach of duties assumed only by agreement. That type 
of compensation necessitates an analysis of the damages which 
were within the contemplation of the parties when framing their 
agreement. It remains the particular province of the law of 
contracts. ,,, 

Silk, 192 W.Va. at 526, 453 S.E.2d at 360 (citing Sensenbrenner v. Rust, Orling & Neale, 

Architects, Inc., 374 S.E.2d 55,58 (Va. 1988)). 

Just as in both Dan Ryan Builders and Silk, Chesapeake's claims against Vanderra 

necessarily sound exclusively in contract. Stated otherwise, Vanderra owed Chesapeake only 

those duties that it contractually assumed and undertook. 

Chesapeake conspicuously presented no evidence whatsoever in the court below, 

admissible or otherwise, that Vanderra departed from its contractual duties in any respect. All 

parties agree that Vanderra contractually undertook only "to implement a remediation and 

reclamation plan from GAl Consultants",49 and despite years of extensive discovery, Chesapeake 

has adduced no evidence at all of Vanderra's departure from GAl's plans or directives. 

Tellingly, Chesapeake did not point the trial court to a single contractual provision it contends 

Vanderra breached, and during oral argument the Court asked Chesapeake's counsel point blank 

if any evidence exists indicating that Vanderra deviated from GAl's plans and directives, and 

Chesapeake's counsel starkly admitted, "We don't know." R0309. Chesapeake did not and 

cannot produce evidence sufficient to demonstrate Vanderra's departure from its contractual 

duties. This is fatal to its claims against Vanderra. Summary judgment for Vanderra was 

mandated. 

2. There Is No Competent Evidence That Vanderra Caused Or Contributed In 
Causing Any Earth Movement On-Site 

49 See R0112; R0309. 
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Chesapeake likewise did not and could not produce any admissible evidence sufficient to 

establish that Vanderra's acts or omissions contributed to causing Chesapeake's harms. For that 

reason as well, Chesapeake's claims against Vanderra necessarily fail. 

At the outset, Chesapeake has no expert evidence that implicates Vanderra, which alone 

is a bar to its claims. It is beyond peradventure that where a matter is beyond the competency of 

a layperson, then an expert must be employed. Tanner v. Rite Aid of W.Va., Inc., 194 W.Va. 

643,461 S.E.2d 149 (1995). This case obviously involves matters beyond the understanding ofa 

lay juror. It requires an analysis of the cause of earth movement, which as Chesapeake's own 

engineer states in tum necessitates consideration of soil composition, local geology, weather 

patterns, slope gradients, and other complex construction and geotechnical issues regarding the 

Baker Site. An expert would also need to establish causation between the actions or inactions of 

the Defendants and the landslides. This type of complex geotechnical causation analysis is 

clearly outside the general knowledge and ken of a layperson. The issue is even more 

complicated in the context of the claims against Vanderra, insofar as Chesapeake alleges 

aggravation of an already-existing earth movement problem on-site. Clearly a lay jury IS 

unequipped to decipher any of these complicated issues without competent expert opinion. 

Indeed recognizing this, Chesapeake retained a geotechnical engineering expert, Mr. 

Grose, to assist it in ascertaining the cause of the landslide activity on site. At no point in Mr. 

Grose's thorough 26-page analysis, however, does he opine that the remediation work performed 

by Vanderra was in any way deficient or caused the landslides in question. At no juncture does 

Mr. Grose criticize Vanderra, or opine that its work was defective or unworkmanlike. Mr. Grose 
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simply provides no opinion with respect to Vanderra from which a reasonable trier of fact could 

determine Vanderra to be liable. 5o Judgment on this basis alone was mandated. 

In a desperate effort to salvage some colorable claim against Vanderra, Chesapeake's 

opposition to Vanderra's dispositive motion cited a stray, offhand remark made by KSC 

employee Frank Williams during his deposition, to the effect that an access road cut by Vanderra 

might possibly have contributed to certain of the earth movement on-site. Chesapeake's strained 

citation to this offhand remark as the sole basis for a claim only underscores the lack of any 

competent evidence that could actually support a viable cause of action against Vanderra. In fact 

by his own admission Mr. Williams's offhand remark is merely unfounded lay conjecture, and in 

tum plainly inadmissible. Mr. Williams himself readily conceded that he was not present when 

Vanderra was on-site, has no firsthand knowledge of what Vanderra did or did not do, and has no 

firm conclusions about Vanderra's work at all. ROI03-ROI06. His testimony on the topic 

therefore does not even amount to a scintilla of evidence, let alone sufficient evidence to sustain 

a claim. See Anderson, 477 U.S. at 252 (party opposing summary judgment must offer more 

than a mere "scintilla of evidence" to prevail). He testified: 

A. Well, [V anderra] cut a road - a path down to the bottom of the repair area 
and straight down through the fill. And a bunch of heavy rains came and there 
was a very, very wet season, and I think that contributed. But again, I don't 
know. 

Q. Let me try to rephrase this, and tell me if I misstate it. That because there 
was a lot of rain, it was a wet season, the fact that there had been - that Vanderra 
had cut a path straight through the fill, all of that rain then contributed or caused 
the second slip to occur? 

Attorney Tinney: Object to the form. 

A. The--- let me say this another way if I can. When we left the site, 
everything was stable, okay, cleaned up, buttoned up, A-Okay. Vanderra came in. 

50 During his sworn deposition testimony, Mr. Grose conceded that all of his opinions were contained 
within the body of his report. R0090. 
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There, 1 would assume would have been some approved sequence of reclamation 
because there was some kind of design on the way it was going to be corrected. I 
don't know who did it, but there was some kind of design on the way it was going 
to be corrected. So, between whomever was there that did the design and 
Vanderra, there would have been a course of action. 1 heard that there had been a 
slip, and 1 went up on a weekend, went on the site and took a look. And 1 could 
see where a road had been cut down through this fill area that 1 don't think was 
particularly prudent, okay. The weather was terrible and there was lots of rain 
and that type of thing. So, you know, it probably aided in what occurred, okay. It 
was contributing factors. That's the best 1 can say. 

*** 

Q. Okay. Do you have any knowledge about the cause of [the} slip - well, the 
next slip in a different area that you referred to? 

A. No sir. 

Q. You don't have any OplnlOn about anyone's role, any contractor or any 
entity's role in the causation of that slip? 

A. It is --- again, it's my understanding that Vanderra was there. The work was 
being directed through Chesapeake to them with instructions, you know, on what 
they were going to do. 1 know that they were working on two areas. So how all 
that tied together in those slips, you know, I don't know. As 1 said, we left the 
site, it was buttoned up and ok. 

R0103-R0106 (emphasis added). Mr. Williams' own testimony clearly establishes that his 

statements regarding the cause of the landslides are pure speculation, and uncertain at that. He 

admits that he was not on site when the slides occurred, has no firsthand knowledge of what 

Petitioner did or was directed to do at the time of the slides, and has no firm conclusion that 

Petitioner's work in fact caused the landslides. Two separate times Mr. Williams flat-out states, 

"I don't know." Mr. Williams's own testimony makes clear that his lay opinion amounts to 

unfounded speculation and would therefore be inadmissible. See W.Va.R.Evid. 104(a), 401, 
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402.51 This is the only evidence Chesapeake offered against Vanderra, and it IS plainly 

insufficient to send the claims to a jury. 

This Court has stated that inadmissible evidence cannot rightfully create an issue of fact 

sufficient to defeat summary judgment. Hoskins v. C&P Telephone Co. of W.Va., 169 W.Va. 

397, 287 S.E.2d 513 (1982) (citing W.Va.R.C.P. 56(e) and noting that Affidavits submitted in 

opposition to summary judgment motions "shall be made on personal knowledge, shall set forth 

such facts as would be admissible in evidence, and shall show affirmatively that the affiant is 

competent to testify to the matters stated therein. ") (emphasis added). This Court has likewise 

stated: 

[T]o withstand the [summary judgment] motion, the nonmoving party must show 
there will be enough competent evidence available at trial to enable a finding 
favorable to the nonmoving party. Hoskins v. C&P Tel. Co. of W.Va., 169 W.Va. 
397, 400, 287 S.E.2d 513, 515 (1982) (allegations in an affidavit that would be 
inadmissible at trial cannot be used to respond to a motion for summary 
judgment). For example, "[uJnsupported speculation is not sufficient to defeat a 
summary judgment motion." Felty v. Graves-Humphreys Co., 818 F.2d 1126, 
1128 (4th Cir. 1987). 

Williams, 194 W.Va. 52, 61, 459 S.E.2d 329, 338 (1995) (emphasis added). 

In this instance, the testimony Mr. Williams provides is neither made upon personal 

information nor anything more than lay conjecture. It is plainly an insufficient evidentiary basis 

on which to send the claims against Vanderra to trial. 52 It does not suffice to create a triable 

51 Even if Mr. Williams were a qualified expert, which he is not and has not been designated as such, his 
unfounded speculation would still be inadmissible conjecture. In State v. LaRock. 196 W.Va. 294,307, 
470 S.E.2d 613, 626 (1996), the Court "suggested that evidence which is no more than speculation is not 
admissible under Rule 702." See also Gentry, 195 W.Va. at 527, 466 S.E.2d at 186, quoting Newman v. 
Hy-Way Heat Systems, Inc., 789 F.2d 269, 270 (4th Cir. 1986) ("nothing in the Rules appears to have 
been intended to permit experts to speculate in fashions unsupported by, and in this case indeed in 
contradiction of, the uncontroverted evidence"); Craddock v. Watson, 1997 W.Va. 62, 475 S.E.2d 62 
(1996). 
52 In its opposition papers filed in the trial court, Chesapeake also cited to testimony regarding an "access 
road" provided by of KSC corporate designee Arthur King, Mr. Grose, and Chesapeake's corporate 
designee Mark Bottrell. Chesapeake's citation to these individuals' testimony concerning an "access 
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issue under any circumstances. A jury cannot be permitted to find against Vanderra given the 

absence of any admissible evidence sufficient to make out a prima facie case. Judgment in 

Vanderra's favor was mandated. 

C. Chesapeake's Claims Against Petitioner Fail Because Chesapeake Is Limited To 
Available Insurance Proceeds Of Which There Are None 

As noted above, Vanderra filed for bankruptcy in the Northern District of Texas which 

effectuated an automatic stay of this litigation. The stay was subsequently modified and, 

pursuant to a Stipulated Order, Chesapeake's recovery against Petitioner in this action is limited 

to whatever proceeds ofVanderra's liability insurance Policy may be available. See R0068. The 

Policy, however, does not provide coverage for Chesapeake's claims pursuant to several clear 

and unambiguous exclusions contained therein. Vanderra raised this in the trial court as yet an 

additional basis for summary judgment; yet neither in its opposition papers nor at oral argument 

did Chesapeake even address, let alone refute, Vanderra's position on the merits of the 

applicability of the Policy's exclusions. 53 For this reason as well, summary judgment for 

Petitioner is mandated. 

1. Texas Law Applies To The Construction Of The Insurance Policy Terms 
And West Virginia Law Applies To The Substantive Claims Of Liability 

It is well-settled in West Virginia that "in a case involving the interpretation of an 

insurance policy, made in one state to be performed in another, the law of the state of the 

formation of the contract shall govern, unless another state has a more significant relationship to 

road" likewise bespeaks a virtual concession of a lack of any actual material evidence, since Mr. King and 
Mr. Grose disclaimed any firsthand knowledge of the subject and simply repeated what Mr. Williams had 
told them, and Mr. Bottrell likewise disclaimed any firsthand knowledge of the subject and simply recited 
the alleged hearsay statements of a third-party consultant who he claims had told him things about the 
project. See R0200-R0201; R0211-R0212; R0226. Chesapeake's citation to these individuals' testimony 
as meaningful evidence was facetious. 
53 Instead, Chesapeake made a convoluted argument to the effect that because Vanderra's insurer had not 
declined coverage outright but rather defended, therefore there must necessarily be coverage. Obviously 
the argument is utterly confused. 
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the transaction and the parties, or the law of the other state is contrary to the policy of this state." 

Joy Technologies, Inc. v. Liberty Mutual Ins. Co., 187 W.Va. 742, 745, 421 S.E.2d 493, 496 

(1992), quoting Liberty Mutual Ins. Co. v. Triangle Industries, Inc., 182 W.Va. 580, 390 S.E.2d 

562 (1990). In this case, the Policy was formed in Texas, when Bitco issued and Vanderra 

accepted the Policy in Fort Worth, Texas. Moreover, both West Virginia and Texas have 

enforced the exclusions contained in standard commercial liability policies in the same manner 

and there is therefore no conflict with West Virginia public policy. Thus, Texas law should be 

applied with respect to the exclusions, as it is in concert with West Virginia law and is not 

contrary to West Virginia public policy. 

2. The Contractual Liability Exclusion Bars Coverage 

Like most standard commercial liability policies, the Policy issued by Bitco contains a 

standard "Contractual Liability" exclusion. R0072. Specifically, exclusion 2(b) of the Policy 

states in pertinent part that the Policy does not provide coverage for: 

R0075. 

b. Contractual Liability 

"Bodily injury or "property damage" for which the insured is 
obligated to pay damages by reason of the assumption of liability 
in a contract or agreement. This exclusion does not apply to 
liability for damages: 

3. That the insured would have in the absence of the contract or 
agreement; or 

4. Assumed in a contract or agreement that is an "insured 
contract" provided the "bodily injury" or "property damage" 
occurs subsequent to the execution of the contract or 
agreement. 

While the Complaint here appears to make a convoluted effort to plead both negligence 

and breach of contract claims, applicable law dictates that the claims necessarily sound 
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exclusively in contract alone. Importantly, though Texas law governs the construction of the 

insurance policy, West Virginia law applies to the substantive claims of liability asserted against 

Petitioner.54 That is because West Virginia of course follows the choice-of-Iaw rule of lex loci 

delecti, which here would plainly point to application of West Virginia law since the alleged 

wrong was committed in this state. 

Notably, West Virginia does not recognize tort liability in this context. Dan Ryan 

Builders, supra; Silk, supra. Silk is particularly instructive here, since it addressed Contractual 

Liability exclusion under materially identical circumstances. As discussed above, in that case 

the plaintiff home buyers asserted contract claims and identical negligence claims against a 

homebuilder. This Court rejected the homebuyers' attempt to recast their contract claims as 

negligence claims, and concluded that all claims instead necessarily sounded exclusively in 

contract. 192 W.Va. 522 at 526, 453 S.E.2d at 360. The Court further held that the defendant's 

54 The doctrine of depecage stands for the proposition that different issues within the same case may be 
governed by different states' laws. See Black's Law Dictionary (1983 5th ed.); Restatement (Second) of 
Conflicts of Law § 146 (1971) ("the local law of the state where the injury occurred determines the rights 
and liabilities of the parties, unless, with respect to the particular issue, some other state has a more 
significant relationship") (emphasis added); Id. § 145 cmt. d ("courts have long recognized that they are 
not bound to decide all issues under the local law of a single state."); Berg Chilling Systems, Inc., 435 
F.3d 455, 462 (3d Cir. 2006); Progressive Septic Inc. v. SeptiTech. LLC, 2011 WL 939022, *5 (D.Md. 
2011) (citing Black's Law Dictionary 469-70 (8th ed. 2004); Brown v. Novartis Pharmaceuticals Corp., 
No. 08-cv-00130-FL, 2011 WL 6318987 at *2 (E.D.N.C. Dec. 16,2011) ("The Restatement and 
Tennessee choice of law jurisprudence allow for depecage, the application of different state's laws to 
different issues in a case"); Aguirre Cruz v. Ford Motor Co., 435 F.Supp.2d 701, 706 (W.D.Tenn. 2006) 
(although Tennessee residents purchased the vehicle in Tennessee and the crash occurred in Mexico, 
Michigan law on punitive damages applies because "[ d]efendants' principal place of business and the 
place where the alleged misconduct occurred has the most significant relationship to the issue of punitive 
damages"); Talley v. Novartis Pharmaceuticals Corp., No. 08-cv-361-GCM, 2011 WL 2559974 
(W.D.N.C. June 28, 2011) (holding that North Carolina law applied to the case generally, but New Jersey 
punitive damages law applied because "the corporate decisions at issue regarding labeling and packaging 
occurred in New Jersey"); Meng v. Novartis Pharmaceuticals Corp., Nos. L 7670-07MT, L-6072-08MT, 
2009 WL 4623715 (NJ.Super. Law Div. November 23, 2009) (noting that under the most significant 
relationship test, the law governing the right to punitive damages need not necessarily be the same as the 
law governing the measure of compensatory damages). 

(L0752887.1 ) 23 



insurer, USF&G, did not owe any coverage of the claims, since they were excluded pursuant to a 

verbatim Contractual Liability Exclusion as is contained within the Bitco policy. Id. 

The exact same analysis and outcome obtains here. Chesapeake's claims against 

Vanderra necessarily sound in contract alone and under the clear and unambiguous language of 

the Contractual Liability exclusion to the Policy coverage of those claims is excluded. Again, 

Texas law applies to the construction of the Policy provisions, and Texas enforces the 

Contractual Liability exclusion as written, just as West Virginia does. See Gilbert Texas 

Construction, L.P. v. Underwriters at Lloyd's London, 327 S.W.3d 118 (Tex. 2010). In Gilbert, 

a general contractor was sued by the owner of a building that sustained water damage as an 

alleged result of the insured's construction activities. The insured general contractor settled the 

case and then brought a breach of contract action against its excess liability insurer, arising from 

the insurer's refusal to provide coverage for the insured's settlement of the underlying contract 

claim. In evaluating a materially identical Contractual Liability exclusion, the Texas Supreme 

Court held that the exclusion is clear and unambiguous, and was to be faithfully applied as 

written. The Court rejected the insured's argument that the exclusion only applied to indemnity 

contracts, as follows: 

We agree with [the insurer] that the exclusion is not ambiguous. The exclusion is 
straightforward and not reasonably subject to two interpretations. It applies to 
liabilities the insured assumes by contract or agreement and not just to a particular 
subset of liabilities such as indemnity contracts. As discussed above, interpreting 
the exclusion narrowly as Gilbert urges would yield a circular reading when the 
exclusion is considered in context with the insured-contract exception to the 
exclusion. In order to interpret the policy in a manner that harmonizes and gives 
effect to all provisions so that none are meaningless, Underwriters' interpretation 
is the only reasonable interpretation. 
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Id. at 133. Thus, the court found that the Contractual Liability Exclusion applied and there was 

no coverage for the breach of contract claims asserted against the contractor. 55 

The exact same result must apply here. The Contractual Liability exclusion is applicable 

and bars coverage under the Policy. 56 As such, Petitioner is entitled to summary judgment as a 

matter of law. 

3. The Property Damage Exclusions Bar Coverage 

The Policy also contains several "Property Damage" exclusions that foreclose coverage 

as well. Specifically, exclusions j(5) and j(6) of the Policy state in pertinent part that there is no 

coverage for the following: 

j. "Property damage" to 

55 Gilbert is in accord with West Virginia law as well as the law of several other states. In fact, a great 
majority of courts and commentators across the country have addressed this very issue and have held that 
the explicit, unambiguous, and express Contractual Liability exclusion forecloses coverage for all contract 
liability, including breach of contract claims asserted against the insured, except where the insured has 
assumed the liability of another in an "insured contract". Nationwide Mut. Ins. Co. v. CPB Int'l Inc., No. 
3:06-cv-0363, 2007 WL 4198173, at *8 (M.D. Pa. Nov. 26, 2007) ("Exclusion (b) is simply further 
clarification in the policy that contract-based claims are not covered."); CIM Ins. Corp. v. Midpac Auto 
Ctr., Inc., 108 F.Supp.2d 1092 (D.Haw. 2000) (clause in policy stating that policy does not apply to 
liability assumed under any contract or agreement means that any claim that is depended on the existence 
of an underlying contract is not covered) ; Monticello Ins. Co. v. Dismas Charities, Inc., No.3:96- CV-
550S, 1998 WL 1969611, at *2 (W.D.Ky. Ap.3, 1998) (exclusion for liability assumed by the insured 
under any contract or agreement does not arise only when a party assumes the liability for another party; 
rather, the plain meaning of the policy excludes a breach of contract claim from coverage); TGA Dev .. 
Inc. v. N. Ins. Co. of N.Y., 62 F.3d 1089 (8th Cir. 1995) (exclusion for which the insured has assumed 
liability in a contract or agreement plainly excluded coverage for contractual claims and not just hold
harmless or indemnity agreements); Century Sur. Co. v. Hardscape Constr. Specialties, Inc., 578 F.3d 
262, 2009 U.S. App. LEXIS 25300 (5 th Cir. 2009) (applying Texas law) (holding that the Contractual 
Liability exclusion operates to exclude claims grounded primarily in breach of contract and that no tort 
claims were asserted that triggered the "insured contract" exception); State Farm Fire & Cas. Co. v. 
Metropolitan Mgmt., 2007 U.S. Dist. LEXIS 86373 * 12 (2007) (applying Hawaii law) (holding that 
claims arising from the insured's obligations under a contract are barred from coverage». Considering 
the foregoing, it is evident that courts across the country have found that the plain and unambiguous terms 
of Contractual Liability exclusion (b) precludes coverage for any of the allegations of breach of contract 
made by Chesapeake. 
56 There is no colorable basis to argue that any of the Policy's exceptions to the Contractual Liability 
exclusion apply. 
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(S) That particular part of real property on which you or any 
contractors working directly or indirectly on your behalf are performing 
operations, if the "property damage" arises out of those operations; or 

(6) That particular part of any property that must be restored, repaired 
or replaced because "your work" was incorrectly performed on it ... 

R0077-R0078. 57 The Texas courts have long held that exclusions j(S) and j(6) are clear and 

unambiguous and exclude property damage caused by the insured's work. See, e.g., Dallas 

National Ins. Co. v. Calitex Corp., 4S8 S.W.3d 210 (Tex. App. 21S); Malone v. Scottsdale Ins. 

Co., 147 F.Supp.2d 623 (S.D. Tex. 2001) (citing Gar-Tex Const. Co. v. Employers Cas. Co., 771 

S.W.2d 639 (Tex.App. 1989); Eulich v. Home Indem. Co., S03 S.W.2d 846 (Tex. Cir. App. 

1973); Houston Bldg. Servo V. Am. Gen. Fire and Cas. Co., 799 S.W.2d 308 (Tex. App. 1990)); 

Jim Johnson Homes, Inc. V. Mid-Continent Casualty Co., 244 F.Supp.2d 706, 710-11, 717 

(N.D.Tex. 2003). 

As discussed hereinabove, Chesapeake offers no evidence that Vanderra's work caused 

the landslides at issue. But even if it could, it is manifest that exclusions j(S) and j(6) would in 

57 The Policy also provides the following definitions: 

17. "Property damage" means: 
a. Physical injury to tangible property, including all resulting loss of use of that 
property. All such loss of use shall be deemed to occur at the time of the physical injury 
that caused it; or 
b. Loss of use of tangible property that is not physically injured. All such loss 
shall be deemed to occur at the time of the occurrence" that caused it. 

22. "Your work" means: 
a. Work or operations performed by you or on your behalf; and 
b. Materials, parts or equipment furnished in connection with such work or 
operations; 

"Your work" includes: 
a. Warranties or representations made at any time with respect to the fitness, 
quality, durability, performance or use of "your work"; and 
b. The providing of or failure to provide warnings or instructions. 

R0088-R0089. 
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that event operate to bar coverage of Vanderra' s claims. Chesapeake plainly seeks recovery for 

property damage to "[t]hat particular part of real property on which [Vanderra is] performing 

operations", see exclusion j(5), and to "[t]hat particular part of any property that must be 

restored, repaired or replaced because [Vanderra's work] was incorrectly performed on it", see 

exclusionj(6). Indeed, when asked in discovery to identify which instances of earth movement it 

contends Vanderra's work caused, Chesapeake responded: 

Vanderra's work that caused or contributed to the landslides or other 
manifestations of earth movement include, after the first landslide occurred, 
cutting or creating an access road in the area where subsequent landslides 
occurred and where Vanderra had been hauling fill dirt, thus creating or 
contributing to the instability of the terrain and enabling the landslides to occur. 

See R0096 (emphasis added). This directly implicates the exclusions on their face. 

Exclusions j(5) and j(6) plainly apply to preclude coverage under the clear and 

unambiguous terms of the Policy. Because Chesapeake may only recover to the extent of 

applicable insurance coverage, Chesapeake's claims necessarily fail. Vanderra is entitled to 

summary judgment as a matter of law. 

D. A Writ Of Prohibition Or Mandamus Is Appropriate In This Matter 

Prohibition lies as a matter of right in all cases of usurpation and abuse of power by an 

inferior tribunal or where the tribunal exceeds its legitimate powers. W.Va. Code § 53-1-1; Syl. 

pt. 2, State ex reI. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977). A Writ of 

Prohibition will be used to "correct only substantial, clear-cut, legal errors plainly III 

contravention of a clear statutory, constitutional, or common law mandate which may be 

resolved independently of any disputed facts and only in cases where there is a high probability 

that the trial will be completely reversed if the error is not corrected in advance." State ex reI. 
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Am. Elec. Power Co. v. Nibert, 237 W.Va. 14, 19,784 S.E.2d 713, 718 (2016) (internal citations 

omitted). 

In determining whether to entertain and issue the writ of prohibition for cases not 
involving an absence of jurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) 
whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises 
new and important problems or issues of law of first impression. These factors are 
general guidelines that serve as a useful starting point for determining whether a 
discretionary writ of prohibition should issue. Although all five factors need not 
be satisfied, it is clear that the third factor, the existence of clear error as a matter 
of law, should be given substantial weight. 

SyI. pt. 4, State ex reI. Hoover v. Berger, 199 W.Va. 12,483 S.E.2d 12 (1996). 

A Writ of Prohibition is an appropriate remedy for Vanderra in this matter because the 

Circuit Court's summary judgment Order is glaringly inadequate. It is devoid of any factual 

findings, any articulation of the salient issues, and any discussion of the particular issues to be 

tried, all contrary to clear mandates handed down by this Court regarding the required content of 

such Orders. 58 The Order contains no elucidation whatsoever of the facts and evidence that the 

Circuit Court found relevant and determinative of the issues, and sets forth no rationale 

underlying the denial of summary judgment. Instead the Circuit Court simply states in rote 

fashion that "genuine issues of material fact exist", without endeavoring to spell out a single such 

58 Alternatively, a Writ of Mandamus is an appropriate remedy in this matter since in entering the 
deficient summary judgment Order at issue, the Circuit Court disregarded its clear-cut obligation to set 
forth factual findings and legal analysis to provide the basis for its ruling. See State ex reI. Kucera v. City 
of Wheeling, 153 W.Va. 538,170 S.E.2d 367 (1969) ("[A] writ of mandamus will not issue unless three 
elements coexist-{l) the existence of a clear right in the petitioner to the relief sought; (2) the existence 
of a legal duty on the part of respondent to do the thing which the petitioner seeks to compel; and, (3) the 
absence of another remedy at law.' ") 
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"issue", or what evidence exists to support it. The Order is plainly deficient under well-settled 

law. 

The Circuit Court's failure to fulfill its obligation to fashion an appropriate Order works a 

particularly manifest injustice here, since as discussed more fully hereinabove there is a complete 

lack of admissible evidence to support the claims against Vanderra. Indeed the Circuit Court in 

all likelihood did not satisfy its obligations of outlining triable issues precisely because it could 

not possibly do so. As such, in the absence of the Writ, Vanderra will be "damaged or 

prejudiced in a way that is not correctable on appeal," since Vanderra will be subjected to the 

costs and vicissitudes of defending itself at trial of a case in which summary judgment is clearly 

mandated. See~, State ex reI. Abraham Linc. Corp. v. Bedell, 216 W.Va. 99,602 S.E.2d 542 

(2004) (issuing a Writ of Prohibition preventing the lower court from further litigation where 

there was no genuine issue of material fact warranting submission of the matter to a jury). Had 

the Circuit Court faithfully examined the record, it necessarily would have concluded that 

Chesapeake's claims against Vanderra must fail. Consistent with the approach taken in 

procedurally similar cases, Vanderra submits that it is proper for this Court to do what the Circuit 

Court did not and, considering the full record before it, enter an appropriate Order granting 

judgment in Vanderra's favor. See Payne, 231 W.Va. at 571, 746 S.E.2d at 562 ("We find that 

our de novo review of the record before us permits us to resolve this particular case without 

further detail or analysis from the circuit court."); Ward v. Cliver, 212 W.Va. 653, 656, 575 

S.E.2d 263, 266 (2002) ("The order of the circuit court in the instant case does not meet 

[the Lilly] standard-there is simply a boilerplate reference to the statutory language. However, 

we conclude that no purpose would be served by a remand under the facts of the instant case. "); 

Pruitt, 222 W. Va. at 295,664 S.E.2d at 180 ("[T]his Court is able to resolve the issues before us 
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without a detailed order and thus have no reason to remand for the circuit court to provide 

findings of fact and conclusions of law."). 

VI. CONCLUSION 

The Circuit Court's July 30, 2018 Order denying Vanderra's Motion for Summary 

Judgment violated well-established mandates of the West Virginia Supreme Court, since it was 

devoid of any particular findings whatsoever, and identified no issues that in fact remain for trial. 

It was further erroneous since the record mandates that summary judgment should have been 

entered in favor of Vanderra on all claims asserted against it. The Order is clearly erroneous as 

matter of law. As such, the Order constitutes an abuse of the trial court's power such that a Writ 

of Prohibition or Mandamus is an appropriate remedy in this matter. 

For the foregoing reasons, Vanderra respectfully requests that this Court grant the instant 

Petition for Writ of Prohibition or Mandamus, prohibit the Respondent from enforcing the ruling 

on Vanderra's Motion for Summary Judgment, and direct that judgment instead be entered in 

Vanderra's favor on all claims asserted against it. 

Date: December 5, 2018 

I 
Edward L vic f, Esquire 
ELevicoff@LevicoffLaw.com 
W.Va. LD. #: 12486 
The LevicoffLaw Firm, P.C. 
4 PPG Place, Suite 200 
Pittsburgh, PA 15222 

Counsellor Vanderra Resources, LLC, 
On behalf 0/ Bitco 
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