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I. INTRODUCTION: i 

I 
This is an action to quiet title to a disputed property line. The Plaintiffs/Respondents, 

who are the executrix and heirs of Arthur E. Lewis ("the Arthur E. Lewis Heirs"), filed this 

action for declaratory and other relief, to obtain a ruling from the Court, that they are the true and 

lawful owners of a parcel of real estate believed to contain approximately 93.15 acres, more or 

less, located in Grant District, Hancock County, West Virginia. 

The Circuit Court correctly held that the deed at issue in this case was ambiguous, and 

that the subsequent conduct of the parties established that the Arthur E. Lewis Heirs are the 

owners of the 93. 1 S-acre parcel. (Appx. 843-862.) As such, the Circuit Court's ruling should be 

affirmed. 

II. CLARIFICATION OF FACTS: 

Although generally correct, Petitioners' statement of the facts in this case leaves out 

several facts that were key to the ruling of the Circuit Court in this case. Moreover, the facts 

omitted by the Petitioners bear directly upon the veracity of their claims and their overall 

credibility. 

First, when Raymond Lewis died, his wife, Jean T. Lewis, one of the original owners of 

the real estate at issue, acted as the Executrix of his Estate. As part of her statutory duties, Jean 

T. Lewis was required to file an appraisement of Raymond Lewis' estate identifying all of his 

assets. When Jean T. Lewis filed the appraisement of her husband's estate, she did not identify 

the contested real estate at issue as an asset of Raymond Lewis' estate. (Appx. 811-815.) 

Although Petitioners attempted to attribute testimony to both Raymond Lewis and Jean T. Lewis 

to the effect that they retained an ownership interest in the contested real estate, all official 

documents ofrecord belie that fact. Undeniably, at the time of the completion of the 



Appraisement of the Estate of Raymond S. Lewis on May 5,1993, Jean T. ~ewis was the most 

knowledgeable person as to whether she and her husband owned any interest in the 93. 1 S-acre 

parcel of real estate that is the subj ect of this litigation, and she testified under oath I that they did 

not own any interest. (Appx. 811-815.) 

Likewise, when Jean T. Lewis died, her son, Petitioner, Thomas R. Lewis, acted as her 

Executor. Again, Thomas R. Lewis claimed no ownership by his mother in the 93 .IS-acre parcel 

of real estate, and testified, under oath, that Jean T. Lewis had no ownership interest in the 

parcel. (Appx. 817-822.) 

Meanwhile, throughout his life, Arthur E. Lewis claimed ownership of the entirety of the 

93 .IS-acre parcel. He acted as the owner by constructing a lake on the parcel, giving permission 

to hunt on the disputed parcel2
, logging the parcel, and leaving the property to his heirs in his 

Will. (Appx. 826-830.) 

In fact, none of the Petitioners claimed any interest in the 93.1S-acre tract of real estate 

until the inception of this case. The Petitioners made multiple false statements under oath 

regarding their purported ownership of the parcel, as well as the payment for the parcel (and the 

lawsuit) allegedly made by the Harrell Petitioners. (Appx. 443-445; 848 'tI48.) Up until the 

filing of this case, the Petitioners made absolutely no claim against the disputed real estate, and 

everyone involved acted as though the 93.1S-acre tract was owned by Arthur E. Lewis and/or his 

successors in interest. The Circuit Court correctly found that everyone acted as though Arthur E. 

Lewis was the sole owner of the parcel at issue because it was the intent of the Lewis brothers 

I West Virginia Code §44-1-14(b) 

2 Based upon the testimony of Joseph Ludovici, both Arthur E. Lewis and Raymond S. Lewis acted as 
though Arthur E. Lewis was the sole owner of the real estate at issue. (Appx. 446-455; 823.) 
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that the property be divided that way between them. As such, the Circuit CI~urt's ruling must be 

affirmed. 

III. SUMMARY OF ARGUMENT: 

The Circuit Court committed no error in this case and correctly found that the disputed 

parcel rightfully belongs to the Arthur E. Lewis Heirs. In this case, what occurred is very simply 

that when it became apparent in or about 2006 that there was a course and distance error in the 

property description set forth in the quitclaim deed to Arthur E. Lewis dated November 29, 1977, 

the Petitioners manufactured a legal argument in an attempt to support a claim against the 

disputed parcel. Petitioners' argument hinges on legal technicalities based on documents of 

record of which the parties are deemed to have only constructive notice, and which is completely 

inconsistent with the conduct of the parties. The Arthur E. Lewis Heirs' argument is based upon 

what happened in reality, and the actual notice of the parties and their predecessors in interest. 

The Circuit Court's ruling is sound and should be affirmed. 

IV. STATEMENT REGARDING ORAL ARGUMENT: 

Respondents submit that oral argument is unnecessary in this case. The Circuit Court's 

ruling is correct and supported by the evidence, and oral argument would do nothing to assist the 

Court in its ruling in this case. 

V. ARGUMENT: 

A. Standard of Review: 

In reviewing challenges to the findings and conclusions of the circuit court made after 

a bench trial, a two-pronged deferential standard of review is applied. The final order and the 

ultimate disposition are reviewed under an abuse of discretion standard, and the circuit court's 

underlying factual findings are reviewed under a clearly erroneous standard. Questions of law are 

3 



subject to a de novo review. Syl. pt. 1, Public Citizen, Inc. v. First Nat 'I Bahk in Fairmont. 198 
j / 

W. Va. 329,480 S.E.2d 538 (1996). 

Findings of fact by a trial court without a jury will not be set aside unless they are clearly 

wrong. Adkins v. Stacy, 214 W. Va. 371, 589 S.E.2d 513, (2003); McDaniel v. Romano, 155 W. 

Va. 875, 190 S.E.2d 8, (1972); Syl. pt. 1, Strahin v. Lantz, 193 W.Va. 285,456 S.E.2d 12 

(1995). Furthermore, Rule 52(a) of the West Virginia Rules of Civil Procedure provides that a 

trial court's findings of fact made pursuant to a bench trial "shall not be set aside unless clearly 

erroneous, and due regard shall be given to the opportunity of the trial court to judge the 

credibility of the witnesses." Toler v. Merritt, No. 12-0394,2013 W. Va. LEXIS 483, at *4-5 

(May 17,2013). 

An abuse of discretion occurs when a relevant factor that should have been given 

significant weight is not considered; and when all proper factors, and no improper factors, are 

considered, but the circuit court in weighing those factors commits an error of judgment. State v. 

Calloway, 528 S.E. 2d 490 (W. Va. 1999); Brown v. Gobble, 196 W. Va. 559,561,474 S.E.2d 

489,491 (1996). "A finding is 'clearly erroneous' when although there is evidence to support it, 

the reviewing court on the entire evidence is left with the definite and firm conviction that a 

mistake has been committed." United States v. United States Gypsum Co., 333 U.S. 364,395,68 

S. Ct. 525, 542, 92 L. Ed. 746, 766 (1948). However, this standard precludes a reviewing court 

from reversing a finding of the trier of fact simply because the reviewing court would have 

decided the case differently. Phillips v. Fox, 193 W. Va. 657,664,458 S.E.2d 327,334 

(1995); See Anderson v. City a/Bessemer City, 470 U.S. 564, 573,105 S. Ct. 1504, 1511,84 L. 

Ed. 2d 518 (1985). 

4 



All of the Circuit Court's findings are clearly supported by substantial evidence in the 

I 
record of the case. No finding is "clearly wrong" such that this Court could overturn the finding. 

Further, there can be no reasonable argument that the Circuit Court abused its discretion in its 

ruling in this case. The Court considered all of the evidence, heard all of the witnesses, and 

made correct rulings based upon the evidence, the testimony, and the law. Therefore, the ruling 

below should be affirmed. 

B. The Circuit Court's Order is supported by both the facts and the law. 

Pursuant to the Final Order dated May 2, 2017, the Circuit Court deemed the November 

29, 1977 deed to Arthur E. Lewis and Beverly C. Lewis ambiguous, as a matter of law. (Appx. 

288.) "The question as to whether a contract is ambiguous is a question of law to be determined 

by the court." Syl. pt. 1, Berkeley County Pub. Servo Dist. V. Vitro Corp., 152 W. Va. 252, 162 

S.E.2d 189 (1968). Once a court finds that there is ambiguity, a court must endeavor to search 

for the intent of the parties, including marshaling extrinsic facts. Poulos V. LBR Holdings, LLC, 

238 W. Va. 89,94,792 S.E.2d 588, 593 (2016). 

The Circuit Court, in its discretion, used a mix of law and fact to determine the intent of 

the parties, Arthur E. Lewis and Beverly C. Lewis, his wife and Raymond S. Lewis, his wife, at 

Jhe time of the November 29, 1977 deed. In Snider v. Robinett, 78 W.Va. 88,88 S.E. 599 

(1916), this Court held: 

To enable the court to construe a deed or other writing, ambiguous 
on its face, it is always permissible to prove the situation of 
the parties, the circumstances surrounding them when the contract 
was entered into and their subsequent conduct giving it a practical 
construction, but not their verbal declarations. But, if a latent 
ambiguity is disclosed by such evidence, such for instance as that 
the terms of the writing are equally applicable to two or more 
objects, when only a certain one of them was meant, then prior and 
contemporaneous transactions of the parties are admissible, for the 
purpose of identifying the particular object intended. 
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Id. at Syl. pt. 2. See also Kopfv. Lacey, 208 W. Va. 302, 540 S.E.2d 170 (2000); Gastar 
Exploration Inc., 239 W.Va. 792, 806 S.E.2d 448 (2017). ! 

The Circuit Court ascertained the circumstances surrounding the conveyance of the deed 

to Arthur E. Lewis and Beverly C. Lewis, finding the reasonable conclusion is that the parties, 

being laymen, attempted to rely upon a survey completed by Michael Baker, Jr., DRA VO 

Corporation, which did not describe and define all of the lands owned by the Lewis Brothers in 

1977. (Appx. 858.) The Baker survey only described the portion of the land that DRA VO 

Corporation intended to purchase from the Lewis brothers, which resulted in the ambiguity in the 

November 29, 1977 deed. The ambiguity permitted the Circuit Court to use extrinsic evidence to 

determine the intent of the parties. 

The Circuit Court reviewed all of the extrinsic evidence, including the testimony of 

witnesses and the subsequent conduct and actions of Arthur E. Lewis, Beverly C. Lewis, 

Raymond S. Lewis, Jean T. Lewis, Thomas Lewis, and Vickie Lewis. (Appx. 858.) The Circuit 

Court correctly found that the most persuasive evidence of the intent of the parties to the 

November 29, 1977 deed, was the subsequent conduct of the actual parties to the November 29, 

1977 deed. 

Acting as Executrix of her husband's estate, Jean T. Lewis filed an appraisement under 

oath dated May 5,1993, that claimed no ownership interest in the disputed 93.I5-acre tract. 

(Appx. 811-815.) Acting as Executor of the Estate of Jean T. Lewis, Thomas Lewis filed an 

appraisement dated September 20, 1996, that did not claim an interest in the disputed 93.I5-acre 

tract. (Appx. 817-822.) Meanwhile, Arthur E. Lewis, an original party to the November 29, 

1977 deed at issue, claimed throughout his life that he was the sole owner of the 93 .15-acre tract, 

and that claim was supported by his brother, Raymond S. Lewis. (Appx. 446-455; 823; 826-830.) 
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To argue to the contrary, the Petitioners ask this Court to ignore wh~t happened in reality 
I 

and instead to look at documents in the chain of title dating back to the 1800' s. Petitioners argue 

that this Court must ignore the conduct of the parties, including their own inconsistent conduct, 

in favor of a manufactured legal argument. The Circuit Court correctly concluded that Arthur E. 

Lewis and Beverly C. Lewis were the grantees of the disputed parcel in the ambiguous deed. Its 

ruling is supported by both the facts and the law, and therefore, the ruling should be affirmed. 

C. The Circuit Court properly considered the Petitioner's expert testimony. 

Petitioners erroneously claim that the circuit court erred by rejecting the testimony of 

their expert witnesses without providing a proper explanation. The Petitioners cite Brown v. 

Gobble in an attempt to support their argument.3 196 W. Va. 559 at 569, 474 S.E.2d 489 at 499. 

The Brown Court held that a judge must give a fuller explanation when the judge decides against 

the "greater amount of evidence," and where the "credibility of the witnesses" is the 

"determining factor" in the decision. !d. 

Petitioners' interpretation of Brown is wrong and has no application in this case. The 

Circuit Court judge did not decide against the "greater amount of evidence" and the "determining 

factor" was not the creditability of the Petitioners' expert witnesses. The Petitioners attempted to 

present the testimony of their experts to establish the intent of the parties. That testimony was 

specifically contradicted by Respondents' witnesses and the conduct of the parties. The Circuit 

Court gave an appropriate explanation to the weight given to Petitioners' witnesses' testimony, 

3 "[W]hen a judge, sitting without jury, decides against the greater amount ofthe evidence, the judge is 
obligated to give a fuller explanation for his or her ruling. Under these circumstances, the findings in a 
bench trial must be sufficiently detailed, reasoned, and logical to enable the reviewing court to trace a 
persuasive path between the evidence and the judgment. Where the determinative factor' at trial is the 
credibility of the witnesses, this requires a trial court to specify what witnesses were not credited and 
why." 
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explaining that the "only reasonable conclusion that can be drawn from this evidence is that the 
I 

Lewis brothers and/or their representative had the Michael Baker, Jr. surve~ in their possession 

at the time the descriptions were prepared for the November 29, 1977 deeds." (Appx. 858.) The 

explanation provided by the Circuit Court is more than sufficient enough to enable this Court to 

"trace a persuasive path between the evidence and the judgment." Brown, 196 W.Va. at 569. 

As discussed above, the determining factors for the Circuit Court were the subsequent 

conduct and actions of the original parties of the November 29,1977, and not the creditability of 

the witnesses. (Appx. 859.) The Circuit Court explained that the subsequent conduct and actions 

of Arthur E. Lewis and Beverly C. Lewis, his wife and Raymond S. Lewis and Jean T. Lewis, his 

wife, were the "most important factors to consider" in determining the intent of the parties. Id. 

The Circuit Court found the "most persuasive evidence" to the parties' intent was the subsequent 

conduct and actions of Jean T. Lewis and Arthur E. Lewis, original parties to the November 29, 

1977 deed. When Raymond S. Lewis died, Jean T. Lewis as Executrix was required to complete 

and file an Appraisement that set forth all of the assets claimed to be owned by Raymond S. 

Lewis. On May 5, 1993, nearly sixteen (16) years after the November 29, 1977, deed was 

prepared, Jean T. Lewis did not claim that either she or Raymond S. Lewis had an ownership 

interest in the disputed 93.15-acre tract. (Appx. 859-60.) Further, in his Last Will and Testament 

dated June 28, 2000, Arthur E. Lewis claims sole ownership of a six (6) acre tract located 

completely in the area that Petitioners' experts maintain was not conveyed to Arthur E. Lewis. 

The Circuit Court did not disregard the Petitioners' experts. It considered the evidence 

presented and determined that it was outweighed by other evidence in the case, and more 

particularly, by the Petitioners' own inconsistent conduct. There was no abuse of discretion. As 

such, the Circuit Court's Order should be affirmed. 
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D. The Circuit Court correctly ruled on Respondents' advet-se possession claim. 

I 
Respondents proved each and every element of adverse possession and are entitled to 

complete ownership of the contested real estate under the doctrine. The doctrine of adverse 

possession is firmly established in West Virginia's property law and accompanies West Virginia 

Code §55-2-1. Under the doctrine, a person who makes a claim of ownership over a tract ofland 

under the theory of adverse possession must show that he has 1) actual and 2) exclusive 

possession of such land; 3) which is either hostile and adverse; 4) that said possession has been 

open and notorious; 5) that said possession has been continuous through the statutory period; and 

6) that said possession has been made under a claim of right or claim of title. Somon v. Murphy 

Fabrication & Erection Co., 232 S.E.2d 524 (W.Va. 1977). 

A tenant in common may oust another cotenant by openly treating part of the property as 

his own. Jarrett v. Osbourne, 84 W. Va. 559,101 S.E. 162 (1919). A tenant in common in sole 

possession of the land may make his possession adverse to his fellow tenant by repudiating or 

disavowing the relation of tenancy in common between them, and any act or conduct of his 

signifying intention to hold, occupy, and enjoy the premises exclusively of which the tenant out 

of possession has knowledge, or of which he has sufficient information to put him upon inquiry, 

amounts to an ouster of such tenant." Id. 

After the conveyance of the deed on November 29, 1977, and until his death on January 

19, 2006, Arthur E. Lewis had actual and exclusive possession of all of the land at issue. During 

that time, Arthur E. Lewis fenced in his property and he kept Rottweilers on the property, 

effectively possessing the land in a manner hostile and adverse to others. Arthur E. Lewis 

possessed the property openly and notoriously by residing on the land, building structures, 

9 



allowing Joseph Ludovici to hunt on his land, and made it commonly known that he owned the 
I 

property. 

The Petitioners claim that Arthur E. Lewis did not adversely possess the property at 

dispute because Arthur E. Lewis' activity was consistent with his ownership as a cotenant and 

because he did not possess the land under a claim of right or color of title. However, "color of 

title" imports there is an "instrument giving the appearance of title, but which instrument in point 

of law does not. In other words, the title paper is found to be defective in conveying the legal 

title." Somon,160 W. Va. 84 at 95,232 S.E.2d 524 at 530; Stover v. Stover, 60 W. Va. 285, 54 

S.E. 350 (1906). The Circuit Court found that "color of title" was satisfied upon the conveyance 

of the deed to Arthur E. Lewis dated November 29,1977. Additionally, the Circuit Court found 

"color of title" was satisfied by and through the Last Will and Testament of Arthur E. Lewis 

dated June 28,2000, when he devised complete ownership of a six (6) acre tract located in the 

area that the Petitioners maintain, by and through their experts, was not conveyed to Arthur E. 

Lewis by the November 29,1977, deed. 

To establish "claim of title," evidence must be presented showing that possession of the 

disputed property was claimed by the occupant without actual title ownership during the entire 

requisite ten-year period. See Somon, 160 W.Va. 84 at 95; 232 S.E.2d 524 at 530. In this case, 

the Circuit Court found that Arthur E. Lewis had "claim of right" and effectively ousted 

Raymond and Jean Lewis by brush hogging the land, building a lake on the land, stocking the 

lake with fish, hunting and fishing on the land, logging the property several times, and paying the 

real estate taxes on the land. (Appx. 587.) The Respondents have exceeded the standard to 

establish claim of title and satisfied all of the elements of adverse possession. Therefore, the 

Circuit Court's ruling is supported by the evidence and the law and must be affirmed. 
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I 
E. Petitioners' summary judgment motion was properly denied. 

i 

Under Rule 56(c) of the West Virginia Rules of Civil Procedure, summary judgment is 

proper only where the moving party shows that there is no genuine issue as to any material fact 

and that it is entitled to judgment as a matter of law. Painter v. Peavy, 192 W. Va. 189, 192, 451 

S.E.2d 755, 758 (1994). A motion for summary judgment should be granted only when there is 

no genuine issue of fact to be tried and inquiry concerning the facts is not desirable to clarify the 

application of the law. ld. 

The Circuit Court properly denied the Petitioners' request for motion for summary 

judgment. The issue in this case was the intent of the parties in the November 29, 1977 deed, and 

the question of intent was a genuine issue of fact. The parties agreed that the deed did not 

"express the intent of the parties in plain and unambiguous language," and the parties "seem[ed] 

to agree that the metes and bounds within the description are inaccurate and fails to close the 

southern border of the property purported to be conveyed." (Appx. 298.) The intent of the 

parties and the contradictory testimony created material issues of fact that needed to be tried. 

Therefore, the Circuit Court was correct in denying the Petitioners' motion for summary 

judgment. 

VI. CONCLUSION: 

There was no evidence in this case that favored the Petitioners' claims. Meanwhile, there 

was substantial evidence in the case favoring the Respondents. Petitioners set forth an ultra-

technical legal argument that referenced various deeds that were recorded as early as 1854, and 

argued that Arthur and Raymond Lewis had knowledge, as a matter of law, of each and every 

call and reference point set forth in every other deed recorded in the chain of title to the disputed 

property. However, that argument has no basis in the reality of the conduct of the parties to the 
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1977 quitclaim deed or the parties in this case. Respondents were entitled to judgment in this 
j 

case quieting their title to the 93.15 acres in question. The Circuit Court's tuling was correct in 

all respects and should be affirmed. 
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