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CORRECTED ASSIGNMENT OF ERROR 

Petitioners' counsel notes that the first assi2.nment of error contained Petitioners' Brief 
~ I , 

erroneously stated: 

The Circuit Court's January 26, 2018 final order finding that the intent of the Lewises 
in executing the November 29,1977 quitclaim deeds \vas to convey a 93.15 acre 
parcel to Raymond and Jean Lewis is unsupported in fact and law. (emphasis 
added) 

Said assignment of error should have stated: 

The Circuit Court's January 26, 2018 final order finding that the intent of the Lewises 
in executing the November 29, 1977 quitclaim deeds was to convey a 93.15 acre 
parcel to Arthur and Beverly Lewis is unsupported in fact and law. 

Counsel apologizes for any confusion this error may have caused the Court. 

STATEMENT OF THE CASE 

Respondents' brief contains several statements which are not supported by the record. 

Respondents assert that "Alihur E. Lewis ... claimed throughout his life that he \vas the sole owner 

of the 93.15 acre .tract and that claim was supported by his brother, Raymond S. Lewis. (Appx. 

446-455; 823; 826-830)" Respondents' Brief, p. 6. The trial testimony of Joseph Ludovici appears 

at Appx. 446-455. Ludovici testified that with Art Lewis' permission, he hunted on property 

located south of State Route 16/2. There is nothing in Ludovici' s testimony indicating that either 

Art or Ray Le\vis told Ludovici that Art was the sole owner of 93.15 acres located to the south of 

State Route 16/2. A handwritten note from Arthur Lewis to Ludovici giving Ludovici pelmission 

to hunt on "my property" appears at Appendix 823. This exhibit does not constitute a statement by 

either Art or Ray Lewis that Art owned the disputed 93.15 acres. Art Lewis's \vill appears at 

Appendix 826-830. It contains no reference to a 93.15 acre tract, let alone a statement that Art 

Lewis claimed exclusive ownership of the disputed 93.15 acres. 

Respondents' Brief states that Petitioners' grantor, Thomas R. Lewis, "testified, under 

oath that [his mother] Jean T. Lewis had no mvnership interest in the [disputed] parcel. (Appx. 
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8] 7-822.)" Respondents Brief p. 2. The record contains no such testimony. The appraisement 

I 

concerning the estate of Jean T. Lewis is contained at Appx. 8] 7-822. 1jhomas Lew'is was the 

executor of his l1)other's estate. The appraisement contains no reference to the disputed 93.15 

acres. Respondents characterize this omission as "testimony" by Thomas Lewis that his mother 

owned no interest in the disputed tract. At trial, Thomas Lewis testified that his parents both 

indicated that they retained an interest in the disputed acreage after the 1977 partition. Appx. 0456-

0459. 

ARGUMENT 

I. RESPONDENTS' BRIEF DOES NOT DISPUTE PETITIONERS' ANALYSIS OF 
DOCUMENTS IN THE LEWISES' CHAIN OF TITLE NOR PETITIONERS' 

CONCLUSION THAT SUCH ANALYSIS ESTABLISHES THAT THE NOVEMBER 29, 
1977 DEEDS PARTITIONED ONLY 121 ACRES OF THE REALTY OWNED BY THE 

LEWISES AS COTENANTS 

At the outse,t of this litigation, Respondents contended that in executir.g the November 

1977 quitclaim deeds, the Lewis brothers intended to divide bet\veen them all the realty they 

received from StewaJi as cotenants in 1996 that remained after the out conveyances by the Lewises 

to Stammelbach. Respondents contended that this voluntary partition was accomplished by deeds 

conveying all realty owned in common by the Lewises located to the north of West Virginia State 

Route ] 6/2 to Raymond and Jean Lewis and all realty located south of Route 16/2 to Art and 

Beverly Lew'is. 

Respondents point to no acts or statements by the Lewises occulTIng before or 

contemporaneous with the execution of the November 1977 quitclaim deeds that establishes that 

such was the intent of the Lewises when they executed the November 1977 quitclaim deeds. The 

deed to Art and Beverly Lewis does not describe the propeliy being conveyed as consisting of all 

realty owned by the Lewises located south of Route 16/2. Nor does the deed to Art and Beverly 

describe the property being conveyed as consisting of 93.15 acres. Respondents therefore 
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contended that the southern boundary of the tract described in the deed to Art and Beverly cannot 

be located on the ground and that, therefore, the deed to Art and Beverly wa~ ambiguous, requiring 

consideration of extrinsic evidence to establish the intent of the parties. Respondents' Brief 

attributes this alleged ambiguity to the Lewis brothers' decision to use the Baker plat in preparing 

the 1977 quitclaim deeds, stating: 

The Baker survey only described the portion of the land that DRA VO Corporation 
intended to purchase from the Lewis brothers, which resulted in the ambiguity in the 
November 29, 1977 deed. The ambiguity permitted the Circuit Court to use extrinsic 
evidence to determine the intent of the parties. 

This is circular reasoning. Respondents argue that the Lewises' reliance on the Baker plat in 

preparing the November 29, 1977 deeds, a plat which explicitly states that it describes a 119.23 

acre parcel owned by the Lewises I, establishes that the deed to Art and Beverly is ambiguous 

because the Lewises intended to divide all their jointly owned property, not merely the 119.23 

acres described in the Baker plat. Respondents apparently hope this Court will ignore the obvious 

conclusion that follows from the Lewises' decision to use the Baker plat to prepare the 1977 

quitclaim deeds; namely, that the Lewises' intended to divide their jointly owned realty described 

in the Baker plat between them and that they would continue to own the remainder of the realty 

they acquired from Stewart as cotenants. 

If, as Respondents apparently contend, the quitclaim deed to Art and Beverly was the result 

of a mutual mistake of fact or perhaps a scrivener's error, reformation of the November 1977 deed 

to Atihur and Beverly Lewis is the appropriate remedy. See, Edmiston v. 1--Vilson, 146 W.Va. 511, 

120 S.E. 2d 491 (1961). However, Respondents' complaint does not seek t? reform the 1977 deed 

to Art and Beverly. Rather, Count I of Respondent's complaint seeks a declaration that the 

lAppx. 0695 

3 



November 29, 1977 deed to Arthur and Beverly Lewis conveyed a tract consisting of 93 .15 acres. 

Complaint, ~15, Appx. 7. 

Respondents' Brief does not address Petitioners' analysis of the documents contained in 

the Lewis chain of title; the circumstances surrounding the creation of the Baker plat; the Le\vis 

brothers' reliance on the Baker plat to convey parcels to Stammelbach; and the Lewis brothers' 

reliance on the plat to prepare the 1977 quitclaim deeds. Nor does Respondents' Brief dispute the 

conclusion that follows from Petitioners' analysis; namely that the November 1977 quitclaim 

deeds partitioned the portion of the Lewises' 121 acre tract remaining after the out conveyances to 

Stammelbach. Instead, Respondents suggest that Petitioners' analysis should be disregarded 

because it "hinges on legal technicalities based on documents of record of \vhich the parties are 

deemed to have only constructive notice ... "(emphasis in original). Respondents contend that by 

calling for application of well-known rules of construction to undisputed facts, 

the Petitioners ask this Court to ignore what happened in reality and instead to look 
at documents in the chain of title dating: back to the 1800' s. Petitioners anme that this 
Court must ignore the conduct of the parties, including their own i11consistent 
conduct, in favor of a manufactured legal argument." 

Respondents' Brief, p. 7. 

Petitioners are indeed asking that this Court employ rules of construction laid down 

decades ago to the undisputed evidence in the record to determine what interest in realty the 

Lewises intended to convey to Art and Beverly Lewis. The purpose of those rules of construction 

is to determine the intent of the parties and give effect to that intent. Gastar Exploration Inc .. v. 

Rine, __ W.Va. __ ,806 S.E. 2d 448 (2017). In lieu of such analysis, Respondents urge that 

the Court give primacy to "what happened in reality ... ". In Respondents' telling, the determination 

of what "happened in reality" requires consideration of events that occurred at unspecified times 

long after the conveyance in question. What Respondents fail to acknowledge is that the rules of 
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construction established by this Court are the tools this Court has prescribed to determine "what 

happened in reality". The law, formulated over decades and well-settle~, has concluded that 

language in the subject deeds information contained in the chain of title; and information in the 

possession of the parties at the time of the execution of the disputed deed are the most reliable 

sources from which to determine the intent of the parties in executing the deed to Art and Beverly 

Lewis. 

As detailed in Petitioners' Brief, consideration of that evidence unambiguously establishes 

that in executing the November 1977 quitclaim deeds, the Lewis brothers intended to divide what 

remained of a tract that had consisted of approximately 121 acres before out conveyances by t~e 

Lewises to Stammelbach. The 121 acre tract \;vas the nOlihern most of three tracts conveyed to the 

Lewises by Stewart in 1966. The November 29, 1977 quitclaim deed to Art and Beverly Lewis 

conveyed a parcel of realty bounded to the north by Route 16/2; to the east by the West Virginia

Pennsylvania State line, to the \vest by State Route 30/4, and to the south by the southern boundary 

of the Lewises' 121 acre tract as depicted in the Baker plat. The deed to Ali and Beverly gave them 

title to the parcel realty on which they had or were constructing a home. After execution of the 

1977 deeds, the four Lewises continued to own the other two parcels they had acquired from 

Stewart in 1966 and .located immediately to the south ofthe 121 acre parcel as tenants-in-common. 

Respondents contend that statements by the Lewises made years after execution of the 

November 1977 deeds are the best indicator of what the Lewises intended when they executed 

those deeds. In particular, Respondents ask that the Court give primacy to information contained 

in Art Lewis' will and the appraisement listing his estate assets. Respondents' Brief. p. 6. However, 

West Virginia Imv provides that statements of parties to a deed made after execution of a deed may 

not be considered in determining the intent of the patiies at the time of the execution of the deed 
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in dispute. Zimmerer v. Romano, 679 S.E.2d 601,223 W. Va. 769 (2009). Even if the law allowed 

consideration of such evidence, Art Lewis' will and appraisement do not I support Respondents' 

contention that Art Lewis claimed he was the sole owner of the disputed 93.15 acres. 

Art Lewis' will appears at Appx. 0826. The will does not mention the disputed 93.15 acres. 

Rather, the only specific references to realty are contained in bequests of portions of "121 acres, 

more or less, as described in the Deed dated June 23, 1966, from Clarke H. Stewart and Alice L. 

Stewart, Deed Book 129, page 134." Appx. 0826. Of course, the 121 acres referenced in Art's will 

was the subject of the November 1977 partition deeds. Respondent Gwendolyn Cain was the 

executor of Art's e.state. The appraisement concerning Art's estate appears that Appx. 0835. 

Among the realty identified in the appraisement ~s "644 Lewis Rd., Chester, WV 26034 (93.15 

acres Mill Creek) Deed Book 103, page 16." (emphasis added) Appx. 836. The record before the 

trial court does not include the deed identified in the appraisement as Art Lewis' source of title for 

realty the appraisement described as "93.15 acres Mill Creek". The 1966 deed from Stewart to the 

Le\vises is recorded at Deed Book 129, page 134. Appx. 0653. The deed from the Lewises to Ali 

and Beverly Lewis is recorded at Deed Book 172, page 282. Appx. 0658. Thus, the content of Art 

Lewis' will does not support the claim that Art believed he was the sole ovmer of the disputed 

93.15 acres and the reference to 93.15 acres in the appraisement for Ali's estate is ambiguous. 

Respondents argue that Art Lewis' payment of real estate property taxes assessed on the 

93.15 acres is furthe"r evidence of his exclusive ownership of the 93.15 acres. Respondents' Brief. 

p. 9. However, Respondents failed to bring to the Court's attention the Hancock County Assessor's 

assessment card for the subject realty offered as a joint exhibit at trial. Appx. 0839. The card 

indicates that on August 25, 1966, the owner of the 186 acres received by the Lew'ises from the 

Stew'arts was changed from "Clarke Stewart et ux" to "Lewis, Arthur E. et ux et als" (emphasis 
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added). This assessment is wholly consistent with ownership of the property by Art Lewis, his 

wife Beverly, Raymond and Jean Lewis as cotenants. 

In evident recognition of out conveyances by the Lewises, entries on the assessment card 

reflect reductions in the acreage from 186 acres to 137.813 acres and finally to 93.15 acres. Art 

Lewis died on January 19, 2006. Even though all parties to the 1977 quitclaim deed to Art and 

Beverly Lewis had by then passed away, the assessment card indicates that effective June 26, 2008, 

the 93.15 acres was owned by "Lewis, Arthur E. et ux et als". Had Arthur Lev,cis believed he was 

the sole owner of the 93.15 acres, he would presumably have so advised the assessor and had the 

property assessed accordingly. 

As noted in Petitioners' Brief, after nearly 8 years of litigation, at the close of the August 

2017 bench triaL Respondents' counsel advised the Circuit Court that the d~scription of the 

southern boundary of the parcel contained in the 1977 deed to Art and Beverly Lewis didn't 

"describe any1hing ... ". Appx. 634-35. Respondents' Brief fails to address the implication of this 

admission; namely if the deed to Arthur and Beverly Lewis fails due to an inadequate description 

of the property being conveyed, all the realty owned by the Lewises as cotenants in November 

1977, with the exception of the 40 acres conveyed to Raymond and Jean Lew-is, remained jointly 

owned by the Lewises. In that event, Petitioners own a 1/2 undivided interest in all realty owned 

by the Lewises as cotenants and located south of State Route 16/4, including the parcel on which 

Art and Beverly Lewis constructed the home now owned by Respondent Paul Alford. 

For the reasons stated above, Respondents' claim that the Circuit COUl1 did not err in ruling 
I 

that in executing the November 29, 1977 quitclaim deeds, the Lewises intbnded to divide all the 

realty the Lewises then owned as cotenants must be rejected. Rathel', the Circuit Court's factual 

findings regarding the intent of the Lewises in executing the 1977 quitclaim deed to Arthur Lewis 
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are clearly erroneous and the Circuit Court's ruling that the parties intended that Art and Beverly 

Lewis thereby received a parcel consisting of 93 .15 acres constitutes an abuse of discretion. 

II. RESPONDENTS FAILED TO ESTABLISH, BY CLEAR AND CONVINCING 
EVIDENCE, THAT ARTHUR AND BEVERLY LEWIS ACQUIRED TITLE TO A 93.16 

ACRE TRACT BY ADVERSE POSSESSION 

Having cci'nceded that the quitclaim deed to Art and Beverly Lewis failed for want of an 

adequate description of the realty conveyed, Respondents are left to argue that Art Lewis acquired 

93.15 acres they had owned as cotenants with Raymond and Jean Lewis by adverse possession.2 

A patty seeking to establish ownership by adverse possession has the burden of establishing these 

elements by clear and convincing evidence. Brown v. Gobble, 196 W.Va. 559.474 S.E.2d 489 

(1996). Where a party seeking to establish ovmership by adverse possession is a cotenant, the 

adversely possessing cotenant must offer clear and convincing evidence that he or she undertook 

conduct wholly inconsistent ".'ith the cotenant's admitted right to use the co-owned property. 

Jarrett v. Osborne, 84 W.Va. 559,101 S.E. 162 (1919). Respondents did not offer clear and 

convincing evidence tending to prove any of the six elements necessary to establish title by adverse 

possessIOn. 

Respondents apparently contend that adverse possession of the 93.15 acres matured into 

legal title during Art Lewis' lifetime. However, there is no evidence in the record indicating w'hen 

the requisite 10 year period of continuaL actual, exclusive, hostile, open and notorious dominion 

over the 93.15 acres occurred. The Circuit Court's final order made no finding regarding when Art 

Lewis's adverse possession of the 93.15 acres matured into title. 

2. All the evidence cited in Respondents' Brief in support of their claim of adverse possession concerns 
conduct Respondents attribute to Ali Lewis. It is unclear whether Respondents' contend that Ali Lewis 
alone acquired title·to the disputed 93.15 acres via adverse possession. 
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Having conceded that the description of the parcel contained in the 1977 deed to Art and 

Beverly is inadequate to identify the parcel being conveyed, and given that said deed does not state 

that it purports to convey a 93.15 acre parceL Respondents cannot claim that they adversely 

possessed a 93.15 acre parcel described in their 1977 quitclaim deed under color of title. Unable 

to claim possession under color of title, Art Lewis could only acquire title to the disputed 93.15 

acre parcel by exercising the requisite dominion and control over the entire 93.15 acres 

continuously for the required 10 years.3 In an apparent attempt to demonstrate such actual 

dominion and control, Respondents' Brief claims "Arthur E. Lewis fenced in his property and kept 

Rottweilers on the property, effectively possessing the land in a manner hostile and adverse to 

others." Respondents' Brief, p. 9. Respondents thus suggests that Ali Lewis fenced 93.15 acres 

and allowed the fenced area to be patrolled by Rottweilers. Respondents' Brief does not cite 

anything in the record supporting this claim. In fact, the only reference to fencing and dogs on Ali 

Lewis' property contained in the record is in testimony by Ludovici. Ludovico' s testimony 

indicated that Art Lewis fenced the area around his home and kept Rottweilers in that area. Appx 

449. 

Respondel!ts claim Art Lewis' activities on. the disputed acreage including timbering, brush 

cutting, construction of a pond, and construction of a cabin "effectively ousted Raymond and Jean 

Lewis ... " from the 93 acres. However, such conduct by Art Lewis is wholly consistent \V"ith his 

status as a co-owner of the disputed acreage. To prevail on their adverse possession claim, 

Respondents had to demonstrate that Arthur and/or Beverly Lewis did, for an uninterrupted period 

of 10 years, engage in conduct that consistently and unequivocally brought home to Raymond and 

3 Respondents offered no evidence establishing the location of the 93.15 acres they claim Art Lewis 
acquired via adverse possession. 
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Jean Lewis that Art and/or Beverly were claiming exclusive ownership of the property m 

I 
derogation of Raymond and Jean's rights. The record contains no such evidence. 

I 

Respondents have pointed to nothing in the record that supports the Circuit Court's 

conclusion that Arthur Lewis acquired title to a tract consisting of 93 .15 acres, the precise location 

of which was never established by the Circuit Court. As such, Circuit Court's final order finding 

that Arthur Lewis acquired title to the 93.15 acres via adverse possession constitutes an abuse of 

discretion and must be reversed. 

CONCLUSION 

For the reasons stated herein and in Petitioners' Brief, Petitioners request that the Circuit 

Court of Hancock County's final order entered January 26, 2018 be reversed: that this matter be 

remanded to the Circuit Court with directions that judgment be entered in favor of Petitioners and 

against Respondents whereby Petitioners are deemed to owna 1/2 undivided interest in the 60 acre 

parcel conveyed to Alihur Lewis, Beverly Lewis, Raymond Lewis and Jean Lewis by deed dated 

June 23, 1996; that Petitioners be awarded their costs; and such other and further relief as the Court 

deems appropriate. 
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