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ASSIGNMENTS OF ERROR 

I. The Circuit Court's January 26,2018 final order finding that the intent of the Lewises 
in executing the November 29, 1977 quitclaim deeds was to convey a 93.15 acre parcel 
to Raymond and Jean Lewis is unsupported in fact and law. 

2. In its January 26, 2018 final order, the Circuit Court erred in disregarding the 
undisputed testimony of Defendants' expert witnesses establishing the location of the 
southern boundary of the parcel conveyed to Arthur Lewis. The Circuit Court failed to 
make findings explaining and justifying its decision to disregard expert testimony and 
other undisputed extrinsic evidence demonstrating the Lewises' knowledge and intent 
in executing the 1977 quitclaim deeds in favor of largely secondhand evidence 
reg~rding the conduct of Arthur and Raymond Lewis occurring after execution of the 
deeds. 

3. The Circuit Court erred as a matter oflaw in finding that Arthur Lewis acquired title to 
a tract consisting of 93 .15 acres by adverse possession. 

4. The Circuit Court erred in denying Defendants' renewed motion for summary judgment 
served on April 12, 2017. 

ST A TEMENT OF THE CASE 

I. THE PARTIES 

The litigation concerns ownership of a tract of land located in Grant District, Hancock 

County, West Virginia. The tract in dispute is a portion of approximately rr 85 acres owned by 

brothers Arthur E. Lewis and Raymond S. Lewis and their respective wives, Beverly C. Lewis and 

Jean T. Lewis. The Lewises acquired the subject property by deed from Clarke and Alice Stewart 

dated June 23, 1966. Importantly, the realty conveyed to the Lewis brothers and their wives by the 

Stewarts was conveyed to the Lewises as cotenants. Thus, each of the four Lewises owned a 114 

undivided interest in the 185 acres. The dispute centers on the interpretation of a quitclaim deed 

dated November 29, 1977 from the four Lewises to Arthur and Beverly Lewis whereby the Lewises 

conveyed a portion of the 185 acres they had owned as cotenants to Arthur and Beverly Lewis as 

their separate property. 

Beverly Lewis died April 4, 1981. Raymond Lewis died on January 8, 1993. Jean Lewis 

died July 20, 1996. Arthur Lewis died on January 19, 2006. 

Respondent Gwendolyn Cain, plaintiffbelow, is the daughter of Arthu~ E. Lewis, deceased. 

1 



! 
Respondent Paul Alford, plaintiff below, is the son of Respondent C~in and the grandson 

of Arthur E. Lewis. Plaintiff Ambria Alford is the daughter of Dexter Alford, deceased. Dexter 

Alford is also the son of Respondent Cain. Respondent Cain appears in in her capacity as executrix 

of the estate of her father Arthur B. Lewis, and as guardian for her infant granddaughter, Ambria 

Alford. Complaint, ~~6, S. Appx. 0004. 

Thomas R. Lewis, defendant below, is the son of Raymond S. Lewis, deceased. Vickie L. 

Lewis is Thomas R. Lewis' spouse. By quitclaim deed dated June 25, 200S, Thomas R. Lewis and 

Vickie L. Lewis conveyed their interest in the disputed realty Thomas Lewis inherited upon the 

death of his parents, Raymond and Jean Lewis, to Petitioners Betsy and James Harrell, defendants 

below. 

Respondents contend that Paul Alford and Ambria Alford each inherited 112 undivided 

interests in the disputed realty. Respondents describe the disputed tract as consisting of 

approximately 93.15 acres. Complaint ~~7,S, J5-Appx.5,7. Petitioners assert that as a result of the 

deed from Thomas Lewis, Petitioners James and Betsy Harrell own a 1/2 undivided interest in the 

disputed tract. While Respondents Paul Alford and Ambria Alford each own a 114 undivided 

interest in the disputed realty. 

II. PROCEDURAL HISTORY 

The action from which this appeal is taken was commenced in the Circuit Court of Hancock 

County on June 21, 2000. Plaintiffs complaint contains three counts. The first count seeks a 

declaration regarding whether the June 25, 200S deed from Thomas R. and Vickie L. Lewis to 

Petitioners conveyed any interest in the disputed realty. The second count claif'TIS that Respondents 

acquired title to the disputed tract via adverse possession. The third count sleks injunctive relief 

in the form of an order prohibiting Petitioners from entering upon or interfering with Respondents' 

use of the disputed realty. Appx. 3-13. 
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On April 9, 2013 Petitioners filed a motion for summary judgment. By order entered July 

16, 2013, the Circuit Court denied Petitioners' motion. Appx. 1. On April 12, 2017, Petitioners 

renewed their motion for summary judgment. Appx. 0017. On April 14,2017, Respondents filed 

their motion for summary judgment. Appx. 0141. By order entered May 2,2017, the Circuit Court 

denied Petitioners' renewed motion for summary judgment. The Circuit Court granted 

Respondents' motion for summary judgment in part, ruling that a November 29, 1977 deed to 

Arthur Lewis was ambiguous and that an evidentiary hearing was necessary to determine the intent 

of the parties regarding the property conveyed to Arthur Lewis. Appx. 0288. 

A bench trial was held before the Circuit Court on August 8, 2012. By final order signed 

on January 26,2018, the Circuit Court ruled that Respondents owned the disputed tract, alternately 

ruling that it was the intention of the parties that the disputed tract be conveyed to Arthur Lewis 

via the November 29, 1977 quitclaim deed and that Lewis had acquired ownership of the disputed 

parcel by adverse possession. Appx. 843. The Circuit Court's final order was docketed on February 

5,2018. Petitioners' notice of appeal was timely filed with this Court on March 7,2018. 

III. STATEMENT OF FACTS 

This case involves an undisputed set of facts concerning the history of the ownership of 

the subject realty. The majority of those facts are established by documents recorded in the 

Hancock County Clerk's office before this action was commenced. By deed from Clarke H. and 

Alice L. Stewart dated June 23, 1966, brothers Arthur and Raymond Lewis and their respective 

spouses, Beverly and Jean, acquired three contiguous tracts of realty totaling approximately 185 

acres and located in Grant District, Hancock County as tenants in common. tppx. 0653. Thus, as 

I 
a result of the deed from the Stewarts, each of the Lewises acquired a 1/4 und,ivided interest in the 

, 

185 acres. The first parcel identified in the 1966 deed is described as consisti'ng of approximately 
i 

60 acres; the second parcel as consisting of 4 acres, 24 poles; and a third p*cel as consisting of 

3 



121 acres. As discussed beginning on page 9, infra, the 121 acre and 60 acre parcels are part of a 

200 acre farm once owned by James Goddard. 

The evidence establishes that the 121 acre parcel is located immediately to the north of the 

parcel described as in the 1966 deed as consisting of 60 acres. The 4 acre parcel abuts the 60 acre 

parcel at its Southeast boundary. The eastern boundary of each tract is formed by the West 

Virginia-Pennsylvania State line. Appx. 653. At all times relevant hereto, a road generally 

traveling east-west from a point where the road crosses the West Virginia-Pennsylvania line and 

named the old Lawrenceville Road traversed the 121 acre parcel. This road is presently designated 

as West Virginia State Route 16/2 Appx. 694. 

A. THE NOVEMBER 29,1977 LEWIS QUITCLAIM DEEDS 

The dispute arises from two quitclaim deeds executed by the Lewis brothers and their 

spouses on November 29, 1977 (hereafter "the 1977 Lewis deeds"). It is undisputed that in 

executing these deeds, the four Lewis co-owners intended to convey a portion of the 186 acres the 

Lewises had acquired from Stewart to Arthur and Beverly and a portion to Raymond and Jean as 

their separate property. The quitclaim deed to Arthur and Beverly is of record at Deed Book 177, 

page 282. The quitclaim deed to Raymond and Jean is of record at Deed Book 172, page 284. 

Appx. 0655-0659. The decision to allot parcels of the realty to the Le':~lis brothers as their 

respective sole property was evidently prompted by Arthur Lewis' wish to construct a home on 

the jointly own.ed property. Appx. 420. Raymond Lewis never resided on the realty acquired by 

the Lewises from Stewart. Appx. 367, 416. 

The parcel conveyed to Raymond Lewis is not in dispute. The "Raymond" parcel contains 

approximately 40 acres located in the northernmost portion of the 121 acre parcel conveyed by 

i 

Stewart to the Lewises in 1966. The Raymond parcel is depicted in gree~ on Joint Exhibit 11 
! 
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offered by the parties.! Appx. 694. Respondents claim that the 1977 quitclaik deed to Arthur and 
! 

Beverly Lewis conveyed the balance of the acreage the Lewises had received from Stewart located 

immediately to· the south of the parcel quitclaimed to Raymond and Jean Lewis. Alternatively, 

respondents claim that Arthur Lewis acquired ownership of this property via adverse possession. 

Respondents contend that the "Arthur" parcel consists of 93.16 acres. Complaint, ~~15, 2- Appx. 

7,10. 

Petitioners assert that the record establishes that the 1977 Lewis quitclaim deeds partitioned 

only the 121 acre parcel received by the Lewises from Stewart. Petitioners assert that the 60 acre 

parcel conveyed to the Lewises by Stewart in 1966 was not the subject of the 1977 Lewis quitclaim 

deeds. Rather, after execution of the 1977 Lewis quitclaim deeds, the 60 acre parcel remained 

jointly owned by the four Lewises. Referencing Joint Exhibit 11-Appx. 694, Petitioners assert that 

after execution of the November 1977 quitclaim deeds, Raymond Lewis and his wife owned the 

parcel highlighted in green; Arthur Lewis and his wife owned the parcel highlighted in yellow; 

and the four Lewises continued to own the parcels highlighted in blue as tenants in common. As a 

result of the 2008 deed from Thomas and Vickie Lewis, Petitioners assert that they own a 1/2 

undivided interest in said 60 acre tract and that Paul Alford and Ambria Alford each own a 1/4 

undivided interest in said 60 acres. 

The resolution of this case turns on the property descriptions contained in the two Lewis 

quitclaim deeds. The deed to Raymond and Jean Lewis described the parcel conveyed by the deed 

as follows: 

A certain parcel in Grant District, Hancock County, West Virginia, beginning at a 
point where the center line of West Virginia Route 1612(sic) intersects with the 
Pennsylvania State Border; then . 

'. Before the August date, 2017 bench trial, the parties submitted 58 joint exhibits io the Circuit Court in a 
binder. During the bench trial, the parties agreed to the admission offour additional joint exhibits designated 
as Joint Exhibits 59 through 62. A single exhibit offered by Defendants below was cbnsidered by the Circuit 
Court as a demonstrative aid. Appx. 631-32. : 
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North 01 ° -46'-37" East along the Pennsylvania border to a point; thel1 
South 83°-53'-22" West 250.06 feet to a point; then • 
South 46°-30'-00" West 275.00 feet to a point; then 
North 89°-34'-02" West 260.00 feet to a point; then 
North 00°-25'-58" East 337.60 feet to a point; then 
North 4 r-25'-13" East 1 000.00 feet to a point on the Pennsylvania border; then along 
said border North .01 °-46'-37" East 362.43 feet to a point; then 
South 79°-58'-.27" West 1100.00 feet to a point; then 
North 66°-11'-44" West 634.87 feet to a point; then 
South 30°-51'-08" West 370.11 feet to a point; then 
South 54°-28'-50" West 520.89 feet to a point; then 
South 59°-34'-31" East to a point on the center, or survey, line of said West Virginia 
Route 1612(sic): then along said center I ine South 61 ° -26'-44" East to a point on said 
center line; then North 7r East to the place of beginning. 

Being a part of the property conveyed by Clark and Alice Stewart to Arthur, Beverly, 
Raymond, and Jean Lewis by deed of June 23, 1966, recorded in Deed Book 129 of 
the records of the Clerk of Hancock County, West Virginia. 

The quitclaim deed to Arthur and Beverly Lewis contained the following description of the parcel: 

A certain tract in Grant District, Hancock County, West Virginia, beginning at a point 
on the Pennsylvania state Line, then North 68°-54'-11" West to the centerline of 
the dirt road then along said center line North 31 °-52'-16" East to· a point on said 
center line, then along said center line North 3 1 ° -03'- 56" East to the center of a paved 
road known as West Virginia Route 1612 (sic), then thence South 61°-24'-44" East 
along second said centerline, then North 77°-43'-36" East to a point on the 
Pennsylvania state line, then south 01°-46'-36" west along the Pennsylvania Line to 
the place of beginning. 

Being a part of the property conveyed by Clark (sic) and Alice Stewart to Arthur, 
Beverly, Raymond and Jean Lewis by deed dated June 23, 1966, recorded in Deed 
Book 129 of the records of the Clerk of Hancock County, West Virginia. (emphasis 
added) 

The Lewis quitclaim deeds indicate they were prepared by Attorney Berry Hill, a lawyer then 

practicing in Weirton, West Virginia. Appx. 0656, 659.2 The deeds do not state the acreage of the 

parcels conveyed to Raymond and Arthur. As discussed hereafter, the descriptions of the parcels 

in the Lewis quitclaim deeds are new descriptions; that is, the descriptions identifying the parcels 

in the Lewis quitclaim deeds do not exist in previous deeds involving the same realty. 

Respondents argue that the description contained in the deed to ArthQr Lewis is ambiguous 

because it is not possible to determine the location of the southern bound~ry of the parcel. The 

2. Hill was not deposed nor did he testify at trial. 
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description of the southern boundary contained in the deed to Arthur Lewis a line "beginning at 

a point on the Pennsylvania state line, then North 68° 54' II" West to the centerline of a dirt 

road ... ". Appx. 749. The other boundaries of the parcel described in the deed to Arthur Lewis are 

easily located by reference to physical monumentation. The dirt road referenced in the property 

description in the deed to Arthur as the western boundary of the Arthur tract is identified as West 

Virginia Secondary Route 3014. Appx. 552. The paved road identified as West Virginia State Route 

1612 (in fact West Virginia Secondary Route 16/2) in the property description in the deed to Arthur 

is also sometimes identified as the old Lawrenceville Road. Appx. 523, 694. Thus, the parcel 

described in the deed to Arthur is bounded on the east by the Pennsylvania-West Virginia state 

line; the west by a dirt road designated as West Virginia Secondary Route 30/4, and on the north 

by a paved roa~ designated as West Virginia Secondary Route 16/2. Despite contending that it is 

not possible to locate the southern boundary of the parcel described in the deed to Arthur Lewis, 

Respondents claim that the intent of the four Lewises was to convey to Arthur all realty jointly 

owned by the Lewises located south of the West Virginia Secondary Route 16/2. Appx. 309-10. 

A cursory review of the Lewis quitclaim deeds reveals that they contain atypical 

descriptions consisting of a mix of the acceptable means of describing real estate. Some segments 

of boundary lines are described using courses and distances, some are described by courses only, 

some reference monuments, and all of the corners are designated by "points" rather than "pins" or 

other physical monuments as would typically be identified by a surveyor. 

The dichotomy present in the Lewis quitclaim deeds is that the stated courses and distances 

are hyper-accurate measurements, almost assuring that the descriptions w~re based on a survey. 
• I 

The lack of corner monumentation and omission of distances from some bQundary line segments 

in the quitclaim deed property descriptions indicate that said survey was eitper incomplete or was 
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performed for a purpose other than the preparation of the Lewis quitclaifn deeds. The record 
! 

establishes that the Lewises indeed possessed and relied upon such a survey when they prepared 

the 1977 quitclaim deeds. 

The record establishes that a survey of the Lewises' 121 acre parcel was conducted in 1973 

by Michael Baker, Jr. Inc., consulting engineers headquartered in Beaver, Pennsylvania. Baker 

prepared a plat dated November 7, 1973 depicting the results of that survey. The Baker plat was 

designated as Joint Exhibit 22 by the parties. Appx. 695.3 The Baker survey was not conducted to 

describe the parcels subject to the 1977 Lewis quitclaim deeds. Rather, as discussed herein, the 

Baker survey was conducted as a result of a contract between the Lewises and Arthur Stammelbach 

dated August 30, 1973 whereby the Lewises agreed to sell three parcels carved out of their 121 

acre parcel. The Lewises conveyed said three parcels to Stammelbach in February 1974. The 

record further establishes that the Lewises, or their attorney, subsequently used the Baker plat to 

prepare the descriptions contained in the 1977 Lewis quitclaim deeds. 

Petitioners assert that any questions regarding the sufficiency of the description contained 

in the quitclaim deed to Arthur Lewis are resolved when that description is considered in light of . ~ 

the ownership history of the realty conveyed by Stewart to the Lewises and the information 

contained in the Baker plat prepared as a result of the 1973 survey of the 121 acre parcel the 

Lewises received from Stewart. 

'. An enlarged version of the Baker plat is included in the Joint Appendix. 
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B. THE GODDARD FARM 

The 185 acres conveyed by Stewart to the Lewises in 1966 were part of a parcel containing 

about 200 acres once owned by James Goddard. James Goddard evidently died prior to the Civil 
1 

War and was survived by four heirs who inherited the subject realty. Between April 1854 and April 

1857, each of James Goddard's heirs conveyed their respective undivided interests in James 

Goddard's realty to James W. Gaston.4 Affidavit of Petitioner's expert, Stephen Prunty, Appx. 37. 

When platted, the descriptions contained in the deeds from the Goddard heirs to Gaston depict a 

parcel containing approximately 208 acres bounded to the east by the West Virginia-Pennsylvania 

state line. The following plat resulting from the description contained in the deeds from the 

Goddard heirs to Gaston was prepared by Petitioner's expert witness, Stephen Prunty. Prunty 

Affidavit Exhibit A, Appx. 45 

1 ~)tJ _t.r.,- .!7f,' 
~~ ,";,," \\ ;"f 

';. s(·'''\\ .>' 
.; ~; ~'J" •• '.. ~ .. 

::. ... :<)~W ~2' 

f> ,"-. \\ ::.'.1 ,,' 
., s $~ \\ :;-
N ~f;~} \\- ~.: £.' 

:?, ~j"J \.\ 1~7.~· 

H~ :-.:-. ~ 1 ~ ~ .t 
*: :-'~~.Vl ',>S 

4. The deeds from James Gaston heirs are dated April I, 1854 and of record at Deed Book 3, page 247; 
February L 1856 and of record at Deed Book 3, page 247; May 28, 1856 and of record at Deed Book 3, 
page 248: and April I, 1857 and of record at Deed Book 3, page 251. Prunty affidavit, Appx. 44. 
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By two deeds executed in late September 1860, James W. Gaston subdivided the Goddard farm 

into two parcels. By deed dated September 21, 1860, Gaston conveyed the southern portion of the 

Goddard farm ~onsisting of about 81 acres to John Brunton. By deed dated September 25, 1860, 

Gaston conveyed the northern portion of the Goddard farm and consisting of 121 acres to George 

Stewart.S Petitioners and Respondents agree that the 121 acre parcel created by the September 25, 

1860 deed from Gaston to Stewart was the subject of the survey that resulted in the preparation of 

the Baker plat over 100 years later. Gaston's deeds to Brunton and Stew~rt call for a common 

division line between the two parcels beginning at a post on the western boundary of the Goddard 

Farm and extending South 71 0 East 172.2 poles6 to a post on the West Virginia-Pennsylvania state 

line. To trace said line in a westerly direction from the post located on the West Virginia-

Pennsylvania line, it is necessary that the bearings in the call be reversed to read North 7P West 

172.2 poles. Thus, the southern boundary line of the tract described in the 1977 quitclaim received 

by Arthur Lewis and defined as a line beginning on the West Virginia Pennsylvania state line and 

extending North 68°-54'-11 West is within approximately 2° of the line described in the 

September 1860 deeds from Gaston subdividing the Goddard farm. When platted, the parcels 

created by the 1860 deeds from Gaston to George Stewart and to John Brunton appear as follows: 

5. The September 21, 1860 deed from Gaston to John Brunton is of record at Deed Book 3, page 466. The 
September 25, 1860 deed from Gaston to George Stewart is of record at Deed Boo~ 3, page 342. 

6. A pole is defil,1ed as a line 16.5 feet in length. 
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Old Goddard Fam in Bbck I 

Deed Bock: @"46<'<)·21-IX6j) In ReD W,lf, crr{)ncou:; d;sl~mc(' corrected and Origim;! DiYisior,.Unc COIT,:'::'[i'd 

Prunty affidavit Appx. 48. 7 

In November 186 L the southern 81 acre parcel from the Goddard farm created by the 

September 1860 deed from Gaston to Brunton was further subdivided. By deed dated November 

9, 1861, Brunton conveyed a parcel described as consisting of approximately 19 acres to George 

Stewart.S After this outconveyance, the southern 80 acre parcel conveyed from the Goddard farm, 

when platted, appeared as follows: 

7. Prunty's affidavit identifies and corrects certain errors in the description of the 81 acre parcel conveyed 
by Gaston to Brunton in September 1860. Respondents offered no evidence contradicting Prunty's opinion 
regarding the chain of title concerning the parcels conveyed by the Stewarts to the iLewises in 1966. 

8. The deed from Brunton to George Stewart is of record at Deed Book 3, page 506. 
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Prunty affidavit, Appx. 52. By deed dated June 16, 1864, Brunton conveyed the 60 acres remaining 

after the 19 acre out conveyance to George Stewart to Samuel Stewart.9
. By deed dated January 

2, 1878, George Stewart conveyed the 121 northern parcel created from the Goddard farm that 

George Stewart had received from Gaston to John Stewart. George Stewart reserved from this 

conveyance a parcel of approximately 8 acres located on the western end of the northern Goddard 

farm parce I. 10 

By deed dated January I, 1890, John Stewart acquired the 60 acres remaining of the 80 

southern Goddard farm parcel created by Gaston.11 Said deed also conveyed to John Stewart a 

tract described as consisting of 4 acres and 24 poles that abutted the southeastern boundary of the 

Southern Tract. When the descriptions of said parcels are plotted, the 3 parcels appear as follows: 

9. The January 16, 1864 deed from Brunton to Samuel Stewart is recorded at Deed Book B, Page 269. 
10. The January 2, 1878 deed from George Stewart to Jon Stewart is recorded at D,eed Book _ 
II. The January 1, 1890 deed to John Stewart is recorded at Deed Book J, Page 203. 
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JOHN STEWART 
121 Acres 

JOHN STEWART 
61 Acres 

As a result of the January 2,1878 deed from George Stewart and the January L 1890 deed, John 

Stewart acquired the three parcels eventually conveyed by Clarke and Alice Stewart to the Lewises 

in June 1966. 12 Prunty affidavit Appx. 59. 

C. THE BAKER PLAT 

On August 30, 1973, the four Lewises entered into a Sales Agreement with Albert 

Stammelbach. Said Sales Agreement is designated as Joint Exhibit 48. Appx. 769. Per the 

agreement, initialed by Arthur and Raymond Lewis, the Lewises agreed to sell three parcels from 

the realty they had acquired from Stewart. The agreement described the property to be conveyed 

to Stammelbach as "all land below the 1100 foot contour and containing an estimated 45 acres. 

Total amount of acreage to be determined by survey by a registered surveyo~ prior to the execution 

and delivery of the deed of conveyance ... " To further identify the property, the agreement states 

"see shaded area on the attached map." The map attached to the agreement highlights in brown the 

12. Between September 30, 1904 and June 14, 1946, the heirs of John Stewart cOf!veyed the three tracts to 
Clarke Alice Stewart. Prunty affidavit, Appx. 60. See also Joint Exhibit 28-Appx.i723. 
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i 
three areas of the Lewis realty from which the conveyances will be made. 13. ~inally, the agreement 

provides "[p)urchasers (sic) to pay for all surveys". Appx. 769. 

While not abundantly clear in the record, Stammelbach was apparently acquiring the 

foregoing property from the Lewises for or on behalf of Dravo Corporation. Dravo was apparently 

interested in purchasing a portion of the Lewises' realty for use in the operation of a nearby sludge 

containment pond. This pond was used to dispose of fly ash and other waste generated by the 

Bruce Mansfield power station located on the Ohio River upstream from Hancock County. Sludge 

was pumped from this power station via a pipeline for disposal in Little Blue Lake located in 

Hancock County. Because sludge dumped into the lake had contaminated the water table, Dravo 

wanted to purc~ase property in the vicinity of the lake apparently for the creation of a buffer zone 

between the lake and nearby residences. Appx. 413-14. 

In furtherance of the August 1973 agreement between the Lewises and Stammelbach, 

Michael Baker, Jr., Inc. surveyed the 121 acre parcel the Lewises had acquired from Stewart. The 

plat prepared as a result of the survey was dated November 7, 1973. The legend on the plat states 

"Property Survey for Dravo Corporation". The plat is designated "File 2-1 0-4521-C". The 1100 

foot elevation line called for in the August 1973 agreement between Lewis and Stammelbach is 

identified on the Baker plat. Notations on the Baker plat state "Total Area Lewis parcel = 119.23 

AC." The southern boundary of the tract surveyed by Baker and depicted in the Baker plat is a line 

originating on the West Virginia -Pennsylvania line with a bearing North 68°-54'-11 ", the precise 

point of origin and bearing of the line forming the southern boundary of the parcel described in 

the 1977 quitclaim deed to Arthur Lewis. 

13. A fourth parcel subject to the agreement and located in Pennsylvania is also highlighted in brown on the 
map accompanying the sales agreement. ! 

I 
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D. 1974 OUTCONVEYANCES BY THE LEWISES TO STAMMELBACH 

By deed dated February 25, 1974, the Lewises conveyed three parcels totaling 

approximately 44 acres as had been agreed to by the Lewises and Stammelbach in the August 30, 

1973 sales agreement. The deed from the Lewises to Stammelbach was designated as Joint Exhibit 

44. Appx. 753. While the Baker plat is not recorded in the Hancock County Clerk's office, the plat 

is explicitly referenced in the descriptions of the three parcels the Lewises conveyed to 

Stammelbach. Thus, the Lewises possessed a copy ofthe Baker plat at the time they prepared the 

1974 deed to Stammelbach. 

The first parcel identified in the deed to Stammelbach is described as contains 10.089 acres 

"as shown on Michael Baker, Jr., Inc. drawing 2-1 0-4521-C, dated Nov. 7, 1973, revised Feb. 22, 

1974." Parcel 2 is described as containing 24.067 acres "as shown on Michael Baker, Jr., Inc. 

drawing 2-10-4521-C, dated Nov. 7, 1973, revised January 7, 1974." Parcel 3 is described as 

consisting of 9.492 acres "as shown on Michael Baker, Jr., Inc. drawing 2-1 0-4521-C, dated Nov. 

7, 1973, revised Feb. 22, 1974." Appx. 753. A copy of the Baker plat highlighted to depict the 

location of the three parcels conveyed by the Lewises to Stammelbach by deed dated February 25, 

1974 was submitted as Joint Exhibit 17. Appx. 705. The highlighted parcels depicted on Joint 

Exhibit 17 correspond with the locations of the three areas depicted on the map accompanying the 

August 8, 1973 Lewis-Stammelbach sales agreement. Appx. 770. 

The 10.094 acre parcel identified as Parcel one in the February 1974 deed from Lewis to 

Stammelbach is located at the southwestern corner of the 121 acre Lewis tract as depicted in the 

Baker survey. As discussed hereafter, the bearing of the southern boundary of the 10.094 acre 

parcel the Lewises conveyed to Stammelbach, North 68° 54' 11" West, is identical to bearing of 

the southern boundary of the parcel conveyed to Arthur Lewis via the 1977 quitclaim deed. The 

record establishes that the southern boundary of the 10.094 acre tract convbyed by the Lewises to 
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Stammelbach in 1974 and the southern boundary of the parcel conveye~ to Arthur Lewis in 

I 

November 1977 are segments of the same line. 

E. THE LEWISES USE THE BAKER PLAT TO PREPARE THE 1977 QUITCLAIM 
DEEDS ' 

When the property descriptions contained in the Lewis quitclaim deeds are compared to 

the infonnation contained in the Baker plat, it is indisputable that the Lewises, or their counsel, 

used the Baker plat to prepare the property descriptions in the Lewis quitclaim deeds. 

1. THE DEED TO RA YMOND AND JEAN LEWIS 

The description contained in the quitclaim deed to Raymond Lewis incorporates the 

boundary lines of the three parcels the Lewises conveyed to Stammelbach in February 1974 as 

established and described by the Baker survey. Referencing the Baker plat, the bearing of the West 

Virginia-Pennsylvania border is described as South 01 0 46' 37" West. The description contained 

in the Raymond deed begins "at a point where the centerline of West Virginia Route 1612 (sic) 

intersects with the Pennsylvania border thence North 0 1 0 46' 37" East along the Pennsylvania 

border to a point; .... " The bearing of a line described as North 0 1 0 46' 37" East is identical to that 

of a line described as bearing South 01 0 46' 37" West. Thus, referencing the Baker plat, the first 

call in the description contained in the deed to Raymond Lewis begins at the point where West 

Virginia Route 16/2 intersects the West Virginia Pennsylvania line. That point is easily 

ascertainable on the Baker plat and on the ground. The Raymond description then proceeds 

northward with a line bearing North 01 0 46' 37" West (that line being the West Virginia-

Pennsylvania state line) to "a point". Referencing the Baker plat, that point is the point where the 

southeastern corner of the 9.492 acre parcel the Lewises conveyed to iStammelbach in 1974 

intersects the West Virginia-Pennsylvania line. 
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The next call in the deed to Arthur states "then South 83° 53' 22"lest 250.06 feet to a 

I 

point". Referencing the Baker plat, this call is identical to first segment of the southern boundary 

of the 9.492 acte tract conveyed by the Lewises to Stammelbach as that segment leaves the West 

Virginia-Pennsylvania line. Referencing the Baker plat, the parcel description in the deed to Arthur 

continues in this fashion in a counterclockwise direction, incorporating every line and bearing 

contained in the Baker plat that described the boundaries of the three parcels out conveyed by the 

Lewises to Stammelbach until the Raymond description reaches eastern terminus of the northern 

boundary of the 10.089 acre parcel conveyed to Stammelbach. The bearing of the northern 

boundary of the 10.089 acre parcel conveyed to Stammelbach is described as South 59° 34 31" 

East. As indicated on the Baker plat, the eastern end of the northern boundary of said 10.089 acre 

parcel terminates in the center of West Virginia Route 16/2. Having reached this point, the 

description in the deed to Raymond provides "then South 59° 34' 3 I" East to a point on the center, 

or survey, line 9f said West Virginia Route 1612 (sic); thence along said centerline South 61 ° 24' 

44" East to a point on said centerline; then North 77° East to the place of beginning." 

The bearings and distances contained in the description in the deed to Raymond Lewis and 

of the three parcels conveyed by the Lewises to Stammelbach contained in the Baker plat can be 

summarized as follows: 

Deed to Raymond and Jean Lewis 

Line Bearing 

N. 01 ° 46' 37" E. 

2 S. 83° 53' 22" W. 

3 S. 46° 30' 00" W. 

4 N. 89° 34' 02" W. 

5 N. 00° 25' 58" E. 

Distance
feet 

250.06 

275.00 

260.00 

337.60 
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Baker plat 

Bearing 

N. 01 ° 46' 37" E. 

S. 83° 53'22" W. 

S. 46° 30' 00" W. 

N. 89° 34' 02" W. 

N. 00° 25' 58" E. , 

I 

Distance
feet 

148.18 

250.06 

275.00 

260.00 

337.60 



6 N. 47° 25' 13" E. 1000.00 N. 47° 25' 13" E. 1000.00 

7 N. 01 °46' 37" E. 362.43 N. 01 ° 46' 37" E. 362.43 

8 S. 79° 58' 27" W. 1100.00 S. 79° 58' 27" W. 1100.00 

9 N. 66° II' 44" W. 634.87 N. 66° 11' 44" W. 634.87 

10 S. 30° 51' 08" W. 370.11 S. 30° 51" 08" W. 370.11 

II S. 54° 28' 50" W. 580.89 14 S. 54° 28' 50" W. 520.89 

12 S. 59° 34' 31" E. S. 59° 34' 31" E. 

13 S. 61° 26' 44" E. 

14 N. 77° E. 

It is thus plain that the Lewises used the Baker plat to prepare the description contained in the 

quitclaim deed to Raymond Lewis. In so doing, it was clearly the Lewises' intention to thereby 

convey to Raymond all property owned jointly by the four Lewises located to the north of West 

Virginia Route 16/2 and that remained after the three out conveyances to Stammelbach. 

2. THE DEED TO ARTHUR AND BEVERLY LEWIS 

The quitclaim deed to Arthur and Beverly Lewis contains the following description of the 

parcel conveyed by the deed: 

A certain tract in Grant District, Hancock County, West Virginia, beginning at a point 
on the Pennsylvania state Line, then North 68°-54'-11" West to the centerline of 
the dirt road then along said center line North 31 ° -52'-16" East to a point on said 
center line, then along said center line North 31 °-03'- 56" East to the center ofa paved 
road known as West Virginia Route 1612 (sic), then thence South 61°-24'-44" East 
along second said centerline, then North 77°-43'-36" East to a point on the 
Pennsylvania state line, then south 0 I °-46'-36" west along the Pennsylvania Line to 
the place of beginning. (emphasis added) 

The first call in the deed to Arthur Lewis begins at a point on the West Virginia-Pennsylvania state 

line and "then on a line bearing North 68°-54'-11" West to the centerline of the dirt road ... ". 

Referencing the Baker plat, the point on the West Virginia-Pennsylvania' line is located at the 

14. Petitioners believe that the distance of 580.89 feet for line 11 in the description in the deed to Raymond 
Lewis was either a typographical or transcription error made by the preparer of the deed. 
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southeast corner of the Lewis parcel surveyed by Baker. As described on page 10, supra, this point 

is also the southeast corner of the 121 acre parcel created as a result of the September 25, 1860 

deed from Gaston to Stewart subdividing the Goddard farm. From that point, a line bearing North 

68°-54'-11" West intersects the dirt road generally known as West Virginia Secondary Route 30/4, 

also depicted on the Baker plat. From that point of intersection, the description in the deed to 

Arthur directs that the centerline of Route 30/4 be followed north to the point where Route 30/4 

intersects with West Virginia Route 16/2: then along the centerline of Route 16/2 to the point said 

route intersects with the West Virginia-Pennsylvania line!5 and then south along the West Virginia-

Pennsylvania line to the point of beginning. 

Thus, the description in the quitclaim deed to Arthur Lewis conveyed a parcel bounded on 

the east by the West Virginia-Pennsylvania state line; the north by West Virginia Route 16/2; the 

west by West Virginia Route 30/4 and to the south by the southern boundary line depicted in the 
I 

Baker plat. Said southern boundary is also the southern boundary of the 1211 acre northern parcel 

created by the September 1860 deeds from Gaston subdividing the Goddard farm. The home 

constructed by Arthur Lewis circa 1979 is depicted immediately to the south of Route 16/2 on the 

parcel conveyed to Albert Lev·,ris. Joint Exhibit II-Appx. 694. 

The effect of the 1977 quitclaim deeds exchanged by the four Lewises was to convey all 

of the 121 acre parcel the Lewises had received from Stewart in 1966 remaining after the out 

conveyances of three parcels to Stammelbach in February 1974 with the exception ofa rectangular 

parcel containing 4.445 acres located between West Virginia Route 30/4 and the eastern boundary 

of the 10.089 acre parcel conveyed by the Lewises to Stammelbach. That 4.445 acre parcel is 

15. This point is also the starting point in the description contained in the deed to Raymond. 
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depicted as a small blue rectangle immediately to the west of the parcel convhed to Arthur Lewis. 

Joint Exhibit ll-Appx. 694. 

F. CONVEYANCE OF THE 4.445 ACRES TO FIRSTENERGY 

In 2005, FirstEnergy Generation Corp. approached members of the Lewis family about 

purchasing the 4.445 acre parcel described above. Appx. 308, 379, 409. By 2005, Raymond Lewis, 

Jean Lewis and Beverly Lewis had all passed away. Thomas R. Lewis had inherited the 1/2 

undivided interest of his parents, Raymond and Jean Lewis, in the 4.445 acres and the 60 acres. 

See Appx. 682. Thomas Lewis' uncle Arthur Lewis owned the other 112 undivided interest in the 

4.445 acres. In furtherance of the sale of the 4.445 acres to FirstEnergy, by deed dated November 

22, 2005, Thomas and Vickie Lewis conveyed their interest in the 4.445 acres to Arthur Lewis. 

Joint Exhibit 10-Appx. 681. That deed was accompanied by a plat of the 4.445 acre parcel, again 

prepared by Baker Associates. Appx. 684. By deed dated December 16, 2005, Arthur Lewis 

conveyed the 4.445 acre parcel to FirstEnergy. Joint Exhibit 9-Appx. 677. A plat of the 4.445 acres 

parcel prepared by Baker was also attached to this deed. Appx. 680. 

G. PROCEEDINGS BEFORE THE CIRCUIT COURT 

On April 12, 2017, Petitioners served a renewed motion for summary judgment. Appx. 

0017. Respondents served a motion for summary judgment on April 14,2017. Appx. 141. 

Petitioners' summary judgment motion was supported by an affidavit from Petitioners' 

expert, Stephen Prunty, an attorney experienced in property ownership disputes. Appx. 37. 

Petitioners argued that the undisputed evidence in the chain of title concerning the subject realty 

and the information contained in the Baker plat unequivocally established that the southern 

boundary of the parcel conveyed by the Lewises to Arthur Lewis is the southern boundary depicted 

on the Baker plat. In short, Petitioners argued that the Lewises had agreed to divide the 121 acre 
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parcel they had received from Stewart in 1966 between them but intended to maintain ownership 

of the 60 acre tract received from Stewart as tenants in common. Appx. 33. 

Respondents' summary judgment motion acknowledged that the descriptions contained in 

the Lewis quitclaim deeds resulted from the Lewises' reliance on the Baker plat. Respondents 

argued that the descriptions in the Lewis deeds were "a result of two layman attempting to 

voluntarily petition their property and create their own property descriptions by cannibalizing a 

survey performed on only a portion of the total land." Appx. 142. Respondents argued that extrinsic 

evidence in the form of conduct of the Lewis brothers and members of their respective families 

occurring after execution of the quitclaim deeds evidenced that the Lewises intended that Arthur 

Lewis was to receive a parcel consisting of 93.15 acres as his sole property. Appx. 149, 157. 

Respondents identified no extrinsic evidence in the chain of title, monumentation on the ground, 

or conduct of the Lewises occurring before or contemporaneous with the execution of the Lewis 

quitclaim deeds in support of their argument that the Lewises intended to partition all their property 

between the Lewis brothers. Rather, Respondents simply argued that the Lewis brothers intended 

that Arthur Lewis was to receive a tract consisting of93.15 acres. Respondents offered no evidence 

establishing the location or boundaries of such a tract. 

By order entered May 11, 2017, the Circuit Court denied Petitioners' motion for summary 

judgment and granted, in part, Respondents' motion. Appx. 0288. The Circuit Court concluded 

that the description of the property in deed to Arthur Lewis was ambiguous and that, therefore, the 

Circuit Court \\ias required to consider extrinsic evidence to determine the intention of the parties 

in creating a deed. However, the Circuit Court, without explanation, did not consider the extrinsic 

evidence provided by Petitioners in support of their motion for summary judgment. Appx. 299. As 

described above, that evidence, based on information contained in the chain of title concerning the 
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subject property; contracts executed by the Lewises; the Baker plat; and ~eeds executed by the 
! 

Lewises definitively established that the Lewises intended to partition only the 121 acre parcel 

they had received from Stewart. Instead, Circuit Court instead ordered that a "full evidentiary 

hearing at a bench trial" was necessary to determine the intent of the parties and to consider 

Respondents' claim that Arthur Lewis had acquired the 93.15 acres via adverse possession. Appx. 

0299. 

The Circuit Court held a bench trial on August 8, 2017. The evidence offered there was 

nearly identical to that offered by the parties in support of their respective motions for summary 

judgment served in April 2017. Respondents offered the testimony of four lay witnesses at the 

bench trial. Respondent Paul Alford is the grandson of Arthur Lewis and the son of Respondent 

Gwendolyn Cain. Alfred was approximately seven years old when the Lewis quitclaim deeds were 

executed. Alford testified that in about 1976, when he was approximately age 6, he resided on a 

small parcel that had been conveyed to his parents by the four Lewises. Appx. 0328, Joint Exhibit 

45-Appx. 0757: Since approximately 1985, Alford has resided in the home constructed by Alford's 

grandfather, Arthur Lewis. Appx. 0165, 0327, 0347-48; Joint Exhibit ll-Appx. 694. Alford 

testified that over the years, he mowed grass on the property claimed by Respondents as well as 

the property owned by his uncle Raymond. Appx. 383. Alford testified that he ran his dogs on 

Raymond's property and his grandfather's property and hunted on the' property claimed by 

Respondents. Appx. Appx. 327. Alford also testified that in the early 1980s, his grandfather and 

the father of Petitioner Betsy Harrell constructed a pond on the tract claimed by Respondents. 

Alford testified that he had constructed a cabin on the disputed property. Appx. 332-33. 

Respondent Gwendolyn Cain, the daughter of Arthur Lewis, also tesbfied on Respondents' 

behalf. Cain resided on the half acre parcel conveyed to her by the four Lewises when her father 
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Arthur and uncle Raymond executed the 1977 quitclaim deeds. Cain testifie6 that she understood 
I 

that Arthur and Raymond decided to divide the property at "the road", evidently a reference to 

West Virginia Secondary Route 16/2. Appx. 390-91. She also testified about the construction of a 

pond on the disputed tract by her father and that, to her knowledge, her uncle Raymond did not 

share in the cost of constructing the pond. Appx. 397. Cain testified that her father died testate, 

designating her as his executor. Appx. 0399. In her capacity as executor, she listed property 

described as consisting of 93.15 acres on the appraisement for her father Arthur's estate. Joint 

Exhibit 60-Appx. 0835. 

Respondents also offered the testimony of Joseph Ludovici, an attorney licensed to practice 

in West Virginia. Ludovici testified that he often hunted on property he believed was owned by 

Arthur Lewis, including the property now in dispute. Ludovici testified that on one such occasion 

in the early 1990s, he spoke with Arthur and Raymond Lewis at which time Raymond Lewis 

indicated that he did not want Ludovici hunting on his property located north of Route 16/2. Appx. 

449-50. 

Finally, Respondents offered the testimony of Carl Andrews. Andrews resides on property 

located to the south of the disputed tract. Andrews testified that he believed his property abutted 

property owned by Arthur Lewis and further that there is an old fence line marking the boundary 

between his pr0perty and property he believed was owned by Art Lewis. Andrews conceded that 

he never spoke with Arthur Lewis concerning ownership of the subject property. Appx. 0557-59. 

Petitioners offered lay testimony from Vickie and Thomas Lewis and expert testimony 

from Stephen Prunty and Marshall Robinson. Vickie Lewis is the daughter in law of Raymond and 

Jean Lewis. Vickie and Tom Lewis were married in 1976. Her testimony included discussions she 

had with Raymond Lewis and Jean Lewis on various occasions wherein tHey each indicated that 
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Raymond and Jean Lewis owned a half interest with Art Lewis in the property "in the back', 

evidently referring to the 60 acres in dispute. Appx. 0431-33. Thomas Lewis testified to like effect 

Appx. 0456-58. 

The bulk of the testimony at the bench trial offered by Petitioners was testimony from 

Petitioners' experts Stephen Prunty and Marshall Robinson. Consistent with his affidavit offered 

in support of Petitioners' renewed motion for summary judgment, Prunty traced the ownership 

history of the subject realty and analyzed the property descriptions contained in the Lewis 

quitclaim deeds against the information contained in the Baker plat. Prunty concluded that the 

location of the southern boundary of the parcel described in the deed to Arthur Lewis is southern 

boundary ofthe 121 acre parcel conveyed to the Lewises by Stewart and depicted in the Baker plat 

as a line with a bearing North 68° 54' II" West. Appx. 492-95. Prunty testified that given 

information contained in deeds ofrecord in the Hancock County Courthouse, namely the February 

1974 deed from the Lewises to Stammelbach, the Lewises knew the location of the southern 

boundary of the 121 acre parcel and, therefore, the location of the southern boundary of the parcel 

subsequently conveyed to Arthur Lewis. Such information also established that the Lewises 

possessed the 1973 Baker plat and relied upon information contained therein and preparing the 

descriptions contained in the 1977 quitclaim deeds. Appx. 518-21,538-39. 

Marshall Robinson, a certified land surveyor, testified that based on his review of the 

documents of record; the Baker plat, and physical evidence he located during an on-site inspection 

of the property, the southern boundary of the parcel conveyed to Arthur Lewis is the southern 

boundary of the 121 acre tract as depicted in the Baker plat and extending from its point of origin 

on the West Vi~ginia-Pennsylvania line to the centerline of West Virginia Route 30/4. Appx. 613, 

616-19. 
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In its January 26, 2018 final order, the Circuit Court made no findings regarding the August 

1973 agreement between the Lewises and Stammelbach which resulted in the survey of the 

Lewises' 121 acre tract by Baker. Nor did the Circuit Court make any findings regarding the three 

parcels out conveyed by the Lewises to Stammelbach in February 1974 from the 121 acres or that 

the description of those parcels was based on the Baker survey. Nor did the Circuit Court find that 

the southern bo.undary of the 10.089 acre parcel conveyed by the Lewises to Stammelbach in 1974 

is the western segment of a line extending from the West Virginia-Pennsylvania border on a 

bearing of North 68° 54' II" West. The Circuit Court did not find that the southern boundary of 

the 10.089 acres conveyed to Stammelbach in 1974 is a segment of the line forming the southern 

boundary of the parcel conveyed to Arthur Lewis in 1977. The Circuit Court made no findings 

indicating why it chose to disregard the testimony of Petitioners' experts establishing the southern 

boundary of the parcel conveyed to Arthur Lewis. Instead, the Circuit Court concluded that the 

conduct of Arthur and Raymond Lewis subsequent to the execution of the 1977 quitclaim deeds 

evidenced the intention of the parties that Arthur Lewis was to receive a tract of realty consisting 

of 93.15 acres. The Circuit Court apparently thereby concluded that the Lewises had agreed to 

divide their property \vhereby Raymond Le\vis would receive all the jointly owned realty located 

North of West Virginia Route 16/2 while Arthur Lewis read receive all the land located South of 

said road. Alternatively, the Circuit Court concluded that the conduct of Arthur Lewis established 

ownership of a tract consisting of 93.18 acres via adverse possession. Appx.861. 

SUMMARY OF ARGUMENT 

1. In its January 26, 2018 final order. the Circuit Court erred in concluding that in 

executing the November 29, 1977 quitclaim deeds, the intent of the Lewises was to divide all of 

the realty owned by the Lewises as tenants in common between Arthur Lewas and Raymond Lewis 

and that Arthur Lewis thereby received a parcel containing 93.15 acres. In so doing, the Circuit 
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Court ignored undisputed documentary evidence and testimony 

i 

i 

I 

establishin!Z that it was the 
! ~ 

Lewises' intention to divide the balance of the 121 acre parcel they had received from Stewart in 

1966 between them and further that the Lewises intended that they would continue to own the 60 

acre parcel they had received from Stewart as tenants in common. 

2. In its January 26, 2018 final order, the Circuit Court erred in disregarding the 

undisputed testimony of Defendants' expert witnesses establishing the location of the southern 

boundary of the parcel conveyed to Arthur Lewis. Such expert testimony established that prior to 

the preparation and execution of 1977 deeds, the Lewises knew the location of the southern 

boundary of the parcel conveyed to Arthur Lewis. The Circuit Court failed to make findings 

explaining and justifying its decision to disregard such undisputed extrinsic evidence 

demonstrating the Lewises' knowledge and intent in favor of largely secondhand evidence 

regarding the conduct of Arthur and Raymond Lewis occurring after execution of the 1977 

quitclaim deeds. 

3. The Circuit Court erred as a matter of law in finding that Arthur Lewis acquired 

title to a tract consisting of 93.15 acres by adverse possession. If the deed to Arthur Lewis is 

deemed to have failed for want of an inadequate description, the 93.15 acres claimed by 

Respondents remained jointly owned by the Lewises. Having claimed that the deed to Arthur 

Lewis failed for want of an adequate description, Respondents cannot argue that Arthur Lewis 

adversely possessed a 93.15 acre tract under color of title. More importantly, Respondents failed 

to offer clear and convincing evidence establishing that the conduct of Arthur and Beverly Lewis 

constituted an ouster of their cotenants Raymond and Jean Lewis from the 93.15 acres claimed by 

Respondents. 
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4. The Circuit Court erred in denying Defendants' renewed motion for summary 

judgment served on April 12, 2017. The evidence before the Circuit Court at the summary 

judgment stage was in all important respects nearly identical to the evidence presented to the 

Circuit Court during the August 8, 2017 bench trial. The evidence presented by Petitioners at the 

summary judgment stage established that Petitioners were entitled to judgment as a matter oflaw. 

The Circuit Court's refusal to consider such evidence at the summary judgment stage constitutes 

an abuse of discretion. 

ST ATEMENT REGARDING ORAL ARGUMENT 

This appeal involves assignments of error in the application of settled law and claims of 

insufficient evidence or a result against the weight of evidence. As such, Petitioners believe oral 

argument is appropriate per Rule of Appellate Procedure 19(a)(I) and (3) 

ARGUMENT 

I. THE CIRCUIT COURT'S JANUARY 26, 2018 FINAL ORDER FINDING THAT THE LEWISES 
INTENDED TO CONVEY A 93.15 ACRE PARCEL TO RA YMOND AND JEAN LEWIS IS UNSUPPORTED 

IN FACT AND LAW 

Since this matter was heard as a bench trial, Rule 52 of the West Virginia Rules of Civil 

Procedure requires that a Circuit Court make findings of fact and conclusions of law in support of 

its ruling. Rule 52(a) states, in relevant part: 

In all actions tried upon the facts without a jury ... , the court shall find the facts 
specially and state separately its conclusions of law thereon, and judgment shall be 
entered pursuant to Rule 58; ... Findings of fact, whether ba~ed on oral or 
documentary evidence, shall not be set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court to judge the credibility of the 
witnesses. 

In Public Citizen, Inc. v. First National Bank in Fairmont, 198 W.Va. 329,480 S.E.2d 538 (1996), 

this Court summarized the standard of review applied when reviewing circuit court findings and 

conclusions made when conducting bench trials. In Public Citizen, supra, this Court held: 
I , 
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In reviewing challenges to the findings and conclusions of the circuit court made 
after a bench trial, a two-pronged deferential standard of review is applied. The final 
order and the ultimate disposition are reviewed under an abuse of discretion standard, 
and the circuit court's underlying factual findings are reviewed tmder a clearly 
erroneous standard. Questions of law are subject to a de novo review. 

Jd, syl .pt I. In Brown v. Gobble, 196 W.Va. 559, 474 S.E.2d 489 (1996), this Court cautioned that 

the deference to trial court findings provided for in Rule 52(a) and in Public Citizen, supra, is not 

without limits, holding: 

The deference accorded to a circuit court sitting as factfinder may evaporate if upon 
review of its findings the appellate court determines that: (1) a relevant factor that 
should have been given significant weight is not considered; (2) all proper factors, 
and no improper factors, are considered, but the circuit court in weighing those 
factors.commits an error of judgment; or (3) the circuit court failed to exercise 
any discretion at all in issuing its decision. (emphasis added) 

Brown, supra, syl. pt. 1. See also Ark Land Company v. Harper, 215 W.Va. 331,599 S.E. 2d 754 

(2004). 

The Circuit Court \vas called upon to interpret the November 29, 1977 deed from the four 

Lewises to Arthur and Beverly Lewis. The task of a circuit court was to determine the intention of 

the parties in making the instrument and, upon making such determination, to give effect to the 

parties' intent. Fox Grocery Co. v. University Foods'. Inc., 181 W.Va. 206, 382 S.E.2d 43 (1989). 

The starting point of this analysis is the language used by the parties in the instrument. Where the 

deed expresses the intent of the parties in plain and unambiguous language, the trial court need 

consider no further evidence but must enforce the agreement as written. Totten v. Pocahontas Coal 

& Coke Co., 67 W.Va. 639, 68 S.E. 373 (1910). Ambiguity is defined as language reasonably 

susceptible of two different meanings or language of such doubtful meaning that reasonable minds 

might be uncertain or disagree as to the meaning. Estate of Tawney v. Columbia Natural 

Resources, LLC, 219 W. Va. 266, 633 S.E. 2d 22 (2006). The fact that the p~rties to a deed do not 

agree as to its construction does not render the deed ambiguous. Rather, the!question of whether a 

28 



I 
deed is ambiguous is a question oflaw to be determined by the court. See, Be~'ketey Cty. Pub. Servo 

i 

Disl. v. Vitro Corp. of Am., 152 W.Va. 252, 162 S.E.2d 189 (1968). 

Respondents claim that the ambiguity contained in the deed to Arthur Lewis concerns only 

the description of the realty subject to the deed. In order to pass title, a deed must contain a 

description of the property being conveyed which sufficiently identifies the land, either by the 

language of the granting clause itself or by reference to extrinsic facts which render the description 

certain. Meadow River Lumber Company v. Smith, 126 W.Va. 847, 30 S.E. 2d 392 (1944); Jones 

v. Gibson. 118 W.Va. 66, 188 S.E.773 (1936). In Meadows v. Belknap~ 199 W.Va. 243, 483 S.E. 

2d 826 (1997), the Supreme Court summarized the general rules of construction to be applied when 

attempting to discern the intent of the parties in a deed deemed ambiguous: 

As a general rule, ambiguities in a deed are to be clarified by resort to the intention 
of the parties ascertained from the deed itself, the circumstances surrounding its 
execution, as well as the subject matter and the parties' situation at that time .. .It 
becomes incumbent then for this Court to place itself in the situation of the parties, 
as near as may be, to determine the meaning and intent ofthe language employed in 
the deed. (internal citations omitted) 

Meadows, 199 W.Va. at ,43 S.E. 2d at 829. 

West Virginia Courts have long acknowledged that vague and general property 

descriptions contained in deeds are common in history of this state when land was described from 

the general knowledge of the parties regarding the location ofthe land. See, e.g., Stale v. Hicks, 75 

W.Va. 508, 85 S.E. 2d 655 (1915). In Holley'S Ex'r v. Cuny et at., 58 W. Va. 70, 51. S.E. 135 

(1905), this Court held; 

It may be laid down generally that liberality is allowed in the matter of description. 
In description, that is certain which can be made certain. A deed will not be declared 
void for uncertainty if it is possible, by any reasonable rules of construction, to 
ascertain from the description, aided by extrinsic evidence, what property it is 
intended to convey. The office of description in a deed or other writing is not to 
identify the land, but to furnish means of identification. (emphasis added) 

I 
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58 W.Va. at 73,51. S.E. at __ . Additional rules of construction are employed by courts of this 

State when confronted with ambiguous property descriptions. For example, when preparing a deed, 

the parties to a conveyance are presumed to have knowledge ofthe information contained in their 

chain of title. Duval v. CraHjord, 73 W.Va. 122, 80 S.E. 833 (1913). Deeds are generally 

interpreted with reference to the condition of the property at the time of the execution of the deed. 

Stevenson v. Yoho, 63 W.Va. 144,59 S.E. 954 (1907). References to an adjoining tract or physical 

monumentation control references to mere courses and distances. Matheny v. Allen 63 W.Va. 443, 

60 S.E. 407 (1908). Finally, conduct of the parties to the deed after its execution and giving the 

deed a practical construction may be considered. However, subsequent verbal declarations of the 

parties regarding what they had intended may not be considered. Zimmerer v. Romano, 679 S.E.2d 

601,223 W. Va. 769 (2009). 

The record reflects the following undisputed facts bearing on the dispositive issue in this 

case; that being, the location of the southern boundary of the parcel conveyed by the Lewises to 

Arthur Lewis via the November 29, 1977 quitclaim deed: 

1. In 1966, the four Lewises acquired three adjoining parcels described as consisting 

of 121 acres, 60 acres, and approximately 4 acres, from Stewart as tenants in common. The 121 

acre parcel is located to the north of the 60 acre parcel and the 4 acre parcel is located to the south 

of the 60 acre parcel. 

2. The three parcels acquired by the Lewises in 1966 were at one time a part of a tract 

consisting of approximately 200 acres known as the Goddard fann. 

3. In September 1860, a predecessor in title, James Gaston,· executed two deeds 

subdividing the Goddard fann, thereby creating a northern parcel consisting of approximately 129 

acres and a southern parcel containing approximately 80 acres. After subsequent out conveyances, 
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the area of the northern parcel was reduced to approximately 121 acres and the area of the southern 

parcel reduced to approximately 60 acres. 

4. The 1966 deed from Stewart conveyed the foregoing 121 acre and 60 acre parcels 

to the Lewises as tenants in common. 

5. On August 30, 1973, the four Lewises entered into a contract whereby they agreed 

to convey three parcels of their realty totaling approximately 45 acres to Albert Stammelbach. The 

agreement provided that the precise location of the three parcels would be determined by 

subsequent survey. 

6. Pursuant to the August 30, 1973 agreement, Michael Baker Jr, Inc. surveyed the 

121 acre parcel the Lewises had acquired from Stewart. A plat dated November 7, 1973 was 

prepared as a' result of that survey. The plat depicts the three parcels to be conveyed to 

Stammelbach. 

7. Pursuant to the August 30, 1973 agreement, by deed dated February 25, 1974, the 

Lewises conveyed three parcels totaling approximately 44 acres to Stammelbach. The parcels in 

this deed were described based on information from the survey conducted by Baker and reflected 

on the Baker plat. 

8. In around 1977, the Lewises agreed to partition a portion of their property because 

Arthur Lewis wished to construct a home on the property. 

9. Relying on the November 1973 plat resulting from Baker's survey of the Lewises 

121 acres, the Lewises prepared quitclaim deeds to Arthur Lewis and to Raymond Lewis allotting 

the balance oqhe 121 acres remaining after the 1974 out conveyances to Stammelbach between 

them. 
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10. The quitclaim deed to Raymond Lewis conveyed that portion of the 121 acres 

located north of West Virginia Route 16/2 and remaInIng after the out conveyances to 

Stammelbach. 

II. The quitclaim deed to Arthur Lewis conveyed a parcel bounded on the east by the 

Pennsylvania State line; on the north by West Virginia Route 16/2; on the East by West Virginia 

Route 30/4 and to the South by the southern boundary of the 129 acre parcel created by the 

September 1860 partition of the Goddard farm by Gaston. The home constructed by Arthur Lewis 

is located on this parcel. 

12. The southern boundary of the 121 acres surveyed by Baker is the southern boundary 

of the 129 acre parcel created by the September 1860 partition of the Goddard farm by Gaston. 

The Circuit Court's stated purpose in convening the August 8, 2017 bench trial was to 

allow the Court to consider extrinsic evidence to resolve ambiguity the Circuit Court perceived in 

the description of the property contained in the deed to Arthur Lewis. However, the Circuit Court's 

final order contains no findings regarding any of the foregoing undisputed facts, which, taken 

together, resolve the ambiguity claimed by the Respondents. Petitioners assert the foregoing 

factors were relevant to the resolution of the property description issue before the Circuit Court 

and entitled to significant weight. Petitioners assert that so far as can be discerned from the Circuit 

Court's final order, the Circuit Court gave these factors no weight, empowering this Court to 

disregard the Circuit Court's findings of fact. Brown v. Gobble, supra, syl. pt. I. 

In light of the foregoing, the Circuit Court's conclusion that the Lewises intended that 

Arthur Lewis receive and otherwise undescribed parcel consisting of 93.15 acres via the 1977 

quitclaim deeds was clearly erroneous and require reversal. The Circuit Court's conclusion that 
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the parties intended such a result is based wholly on conduct and statements Mthe Lewises. In this 

regard, the Circuit Court stated: 

This Court also FINDS that the subsequent conduct and actions of Arthur E. Lewis 
and Beverly C. Lewis, his wife and Raymond S. Lewis and Jean T. Lewis, his wife, 
are the most important factors to consider in order to determine the intent of the 
parties to the transaction memorialized in the November 29, 1977 deed from 
Raymond S. Lewis and Jean T. Lewis to Arthur E. Lewis and Beverly C. Lewis. 

Final Order, p. 16-Appx. 858. The subsequent conduct cited by the Circuit Court mainly consisted 

of Raymond and Jean Lewis not complaining about Arthur Lewis activities on the 60 acres that 

the parties continued to own as cotenants. However, such conduct is but one factor the Circuit 

Court was to consider in attempting to determ ine the intent of the parties regarding the property 

conveyed to Arthur. Interestingly, perhaps the most telling conduct involving Arthur Lewis 

occurring after he received the 1977 quitclaim deed was given little weight by the Circuit Court. 

Specifically, in 2005, FirstEnergy sought to acquire the remaining 4.446 acre portion of the 121 

acres that was then still jointly owned by the Lewises. FirstEnergy required that in addition to a 

deed from Arthur Lewis conveying 112 undivided his interest in that realty, a deed from Raymond 

Lewis' heir, Thomas Lewis conveying his 112 undivided interest in that parcel was required. The 

record contains no evidence indicating that at this juncture, Arthur Lewis contended that he was 

the sole owner of the 4.446 acres by virtue of the 1977 quitclaim deed he received from his co-

owners. Instead, Arthur Lewis acquired a quitclaim deed from his nephew Thomas Lewis 

conveying Thomas' interest in the 4.446 acres to Arthur, who, in tum, conveyed the parcel to 

FirstEnergy. Thus, Arthur Lewis' conduct, occurring nearly 30 years after his receipt of the 1977 

quitclaim deed, is wholly consistent with the undisputed evidence that, prior to the execution of 

the 1977 quitclaim deeds, Arthur Lewis knew precisely where the parcels Arthur and his brother 

Raymond received via the quitclaim deeds were located. 
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For the foregoing reasons, the Circuit Court's factual findings regar~ing the intent of the 

Lewises in executing the 1977 quitclaim deed to Arthur Lewis are clearly erroneous and the Circuit 

Court's finding that the parties intended that Arthur Lewis thereby received a parcel consisting of 

93.15 acres constitutes an abuse of discretion. 

II. THE CIRCUIT COURT ERRED IN DISREGARDING THE UNDISPUTED TESTIMONY OF 
DEFENDANTS' EXPERT WITNESSES ESTABLISHING THE LOCATION OF THE SOUTHERN 

BOUNDARY OF THE PARCEL CONVEYED TO ARTHUR LEWIS 

Petitioners recognize that ajudge, sitting without ajury, is in the best position tojudge the 

credibility of witnesses and to give the testimony of such witnesses the appropriate weight. 

Petitioners also recognize that a judge presiding over bench trial is not obligated to accept 

uncontradicted expert testimony. However, a judge sitting without a jury is obligated to consider 

such testimony and, if such testimony is found wanting, the judge must explain the reason such 

expert testimony was rejected by the court in reaching its disposition of the case. In this regard, 

Brown v. Gobble, supra, stated: 

[W]hen a judge, sitting without jury, decides against the greater amount of the 
evidence, the judge is obligated to give a fuller explanation for his or her ruling. 
Under these circumstances, the findings in a bench trial must be sufficiently detailed, 
reasoned, and logical to enable the reviewing court to trace a persuasive path between 
the evidence and the judgment. .. Where the determinative factor at trial is the 
credibility of the witnesses, this requires a trial court to specify what witnesses were 
not creqited and why. (citations omitted) 

196 W.Va. at 569, 474 S.E.2d at 499 (1996). Here, the Circuit Court plainly rejected the 

uncontradicted testimony of an attorney and a surveyor with extensive experience regarding 

resolution of real estate caused by ambiguous deed descriptions. The Circuit Court's final order 

contains passing reference to the testimony of these experts, Appx. 851-52, but no findings or 

explanations indicating why Circuit Court rejected their testimony and opinions which were 

uncontradicted by Respondents' evidence. This failure by the Circuit Courtlends further support 

to Petitioners preceding argument that the Circuit Court's factual findings rbgarding the intent of 
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the Lewises in executing the 1977 quitclaim deed to Arthur Lewis are clearly erroneous and the 

Circuit Court's finding that the parties intended that Arthur Lewis thereby received a parcel 

consisting of 93 .15 acres constitutes an abuse of discretion. 

III. THE CIRCUIT COURT ERRED AS A MATTER OF LAW IN FINDING THAT ARTHUR LEWIS 
ACQUIRED TITLE TO A 93.15 ACRE PARCEL BY ADVERSE POSSESSION 

At the end of the August 8, 2017 bench trial, Respondents essentially abandoned their claim 

that the November 29, 1977 quitclaim deed conveyed a 93.15 acre parcel to Arthur Lewis. The 

following colloquy occurred between the court and Respondents' counsel. 

THE COURT: Kevin, I'm not talking about the entire description. I'm talking about 
one specific reference to an east and west line that we've been talking about being 
North 68°-54'-11" West, and I'm asking if you guys dispute that that is a straight line. 
Now I understand there's no distance on it in the description itself on 42, and if you 
are disputing that it's straight what does that line do? 

MR. PEARL: I don't believe that it is a line. 

THE COURT: What is it? 

MR. PEARL: Is what we're struggling with. I think it is the product of guys with, you 
know, high school or less education trying to take stuff off the Dravo survey and put 
it in a legal description. I don't think there's any line there. 

THE COURT: So what are you saying the Court should do with that line,just ignore 
it completely? . 

MR. PEARL: I don't think that it is a line. 

THE COURT: Or that reference. 

MR. PEARL: Yeah. I think that is just like a red herring reference. I, don't think that 
it begins anything. 

THE COURT: Is there any validity to any portion of that description in Exhibit 42? 

MR. PEARL: I don't think it describes anything, I really don't. 

Appx. 634-35. The Circuit Court's final order detennined that Arthur Lewis nevertheless acquired 

a 93.15 acre parcel the adverse possession. 

A party making a claim of ownership over a tract of land under the theory of adverse 

possession must show that he has 1.) actual and 2.) exclusive possession of ~uch land; 3.) which is 
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either hostile and adverse; 4.) that said possession has been open and notorious; 5) that said 

possession has been continuous throughout the statutory period; and 6.) that said possession has 

been made under a claim of right or color of title. Somon v. Murphy Fabrication & Erection Co., 

232 S.E.2d 524 (W. Va. 1977). A party seeking to establish ownership by adverse possession has 

the burden of establishing these elements by clear and convincing evidence. Brown v. Gobble, 196 

W.Va. 559, 474 S.E.2d 489 (1996). Where, as here, the disputed realty is owned in common with 

cotenants, the cotenant asserting ownership by adverse possession must offer clear and convincing 

evidence of conduct wholly inconsistent with the possessing cotenant's admitted right to use the 

co-owned property. Stated alternatively, the conduct of the possessing cotenant must be sufficient 

to constitute an ouster of his or her fellow co-owners. Jarrett v. Osborne, 84 W.Va. 559, 101 S.E. 

162 (1919). 

The Circuit Court apparently concluded that the ouster of cotenants Raymond and Jean 

Lewis by Arthur Lewis occurred during Arthur Lewis' life. Final Order, p.15-Appx. 857. Raymond 

Lewis' conduct cited by the Circuit Court as constituting an ouster of his brother and sister-in-law 

involved Arthur building the lake on the disputed property, cutting the grass, running dogs, hunting 

and fishing, and paying real estate taxes on the property. Id. However, none of those activities is 

inconsistent with Arthur Lewis' status as a co-owner of the property. Nor would such conduct be 

sufficient to place his brother and sister-in-law on notice that Arthur was claiming exclusive 

ownership of the 60+ acres that remained jointly owned after execution of the 1977 quitclaim 

deeds. Moreover, the Circuit Court did not find that Arthur Lewis possessed a 93.15 acre tract 

under a claim of right or color of title. Therefore, to establish ownership oft~e claimed 93.15 acre 
i 

I 
tract, Respondents had to offer clear and convincing that Arthur Lewis !physically adversely 

1 

36 



possessed the entire claimed 93.15 acres. See, Somon v. Murphy Fabrication & Erection Co., _ 

W.Va. __ ,232 S.E.2d 524 (1977). No such evidence presented by Respondents. 

The Circuit Court's finding that Arthur Lewis' conduct, beginning at a time not specified 

by the Circuit Court, constituted an ouster of his brother and sister-in-law is clearly erroneous and 

the Circuit Court's conclusion that Arthur Lewis thereby acquired an undefined parcel consisting 

of 93 .15 acres constitutes an abuse of discretion and must be reversed. 

IV. THE CIRCUIT COURT ERRED IN DENYING DEFENDANTS' RENEWED MOTION FOR SUMMARY 
JUDGMENT 

In Findley v. State Farm Mut. Auto. Ins. Co., 213 W.Va. 80, 576 S.E. 2d 807 (2002), this 

Court held that·it would review de novo a circuit court's denial the motion for summary judgment. 

In Crain v. Lightner, 364 S.E.2d 778 (W.Va. 1987), the West Virginia Supreme Court restated the 

standards to be employed by a circuit court in ruling upon a motion for summary judgment: 

A summary judgment is proper 'if the pleadings, depositions, answers to 
interrogatories, admissions on file, together with the affidavits, if any, show there is 
no genuine issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law.' ... 

* * * 
The question on a motion for summary judgment is not ... whether the plaintiff has 
met the burden of proof of material aspects of his claim. It is, rather, whether a 
material issue of fact exists on the basis of the factual record developed to that date. 
The burden on a motion for summary judgment is not upon the non-moving party to 
show that he has developed facts which would allow him to prevail ifhis case were 
submitted to a jury. The burden [of persuasion] is on the moving party to show that 
there is no genuine issue as to any material fact in the case ... 

If there is any evidence in the record from any source from which a reasonable 
inference in the non-movant's favor may be drawn as to material fact, the moving 
party is·not entitled to summary judgment .... (Citations omitted). 

364 S.E.2d at 781. The Supreme Court has stated a "motion for summary judgment should be 

granted when it is clear that there is no genuine issue of fact to be tried and ifqUiry concerning the 

facts is not desirable to clarify the application of the law." 
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In Mountain Lodge Associates v. Crum & Forster Indemnity Co., 558 S.E.2d 336 (W.Va. 

2001) the West Virginia Supreme Court reiterated that it applies a de novo standard of review of 

an award of summary judgment by a circuit court. This Court has also held that summary judgment 

is appropriate "where the record taken as a whole could not lead a rational trier of fact to find for 

the nonmoving party, such as where the nonmoving party has failed to make a sufficient showing 

on an essential element of the case that it has the burden to prove." Painter v. Peavy, 451 S.E.2d 

755 (W.Va. 1994). Roughly stated, "genuine issue" for purposes of Rule 56 is simply one half of 

a trialworthy issue, and a genuine issue does not arise unless there is sufficient evidence favoring 

the nonmoving party for a reasonable jury to return a verdict for that part. The opposing half of 

the trial worthy issue is present where the nonmoving party can point to Gme or more disputed 

"material" facts. A material fact is one that has a capacity to sway the outcome of the litigation 

under applicable law. Jividen v. Law, 194 W.Va. 2d 451 (1995). A dispute about a material fact is 

"genuine" only when a reasonable jury could render a verdict for the nonmoving party if the record 

at trial were id~ntical to the record compiled in the summary judgment proceedings before the 

circuit court. Powderidge Unit Owners Ass'n v. Highland Hills Properties, Ltd., 196 W. Va. 692, 

474 S.E. 2d 872 (1996). 

While perhaps redundant given the other arguments in favor of reversal raised by 

Petitioners, Petitioners believe it bears repeating that for reasons unexplained, the Circuit Court 

refused to consider the extrinsic evidence offered by the parties in support of their respective cross-

motions for summary judgment filed in April 2017. The evidence offered at the August 8, 2017 

bench trial did not vary in any meaningful way from the evidence before the Circuit Court on the 

cross-motions for summary judgment. The evidence at the summary ju~gment stage plainly 
i 

entitled Petitioners to summary judgment. Plaintiffs assert that a de novo review of that by this 
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Court on appeal indicates that summary judgment on Petitioners renew~ motion for summary 

judgment should be granted. 

CONCLUSION AND RELIEF REQUESTED 

Petitioners respectfully request that the Circuit Court's final order entered January 26, 2018 

be reversed and that this matter be remanded to the Circuit Court of Hancock County with 

directions that judgment be entered in favor of Petitioners and against Respondents whereby 

Petitioners are deemed to own a 112 undivided interest in that 60 acre parcel conveyed to Arthur 

Lewis, Beverly Lewis, Raymond Lewis and Jean Lewis by deed dated June 23, 1996; that 

Petitioners be awarded their costs; and such other and further relief as the Court deems appropriate. 
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