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I. SUMMARY OF ARGUMENT 


The Respondent, plaintiff-below Michael A. Craft, was severely injured while a 

passenger in a vehicle in which a City of Bridgeport ("The City") employee, Frank Perris, drove 

head-on into a tree. Mr. Craft was not injured because of a policy; if the policy said that the 

driver of the vehicle ought to drive into a tree, then maybe The City would have an argument for 

immunity. However, The City's employee drove the car into a tree because he was negligent, 

not because of some policy. 

Pursuant to the West Virginia Governmental Tort Claims and Insurance Reform Act 

("The Act"), The City is "liable for injury, death, or loss to persons or property caused by the 

negligent operation of any vehicle by their employees when the employees are engaged within 

the scope of their employment and authority." W.Va. Code §29-12A-4(c)(I). There can be no 

question that the claims asserted by the Plaintiff all emanate from Mr. Perris' negligent operation 

of a city-owned vehicle. In other words, it is indisputable that Mr. Craft was injured by the 

negligent operation of the vehicle; he clearly was not injured by the City's adoption of a policy, 

nor does he make any allegations regarding any City policy. 

After denying Mr. Craft workers' compensation benefits (Appx. 0032, 0036) and in a 

last-ditch effort to leave him with nothingl, The City moved for summary judgment under a 

provision of The Act which provides political subdivisions immunity for claims resulting from 

its "[a]doption or failure to adopt a law ... statute, charter provision, ordinance, resolution, rule, 

regulation, or written policy". W.Va. Code §29-12A-5(a)(4). The Respondent's claims do not 

1 Although The City does not address the effect of its insurance policy in its Petition, it is noteworthy that The City 
is covered by a four million dollar ($4,000,000) business auto policy of insurance that is applicable to Mr. Craft's 
claim. 
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arise from The City's adoption or failure to adopt a policy; in fact, the Plaintiff is not critical of 

any policy adopted by The City. 

Because Mr. Craft's injuries did not result from The City's adoption or failure to adopt a 

law or written policy, the circuit court properly denied summary judgment holding that the 

immunity provision relied upon by The City has no application under the facts of the instant 

case. (Appx.00l-002). Therefore, this Honorable Court should decline to issue a rule to show 

cause as there was no legal error below, much less the clear legal error required to issue a writ in 

prohibition. 

ll. STATEMENT OF FACTS 

A. PROCEDURAL mSTORY 

The instant civil action was filed by Respondent Michael A. Craft on January 27,2017. 

(Appx.0031-0036). The jury trial in this matter is scheduled to begin on June 4,2018. (Appx. 

0011). Despite the fact that the policy upon which the Petitioner bases its mistaken immunity 

argument has been known to it since the inception of this lawsuit, it waited nearly a year and a 

half to file its motion for summary judgment. In fact, The City waited until the very last day 

such a motion could be filed. (Appx. 0005, 0008,0011,0141). Instead of filing its motion, the 

Petitioner participated in extensive discovery on liability and damages, including the taking of 

twelve (12) depositions; none of which were relied upon for the substance of its claim of 

immunity. No discovery on the issue of immunity was undertaken. If the Petitioner was truly 

serious about its claim to immunity, it would have filed its motion for summary judgment over a 

year ago; yet, the Petitioner chose to wait. The circuit court properly denied the Petitioners 

motion for summary judgment in its order entered on May 18,2018. (Appx.000l-0003). Now, 
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the Petitioner seeks to delay the June 4th trial and, in turn, delay justice for Respondent Craft in 

the form of this Writ. 

B. STATEMENT OF RELEVANT FACTS 

Michael Craft and Frank Perris were both employees of the City of Bridgeport through 

their service in the Volunteers in Police Service ("VIPS") program with the Bridgeport Police 

Department. (Appx. 107-108). VIPS are individuals who work for the Bridgeport City Police 

Department without compensation to carryout various tasks such as traffic control for funerals 

and sporting events and driving throughout the various neighborhoods in a police vehicle to 

show a police presence. (Appx. 0050, 0071). Ibis case arises from a single vehicle collision 

that occurred while Frank Perris and Michael Craft were patrolling in a VIPS vehicle. (Appx. 

0032,0039-0040). 

On November 3rd at approximately 9:40 a.m. Frank Perris was the driver of a Ford 

Explorer SUV owned by the City of Bridgeport and operated by the police department. (Appx. 

107-108). Mr. Craft was a passenger in the SUV. (Appx. 0040, 0107-0108). It is undisputed in 

this case that Mr. Perris lost control of the SUV, veered off the road and struck a large tree head

on. (Appx. 107-108). Mr. Craft was seriously injured. His injuries were life threatening and 

required helicopter transport to West Virginia University Hospital. Mr. Craft had severe 

abdominal injuries requiring a colon resection and colostomy as well as severe orthopedic 

injuries which ultimately resulted in a below the knee amputation of his left leg. 

ill.STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Respondent strongly believes that this Court should decline to issue a rule to show 

cause in this matter and, therefore, does not believe that oral argument is necessary. However, if 

this Court decides to issue a rule to show cause, the Respondent believes that oral argument 
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pursuant to Rule 19 of the West Virginia Rules of Appellate Procedure would be appropriate. 

The Respondent maintains that no rule to show cause should be issued, but if this Court does so 

elect, the Respondent believes that the circuit court's order denying summary judgment is so 

clearly correct that this matter could be disposed ofvia Memorandum Decision. 

Given the limited time allotted the Respondent to file his Response to the Petition2, the 

Respondent has styled his response as a Summary Response. While the Respondent is aware 

that Rule 16(h) provides that "[a] party who files a summary response is deemed to have 

consented to the waiver oforal argument," the Respondent would respectfully request that, under 

the circumstances, this Court permit oral argument should a rule to show cause be issued. 

IV. ARGUMENT 

A. LEGAL STANDARD FOR ISSUANCE OF A WRIT OF PROIDBITION 

"Prohibition ... is an extraordinary remedy, the issuance of which is usually 'reserved 

for really extraordinary causes.'" State ex reI. Davidson v. Hoke, 207 W. Va. 332, 335, 532 

S.E.2d 50, 53 (2000), quoting State ex reI. Suriano v. Gaughan, 198 W.Va. 339,345,480 S.E.2d 

548, 554 (1996). This Court should "use prohibition ... to correct only substantial, clear-cut, 

legal errors ... and only in cases where there is a high probability that the trial will be 

completely reversed if the error is not corrected in advance." SyL Pt. 1, Hinkle v. Black, 164 

W.Va. 112,262 S.E.2d 744 (1979). 

2 This Court entered a Scheduling Order on May 22, 2018 requiring the Respondent to file his Response by 9:00 
a.m. on May 29,2018. However, May 26-27 is a weekend and Monday, May 28 is a holiday upon which no filings 
can be made. Therefore, for the Respondent to ensure that his response was timely filed by 9:00 a.m. on the due 
date, it was effectively due on May 25, 2018. 
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In syllabus point four of State ex reI. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 73 

(1986), this Court set forth the five factors to be examined in conjunction with a request for a 

writ ofprohibition: 

In detemlining whether to entertain and issue the writ of prohibition for cases not 
involving an absence of jurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: (l) 
whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises 
new and important problems or issues of law of first impression. These factors are 
general guidelines that serve as a useful starting point for detemlining whether a 
discretionary writ of prohibition should issue. Although all five factors need not 
be satisfied, it is clear that the third factor, the existence of clear error as a matter 
of law, should be given substantial weight. 

While the issue of immunity will always place some weight upon the first two factors, 

significant weight must be placed upon whether the trial court's order is clearly erroneous 

especially here, where the City's last-ditch effort to assert legislative immunity (i.e., immunity 

from liability for adopting or failing to adopt a law or policy), is so clearly unwarranted. 

Therefore, the Respondent respectfully requests that this Honorable Court decline to issue a rule 

to show cause and allow Mr. Craft his day in court. 
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B. 	 TIlE CIRCUIT COURT DID NOT COMMIT ERROR, MUCH LESS 
CLEAR LEGAL ERROR, WHEN IT DENIED THE CITY'S MOTION 
FOR SUMMARY JUDGMENT BECAUSE THE CITY IS NOT ENTITLED 
TO IMMUNITY PURSUANT TO SECTION 29-12A-5(a)(4) INASMUCH 
AS TIlE PLAINTIFF'S INJURIES ARE THE RESULT OF TIlE 
NEGLIGENT OPERATION OF A VEIDCLE, NOT THE CITY'S 
ADOPTION OR FAILURE TO ADOPT A POLICy3 

a. 	 Unless the Legislature Has Clearly Provided for Immunity, the General 
Goal ofCompensating Injured Parties Must PrevaiL 

The analysis of The City's quest for immunity must be undertaken keeping in mind "[t]he 

general rule of construction in governmental tort legislation cases favoring liability, not 

immunity: unless the legislature has clearly provided for immunity under the circumstances, the 

general common-law goal of compensating injured parties for damages caused by negligent acts 

must prevail." SyI. Pt. 2, Marlin v. Bill Rich Const., Inc., 198 W. Va. 635,638,482 S.E.2d 620 

(1996). The question this Court must ask is whether "the legislature has clearly provided for 

immunity under the circumstances" present here. Id. The answer is clearly, No. If anything, the 

legislature has clearly provided for liability under the circumstances. 

b. 	 Not Only Has the Legislature Not Clearly Provided for Immunity Under 
These Circumstances, It Has Clearly Provided That a Political 
Subdivision is Liable for Injuries Caused by Negligent Operation of a 
Vehicle by Its Employees 

The City of Bridgeport is a "political subdivision" as that term is defined by the Act. 

W.Va. Code §29-12A-3(c). Under Section 4 of the Act, "political subdivisions are liable for 

injury, death, or loss to persons or property caused by the negligent operation of any vehicle by 

their employees when the employees are engaged within the scope of their employment and 

3 For reasons unknown to the Respondent, the Petitioner has set forth this singular issue in three, separate questions 
presented in its Petition. For the sake of brevity, the Respondent addresses the Petitioner's first three questions 
presented (A-C) jointly. 
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authority." W.Va. Code §29-12A-4(c)(1).4 While Section 4 of the Act sets forth instances in 

which a political subdivision is liable for injuries or damages to persons, Section 5 of the Act sets 

forth seventeen discrete instances in which the political subdivision would be immune from such 

liability. See W.Va. Code § 29-12A-5. In other words, the liability provided for in Section 4 of 

the Act is conditioned upon the absence of any applicable immunity provisions set forth in 

Section 5 of the Act. See Albert v. City o/Wheeling, 792 S.E.2d 628, 631 (2016). 

The City of Bridgeport has no defense in this case; however, in a last-ditch attempt to 

avoid liability and leave Mr. Craft with nothing the City is now claiming that a rarely cited 

immunity provision applies. Specifically, the City argues that it is immune from liability based 

upon the following item from Section 5 of the Act: 

(a) A political subdivision is immune from liability if a loss or claim results from: 

(4) Adoption or failure to adopt a law, including, but not limited to, any statute, 
charter provision, ordinance, resolution, rule, regulation or written policy; 

W.Va. Code § 29-12A-5(a)(4). This type of immunity is typically referred to as legislative 

immunity because it provides immunity to governmental entities from negligence in the 

formulation or creation ofa law or policy. 

The tortured logic behind the Petitioner's last-ditch effort to avoid liability is as follows: 

The Bridgeport Police Department has a forty-seven (47) page VIPS Handbook that provides in 

one line that "Vehicular patrols will be two person manned unless otherwise directed". (Appx. 

0153-0154). The City argues that it is immune from liability because "[h]ad Craft not been a 

passenger in the vehicle driven by Perris on the date of the accident, he would not have been 

4 The tenn "employee" means "an officer, agent, employee, or servant, whether compensated or not, whether full
time or not, who is authorized to act and is acting within the scope ofhis or her employment for a political 
subdivision." W.Va. Code §29-12A-3(a) (emphasis added). It is undisputed that Frank Perris was an employee of 
the City of Bridgeport for purposes of the Act. 
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injured." (petition for Writ of Prohibition, at 9). To call this argument a stretch would be too 

generous. 

The City's mistaken argument ignores the obvious fact that Michael Craft was injured 

due to the negligent operation of a city vehicle; not by the City's adoption or failure to adopt a 

policy. Respondent Craft is not critical of the City's policy to have two manned patrols. In fact, 

Mr. Craft had been on numerous two-manned patrols throughout his time as a VIPS; it was not 

until Mr. Perris negligently drove the VIPS vehicle into a tree, that he was injured. Mr. Craft's 

injuries did not result from a policy; they resulted from Mr. Perris' negligent operation of the 

vehicle. 

If The City's argument were correct, by way of analogy, then a political subdivision 

would be immune if it had a policy that stated "all students that live more than one mile from 

their school, must be transported by bus". Then, while transporting students to school, a bus 

driver rear ends another vehicle on the roadway injuring both the students and the occupants of 

the other vehicle. Under The City's theory, the political subdivision would be immune from any 

claims for injuries filed by the students and the occupants of the other vehicle - after all, the 

crash occurred because the policy required students to be driven in the bus. Adoption of The 

City's argument would essentially render the liability provision for negligent operation of a 

vehicle meaningless. Certainly, that is not what the legislature intended when they provided 

immunity for claims resulting from the adoption or failure to adopt a policy. 

Moreover, the immunity provision relied upon by the City in this case (W.Va. Code §29

12A-5(a)(4» has only been cited in two published cases - it should not be surprising that the 

facts of these cases are not analogous to the facts of the instant case. See Thornburgh v. Town of 

Gauley Bridge, No. 12-0329,2013 WL 2300980, at *1 (W. Va. May 24, 2013)(holding that the 
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Town of Gauley Bridge could not be sued over its policy not to accept coins as payment for fines 

from traffic tickets when an agitated motorist attempted to pay his fine in pennies); State a/West 

Virginia ex reI. City a/Bridgeport v. Ma~ks, 233 W.Va. 449, 759 S.E.2d 192 (2014)(holding that 

the City was immune from a local towing company's lawsuit alleging that the City and its police 

department failed to adopt and abide by the county commission's towing policy). These cases 

are illustrative of the purpose of the immunity provision upon which the City mistakenly relies

to protect a political subdivision when it is sued because it was negligent in its adopting or 

failing to adopt a law or policy. Michael Craft did not sue the City of Bridgeport asserting that 

the City was negligent in its adoption of a policy; he sued the City because he was injured when 

its employee negligently operated a vehicle and crashed it into a tree. In fact, the Plaintiff has no 

issue with the "two manned" patrol policy at all. 

In a similar context regarding another immunity provision from Section 5 of the Act, the 

Supreme Court of Appeals has routinely held that even if a plaintiff's complaint involves a 

policy, the political subdivision can still be held liable if its employee negligently carried out that 

policy. See Beckley v. Crabtree, 189 W.Va. 94, 98, 428 S.E.2d 317, 321 (1993). "If the 

negligence causing an injury lies in the formulating of policy, the government is immune from 

liability under the Act". Nida v. Zarc Intern., Inc., 93 F.Supp.2d 725 (SDWV 2000), citing 

Beckley, 189 W.Va. at 98. "If, however, an officer or employee acts negligently in carrying out 

that policy, government liability may exist under the Act." Beckley, 189 W.Va. at 98; see also 

Mallamo v. Town of Rivesville, 197 W.Va. 616, 625, 477 S.E.2d 525, 534 (1996) (same); 

Westfall v. City 0/Dunbar, 205 W.Va. 246, 517 S.E.2d 479 (1999) (same). Again, Plaintiff does 

not claim that The City was negligent in its formulation of the two-manned patrols policy. 

Likewise, Respondent Craft was not injured because of a policy requiring two people to be in a 
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VIPS vehicle, he was injured because Frank Perris, a City employee, negligently drove into a 

tree while working for The City. The immunity provision relied upon by the City is clearly 

inapplicable and, pursuant to W.Va. Code §29-12A-4(c)(1), the City is liable for the negligence 

of its employee, Frank Perris, while operating a vehicle within the scope of his authority as a 

VIPS. Therefore, the circuit court properly denied The City's motion for summary judgment and 

this court should decline to issue a rule to show cause as the circuit court did not commit any 

error, much less clear legal error. 

C. 	EVEN IF W.VA. CODE §29-12A-4(a)(1) APPLIED, WHICH IT DOES 
NOT, THE PETITIONER HAS WAIVED ANY ENTITLEMENT TO 
IMMUNITY IT MAY HAVE HAD BECAUSE IT HAS AN INSURANCE 
POLICY WHICH APPLIES TO THE RESPONDENT'S CLAIMS AND 
DOES NOT PRESERVE THE IMMUNITIES PROVIDED BY THE ACT. 

The immunity provision relied upon by the City clearly does not apply in the instant case; 

however, even if it did, they City is not entitled to summary judgment because it failed to address 

the effect of its insurance policy that applies to cover the plaintiff's injuries. While the The Act 

provides certain immunities and limitations upon liability to a political subdivision and its 

employees, it also provides: 

If a policy or contract of liability insurance covering a political subdivision or its 
employees is applicable, the terms of the policy govern the rights and obligations 
of the political subdivision and the insurer with respect to the investigation, 
settlement, payment, and defense of suits against the political subdivision, or its 
employees, covered by the policy. 

W.Va. Code §29-12A-9(a). The insurer, however, "may not enter into a settlement for an 

amount which exceeds the insurance coverage" and "[a] political subdivision, or its employees, 

are not liable for any costs, judgments or settlements paid through an applicable contract or 

policy of insurance." W.Va. Code §29-12A-9(a), (b). 
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This Court has previously addressed the interplay between an insurance policy covering a 

political subdivision and the various immunities in the Act in Bender v. Glendenning, 219 W. 

Va. 174, 632 S.E.2d 330 (2006). In Bender, the Board of Education of Webster County (the 

"Board") was a defendant in a civil action filed by several students who were sexually assaulted 

by Mr. Glendening, a former teacher and employee of the Board. ld, at 177-178. Because the 

Board was a political subdivision, this Court recognized that the immunity provisions of The Act 

limited the extent to which the Board and its employees may be held liable for their actions. ld 

at 179. This Court also held that, "Despite these various limitations ofliability, however, when a 

policy of insurance provides coverage for a political subdivision, the terms of such insurance 

contract determine the rights and responsibilities of the insurer and its insured( s)." ld. at 179. 

The Petitioner failed to address its policy of insurance, the terms of which determine its 

responsibilities in this litigation; therefore, it is neither entitled to summary judgment, nor a writ 

of prohibition because even if it could prove that an immunity from the Act applied, which it 

clearly does not, it still must establish that its insurance policy does not provide coverage for the 

Respondent's claims. 

D. 	 THE CmCUIT COURT'S ORDER DENYING PETITIONER'S MOTION 
FOR SUMMARY JUDGMENT PROVIDES SUFFICIENT FINDINGS FOR 
TIDS COURT TO ELUCIDATE THE BASIS FOR ITS RULING 

Petitioner asserts that the circuit court did not assert sufficient factual findings to pennit 

meaningful appellate review in reliance upon State of West Virginia ex reI. West Virginia Dept. 

ofHealth and Human Resources v. Kaufman,203 W.Va. 56, 506 S.E.2d 93 (W.Va. 1998)(Per 

Curiam). In Kaufman, the West Virginia Department of Health and Human Resources 

("DHHR") claimed to be immune from liability based upon multiple, discrete grounds. ld at 57. 

The circuit court denied the DHHR's motion for summary judgment stating only that ''the Court 
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finds that genuine issues of material fact remain to be determined in this matter and, rather than 

to invite error at this stage of the litigation, this matter should proceed to jury trial." Id at 58, 

n.2. Under those facts, this Court concluded that "[t]he lower courts failed to address the 

separately designated immunities raised and thereby failed to provide an adequate basis for 

judicial review of these immunity issues" and remanded the cases so that the lower court could 

specify the rationale for the decisions in each separate allegation of immunity. Id at 58-59. 

Under the instant Petition, there was only one basis for immunity asserted by the 

Petitioner and the circuit court's basis for denial of the Petitioner's motion for summary 

judgment is clear. First, the Court identified the grounds upon which the Petitioner claims 

immunity: 

The City of Bridgeport argues that it is entitled to summary judgment based upon 
immunity grounds pursuant to W.Va. Code §29-12A-5(a)(4) of the West Virginia 
Governmental Tort Claims and Insurance Reform Act (hereinafter referred to as 
the "Act"). That provision provides that a political subdivision is immune from 
liability if a loss or claim results from the '[a]doption of failure to adopt a law, 
including, but not limited to, any statute, charter provision, ordinance, resolution, 
rule, regulation or written policy." W.Va. Code §29-12A-5(a)(4). 

(Appx. 0001). Second, the circuit court identified the factual predicate for the Petitioner's claim 

of immunity: 

The policy relied upon by the City is a one-line statement from the "Volunteers in 
Police Service (VIPS) Policy and Procedure Handbook" that provides: "Vehicular 
patrols will be two person manned unless otherwise directed." 

(Id.). Finally, the Court found "that W.Va. Code §29-12A-5(a)(4), as it concerns the City of 

Bridgeport's ''two-person'' VIP policy, does not provide the City of Bridgeport immunity for 

negligent acts of its employees under the facts of the instant case." (Appx.0002). There is only 

one negligent act alleged in this case and only one basis for immunity asserted. The circuit 
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court.s basis for denying Petitioner's motion for summary judgment is abundantly clear and 

more than sufficient to permit meaningful review by this Court. 

v. CONCLUSION 

The Respondent, Michael A. Craft, respectfully requests that this Court decline to issue a 

rule to show cause because although the issue raised involves immunity, the Petitioner's motion 

for summary judgment is so clearly meritless that it would be unjust to delay the trial in this 

matter any longer - Mr. Craft has been seriously injured and desperately needs his day in court. 

Respectfully submitted, 

MICHAEL CRAFT, 
Respondent, 

Dino S. Colombo (WV Bar No. 5066) 
Travis T. Mohler (WV Bar No. 10579) 
COLOMBO LAW 
341 Chaplin Road, 2nd Floor 
Morgantown, West Virginia 26501 
Phone: (304) 599-4229 
Fax: (304) 599-3861 
dinoc@,colombolaw.com 
travism(qkolombolaw.com 
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Summary Response to Petition for Writ of Prohibition on this 25th day of May, 2018, by depositing 
a true copy thereof in the United States mail, postage prepaid, addressed as follows: 

Tamara J. DeFazio 
MacCorkle Lavender, PLLC 
2004 White Willow Way 
Morgantown, WV 26505 
Counsel for Petitioner 

The Honorable Christopher McCarthy 
Circuit Court of Harrison County 
Harrison County Courthouse 
301 West Main Street 
Clarksburg, WV 26301 

/ 
Dino S. Colombo (WV Bar No. 5066) 
Travis T. Mohler (WV Bar No. 10579) 
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