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IN THE SUPREME COURT OF APPEALS 

OF WEST VIRGINIA 


CHARLESTON 


DELBY B. POOL, 

Petitioner, 


v. No. 18-0280 

GREATER HARRISON COUNTY PUBLIC SERVICE DISTRICT, 

Respondent. 

STATEMENT OF THE 

PUBLIC SERVICE COMMISSION OF WEST VIRGINIA 


OF ITS REASONS FOR THE ENTRY OF ITS ORDER 

OF MARCH 6, 2018, IN CASE NO. 17-U68-PSWD-C 


TO THE HONORABLE JUSTICES OF THE SUPREME COURT 
OF APPEALS OF WEST VIRGINIA: 

The Respondent, Public Service Commission of West Virginia (hereinafter 

"Commission"), hereby tenders for filing with this Honorable Court this statement of its reasons 

for the entry of its Order of March 6, 2018 in Case No. 17-1168-PSWD-C. 

STATEMENT OF THE CASE 

In 2015, the West Virginia Legislature passed Senate Bill 234, which rate-deregulated 

large municipal and public service district (district) water and sewer systems. Under Senate Bill 

234, governing bodies (city council for municipalities and county commission for public service 

districts) approve rate increases for large public utilities and the Public Service Commission 

(Commission) no longer has review or approval jurisdiction over those rate increases. After the 

effective date of Senate Bill 234, the large municipalities and districts are only required to file 
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with the Commission a copy of the ordinance or resolution authorizing the rate increase and a 

copy of the amended tariff(s) reflecting the effective date and the new rates. 

Under Senate Bill 234, a municipality or district must have at least 4,500 customers and 

$3 million in gross revenues to be locally rate-regulated. If the municipality or district operates a 

water and sewer system, then the gross revenues for both systems are to be combined to meet the 

threshold income level. To determine the total nunlber of customers served, a municipality or 

district counts its water customers, its sewer customers, and, if it operates a combined system, it 

counts each household as two customers, because the household receives both water and sewer 

services. 

Challenges to rate increases for large municipalities and districts require a petition to the 

circuit court in the county in which the county commission sits, containing the signatures of 750 

customers or the signatures of twenty-five percent (25%) of the customers, whichever is less. 

The circuit court decision may be appealed to this Court. 

Shortly after the passage of Senate Bill 234, the Greater Harrison Public Service District 

(District) located in Harrison County, West Virginia, determined that it met the new 

requirements for local rate regulation. After the passage of Senate Bill 234, it increased its water 

rates one time and its sewer rates two times. For each rate increase, the District sought the 

approval of the Harrison County Commission - not the Commission. Petitioner did not 

challenge the water rate increase approved by the Harrison County Commission by order dated 

June 2, 2016. Petitioner also did not challenge the sewer rate increase approved by the Harrison 

County Commission by order dated May 5, 2016. It was not until the District gave notice of its 

intent to increase sewer rates again in 2017 that Petitioner asserted that the District rate increase 

approval process was improper. The District completed its 2017 sewer rate increase process 

when the Harrison County Commission approved new rates by order entered July 3, 2017. 
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Petitioner immediately challenged the 2017 rate increase in the Harrison Circuit Court 

pursuant to W.Va. Code §16-13A-9(a)(2)(G) and by filing a formal complaint with the 

Commission. The Harrison County Circuit Court remanded the case to the Harrison County 

Commission for a more complete record, including detailed findings of fact and conclusions of 

law that supported the rate increase. 

On April 16, 2018, the Harrison County Circuit Court entered an order dismissing the 

appeal filed by Petitioner, finding that (1) the Petitioner had an insufficient number of signatures 

on her petition to challenge the rate increase; and (2) the District served the threshold number of 

customers and collected the threshold amount of revenues to be locally rate-regulated. The 

Circuit Court adopted the Commission's method of counting customers as described herein, 

counting customers of a combined system twice to account for both services. 

Following an evidentiary hearing on the complaint, the Commission Administrative Law 

Judge entered a January 10, 2018 Recommended Decision. The Commission entered the 

subsequent March 6, 2018 Commission Order, rejecting the Recommended Decision, and 

upholding the District's determination that it is locally rate-regulated because it serves more than 

4,500 customers and has combined gross revenues of at least $3 million. Petitioner then filed 

this appeal of the Commission's March 6, 2018, order to this Court. 

SUMMARY OF ARGUMENT 

The Commission correctly applied the law and determined that the customer count of the 

District met the threshold for local rate-regulation. The Commission decision should be given 

deference by this Court. 

3 




• • • • 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Although the Court, by Order entered April 2, 2018, established oral argument on the 

appeal for September 11, 2018, the Commission agrees with Petitioner and Greater Harrison 

County Public Service District that the disposition of this appeal will not be significantly aided 

by oral argument. 

STANDARD OF REVIEW 

The authority for review of a Final Order of the Public Service Commission by the 

Supreme Court of Appeals of West Virginia is set forth in W.Va. Code § 24-5-1. 

In reviewing a Commission Order, this Court is guided by the established holdings in 

Sexton v. Public Service Commission, 188 W. Va. 305, 423 S.E.2d 914 (1992) and 

Monongahela Power Company v. Public Service Commission, 166 W.Va. 423, 276 S.E.2d 179 

(1981). In Syllabus Point 1 of Sexton this Court reviewed previous holdings: 

[A]n order of the public service commission based upon its findings of 
facts will not be disturbed unless such finding is contrary to the 
evidence, or is without evidence to support it, or is arbitrary, or results 
from a misapplication of legal principles. 

(Citations and quotation marks omitted). 

The Court's responsibility is not to supplant the Commission's balance 
of these interests with one more nearly to its liking, but instead to 
assure itself that the Commission has given reasoned consideration to 
each of the pertinent factors. 

Monongahela Power Company, Syllabus Point 2 (in relevant part). 

This Court summarized its three-pronged analysis in Monongahela Power Company in 

Syllabus Point 1 of Central West Virginia Refuse, Inc. v. Public Service Commission, 190 W.Va. 

416, 438 S.E.2d 596 (1993) as follows: 
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The detailed standard for our review of an order of the Public Service 
Commission contained in Syllabus Point 2 of Monongahela Power 
Co. v. Public Service Commission, 166 W.Va. 423, 276 S.E.2d 179 
(1981) may be summarized as follows: (1) whether the Commission 
exceeded its statutory jurisdiction and powers; (2) whether there is 
adequate evidence to support the Commission's findings; and (3) 
whether the substantive result of the Commission's order is proper. 

In Braxton County Citizens for a Better Environment v. Public Service Commission, 

429 S.E.2d 899 (1993), Harrison Rural Electrification Association. Inc. v. Public Service 

Commission, 190 W.Va. 439, 438 S.E.2d 782, (December 9, 1993) and Mountain Communities 

for Responsible Energy v. Public Service Commission. 222 W. Va. 481, 665 S.E.2d 315 (2008), 

this Court reaffirmed the use of the standard of review set forth in the Monongahela Power case. 

ARGUMENT 

THE COMMISSION CUSTOMER COUNT METHOD IS NOT 
ARBITRARY, UNJUST OR A MISPLACEMENT OF LEGAL 
PRINCIPLES BUT IS BASED ON THE LAW AND ON 
COMMISSION RULES AND PRACTICES. 

The sole issue in this case is whether the District has sufficient customers to meet the 

threshold for local rate-regulation. In passing Senate Bill 234 in the 2015 General Session, the 

Legislature found "that water and sewer utilities that are political subdivisions of the state 

providing separate or combined services and having at least four thousand five hundred 

customers and annual gross revenues of $3 million or more are most fairly and effectively 

regulated by the local governing body with respect to rates, borrowing and capital projects." 

West Virginia Code §24-1-1(j). Senate Bill 234 set forth the ratemaking procedure for large 

public service districts in West Virginia Code §16-13A-9(a)(2). The new statutory scheme for 

large districts is comprehensive, including notice requirements and an appeal process. 

(2) The board of a public service district with at least four thousand five hundred 
customers and annual combined gross revenue of $3 million or more from its 
separate or combined water and sewer services may make, enact and enforce all 
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needful rules in connection with the enactment or amendment of rates, fees and 
charges of the district. At a minimum, these rules shall provide for: 

(A) Adequate prior public notice of the contemplated rates, fees and charges by 
causing a notice of intent to effect such a change to be provided to the customers 
of the district for the month immediately preceding the month in which the 
contemplated change is to be considered at a hearing by the board. Such notice 
shall include a statement that a change in rates, fees and charges is being 
considered, the time, date and location of the hearing of the board at which the 
change will be considered and that the proposed rates, fees and charges are on file 
at the office of the District for review during regular business hours. Such notice 
shall be printed on, or mailed with, the monthly billing statement, or provided in a 
separate mailing. 

(B) Adequate prior public notice of the contemplated rates, fees and charges by 
causing to be published, after the first reading and approval of a resolution of the 
board considering such revised rates, fees and charges but not less than one week 
prior to the public hearing of the board on such resolution, as a Class I legal 
advertisement, of the proposed action, in compliance with the provisions of article 
three, chapter fifty-nine of the code. The publication area for publication shall be 
all territory served by the district. If the district provides service in more than one 
county, publication shall be made in a newspaper of general circulation in each 
county that the district provides service. 

(C) The public notice of the proposed action shall sunmlarize the current rates, 
fees and charges and the proposed changes to said rates, fees and charges; the 
date, time and place of; the public hearing on the resolution approving such 
revised rates, fees and charges and the place or places within the district where the 
proposed resolution approving the revised rates, fees and charges may be 
inspected by the public. A reasonable number of copies of the proposed 
resolution shall be kept at the place or places and be made available for public 
inspection. The notice shall also advise that interested parties may appear at the 
public hearing before the board and be heard with respect to the proposed revised 
rates, fees and charges. 

(D) The resolution proposing the revised rates, fees and charges shall be read at 
two meetings of the board with at least two weeks intervening between each 
meeting. The public hearing may be conducted by the board prior to, or at, the 
meeting at which the resolution is considered for adoption on the second reading. 

(E) Rates, fees and charges approved by resolution of the board shall be 
forwarded in writing to the county commission with the authority to appoint the 
members of the board. The county commission shall publish notice of the 
proposed revised rates, fees and charges by a Class I legal advertisement in 
compliance with the provisions of article three, chapter fifty-nine of the code. 
Within forty-five days of receipt of the proposed rates, fees and charges, the 
county commission shall take action to approve, modify, or reject the proposed 
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rates, fees and charges, in its sole discretion. If, after forty-five days, the county 
commission has not taken final action to approve, modify or reject the proposed 
rates, fees and charges, as presented to the county commission, shall be effective 
with no further action by the board or county commission. In any event, this 45
day period shall be mandatory unless extended by the official action of both the 
board proposing the rates, fees and charges, and the appointing county 
commIsslOn. 

(F) Enactment of the proposed or modified rates, fees and charges shall follow an 
affirmative vote by the county commission and shall be effective no sooner than 
forty-five days following action. The 45-day waiting period may be waived by 
public vote of the county commission Olily if the commission finds and declares 
the district to be in financial distress such that the 45-day waiting period would be 
detrimental to the ability of the district to deliver continued and compliant public 
servIces. 

(G) The public service district, or a customer aggrieved by the changed rates or 
charges who presents to the circuit court a petition signed by at least 750 
customers or twenty-five percent of the customers served by the public service 
district, whichever is fewer, when dissatisfied by the approval, modification, or 
rejection by the county commission of the proposed rates, fees and charges under 
the provisions of this subdivision (2) may file a complaint regarding the rates, fees 
and charges resulting from the action of, or failure to act by, the county 
commission in the circuit court of the county in which the county commission 
sits: Provided, That any complaint or petition filed hereunder shall be filed within 
thirty days of the county commission's final action approving, modifying or 
rejecting such rates, fees and charges, or the expiration of the forty-five day 
period from the receipt by the county commission, in writing, of the rates, fees 
and charges approved by resolution of the board, without final action by the 
cOlmty commission to approve, modify or reject such rates, fees and charges, and 
the circuit court shall resolve said complaint: Provided, however, That the rates, 
fees and charges so fixed by the county commission, or those adopted by the 
district upon which the county commission failed to act, shall remain in full force 
and effect, until set aside, altered or amended by the circuit court in an order to be 
followed in the future. 

Senate Bill 234 also amended West Virginia Code §24-2-4a, the Code provision under 

which the Commission originally approved rate increases for large public service districts, 

smaller public service districts and other public utilities, to include the same customer count and 

revenue thresholds as contained in West Virginia Code § 16-13A-9(a)(2). 
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I. 	 The Commission's Method of Counting Customers is 
Consistent with Commission Guidance to Publicly Owned 
Utilities and Commission Practices. 

After the passage of Senate Bill 234 in 2015, Commission Staff from time to time 

provided guidance to a number of districts through its Water and Wastewater Division regarding 

customer counts, consistent with the position the Commission took in its March 6, 2018 Order. 

Commission Staff communicated that guidance verbally to the West Virginia Rural Water 

Association, an industry organization comprised of municipalities and public service districts, to 

share with its members. 

Under the Commission's interpretation of Senate Bill 234, districts with combined 

systems count customers receiving both water and sewer services from the same utility as two 

customers for purposes of determining the customer count. This method of counting is 

reasonable because the customers pay separate water and sewer deposits, receive two separate 

services and make two separate payments, both of which are included in the combined Senate 

Bill 234 revenue requirement determination. Districts and municipalities operating combined 

systems maintain separate accounting records and bank accounts for their water and sewer 

operations. 

The Commission position is also consistent with the customer count requirements for 

utility annual reports required by the Commission's Rules for the Government of Water Utilities, 

Water Rule 2.4 and its Rules for the Government ofSewer Utilities, Sewer Rule 2.4. A utility 

operating a combined system includes the "combined customer" in both its water and sewer 

customer counts in the annual reports it files with the Commission. The customer counts from 

both the water and sewer annual reports represent the total number of customers served by the 

district or municipality. 
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II. 	 The Decision on Appeal is Consistent with Law and the Decision of 

the Harrison County Circuit Court. 


The Recommended Decision and the Commission March 6, 2018 Order, both entered in 

Petitioner's formal complaint, were the first Commission orders addressing the customer count 

issue under Senate Bill 234. In considering the Recommended Decision entered in Case No. 17-

1168-PSWD-C, the Commission read West Virginia Code §§24-1-2, §16-13A-9(a)(2) and §24

2-4a in pari materia to determine that the phrase "from its separate or combined water and sewer 

services" in West Virginia Code § 16-13A-9(2) modified "at least four thousand five hundred 

customers" and modified "annual combined gross revenue of $3 million or more." 

The Commission recognizes that the statute is unclear and may be intexpreted in 
different ways. We, however, intexpret the phrase "from its separate or combined 
water and sewer services" to modify both "four thousand five hundred customers" 
and "annual combined gross revenue of $3 million or more." We believe the 
prepositional phrase is important because the four thousand five hundred 
customers come from water service, sewer service or combined water and sewer 
services meaning that we consider the PSD's water and sewer customers in 
deciding whether the PSD has authority to set its own rates. Thus, when taking 
into account both water service customers and sewer service customers, the PSD 
has more than 4,500 customers. 

Commission Order, p. 4. 

Specifically, the Commission addressed the statutory definitions of "customer" and 

"utility" found in West Virginia Code §24-1-2 in light of Senate Bill 234's language found in 

West Virginia Code §16-13A-9(a)(2) and West Virginia Code §24-2-4a. Having found the 

phrase "from its separate or combined water and sewer services" modified both threshold limits, 

the Commission ruled that the customer count for combined systems would be to count all 

customers ofwater service and all customers of sewer service provided by the District. 

The definition of "customer" and "public utility" in W. Va. Code §24-1-2 are also 
unclear when read in the context of SB 234 language found in W.Va. Code §16
13A-9(a)(2), quoted above, and §24-2-4a which is the current rate statute for 
utilities and contains identical public service district exemption language to § 16
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13A-9(a)(2). The definition of "customer" includes "any person ... who purchases 
a product or services of any utility." Utility is singUlar in the definition of 
"customer." The definition of "public utility" is "any person or persons, or 
association of person, however associated, whether incorporated or not, including 
municipalities, engaged in any business, whether herein enumerated or not, which 
is, or shall hereafter be held to be, a public service." The terms "business" and 
"service" within the public utility definition are singular, suggesting that each 
business, water and sewer in this case, would be a separate business providing a 
separate service, and therefore, a separate utility. W.Va. Code §24-1-2. We 
believe that, when read together and considered in the context of SB 234, these 
two definitions require customers for water and sewer utilities to be counted 
separately. 

The Commission Order is consistent with the Legislature'S finding that large 

municipalities and districts are "most fairly and effectively regulated by the local governing body 

with respect to rates, borrowing and capital projects." West Virginia Code §24-1-1(j). If 

customers of combined water and sewer systems were only counted as half-customers with 

respect to each service, the method would be contrary to the common sense reading of the 

language of West Virginia Code §16-13A-9(a)(2) and West Virginia Code §24-2-4a. The 

statutes clearly instruct that all revenues from customers receiving both water and sewer services 

are combined to determine whether the revenue threshold is met. The common sense reading is 

equally clear that all water customers and all sewer customers are combined to determine 

whether the customer count threshold is met. 

The Commission method of counting customers is also consistent with the order of the 

Harrison County Circuit Court, entered on April 16, 2018, in Case No. 17-P-163-2, Delby B. 

Pool v. Greater Harrison County Public Service District, in which Petitioner appealed the 

decision of the Harrison County Commission to approve the rate increase for the District. The 

Harrison Circuit Court held that the District met the customer count threshold. 

24. For purposes of addressing statutory requirements pertinent to this instant 
matter and review by HCC [Harrison County Commission], this Court determines 
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the actual number of customers served by GHCPSD [Greater Harrison County 
Public Service District], as of June 2017, and receiving either water service, 
sewerage service or both services to be: 

(a) 1,885 water service customers only 
(b) 588 sewerage service customers only 
(c) 1,537 sewerage service customers (who are also water customers) 
(d) 1,537 water service customers (who are also sewerage customers) 

25. From those customer services, as provided, a total number of GHCPSD 
customers is derived for such purposes, to-wit: 5,547 total GHCPSD customers. 

Harrison Circuit Court Order, page 19. The Harrison Circuit Court also noted in footnote 6 of its 

Order that "[t]his Court distinguishes the separate services provided, to-wit: an entity or 

individual receiving both water service and sewerage service is a separate and genuine customer 

for each service." 

Thus, the Commission customer count method is consistent with West Virginia Code 

§16-I3A-9(a)(2), West Virginia Code §24-2-4a and other statutes, a circuit court interpretation 

of those same statutes and the findings of the Legislature with regard to the rate-regulation of 

large municipalities and districts. The Commission correctly applied the customer count 

language of Senate Bill 234 through its adoption of practices after passage of Senate Bill 234 and 

in the Order currently on appeal to this Court. The statutes when read together are not 

ambiguous. The Commission Order should therefore be upheld by this Court. 

The Commission has yet to adopt final rules for the implementation of Senate Bill 234. 

Its policies and practices, however, have continually treated the customer of a combined system 

as two separate customers for purposes of customer count consistent with West Virginia Code 

§16-I3A-9(a)(2) and West Virginia Code §24-2-4a. 

Even if the Court determines the statutes are unclear, the Court should find that the 

Commission's interpretation of them is based on a permissible construction. 

If legislative intent is not clear, a reviewing court may not simply impose its own 
construction of the statute in reviewing a legislative rule. Rather, if the statute is 
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silent or ambiguous with respect to the specific issue, the question for the court is 
whether the agency's answer is based on a permissible construction of the statute. 
A valid legislative rule is entitled to substantial deference by the reviewing court. 

City of Wheeling v. Public Service Commission of West Virginia, 199 W.Va. 252, 483 S.E. 835 

(1997). 

Therefore, the Court should defer to the Commission in its method of customer count as 

it pertains to West Virginia Code §§16-13A-9(a)(2) and §24-2-4a and uphold the Commission 

Order declaring that a customer of a combined system should be counted as both a water and a 

sewer customer for purposes of determining whether a municipality or a district meets the 

customer count threshold established by Senate Bill 234. 

After the passage of Senate Bill 234, seventeen county commission resolutions and 

sixteen municipal ordinances have been filed with the Commission approving water or sewer 

rate increases using the customer count method formally approved by the Commission in its 

March 6, 2018 order (for those entities operating a combined system). Rejection of the 

Commission method of counting a customer twice for combined systems may adversely affect 

some of those rate increases that are already in effect. In addition, some of those rate increases 

may provide financial support for water or sewer projects intended to improve systems or expand 

service. Those projects would be adversely affected as well. These municipalities and districts 

relied on the Commission's correct application of the customer count provisions of the law to 

determine they were locally rate-regulated. 

CONCLUSION 

The Public Service Commission's March 6, 2018 Final Order should be upheld and the 

petition of Delby B. Pool should be denied. The Commission properly determined that Greater 

Harrison County Public Service District provides water and sewer service to over 4,500 
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customers and has combined gross revenue of at least $3 million and therefore qualifies for local 

rate-regulation under Senate Bill 234. 

Respectfully submitted this 14th day of May, 2018. 

THE PUBLIC SERVICE COMMISSION 
OF WEST VIRGINIA 

LINDA S. BOUVETTE 
State Bar LD. No. 5926 

CARYN WATSON SHORT 
State Bar I.D. No. 4962 
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