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Motion for Leave to File 

1. 	 AND NOW, comes the West Virginia Municipal League, Inc., a West Virginia non-profit 

corporation, and, as authorized by W. Va. R. App. P. 3D, requests leave of this Honorable 

Court to participate in this case by filing the following amicus curiae brief. 1 

2. 	 The Municipal League membership includes every incorporated West Virginia 

municipality. These City and Town Councils are the governing bodies of every 

municipally-owned water, sewer and storm water utility in our State. 2 This case 

addresses the scope and nature of the regulation of publicly owned water and sewer 

utilities, which are critical considerations in the governance of these essential public 

enterprises. For these reasons, the proposed amicus curiae brief will aid the Court in 

considering these issues by presenting the perspective of a significant portion of the 

regulated community. 

3. 	 Counsel of record have received timely written notice ofthe League's intention to file 

this brief, as required by W. Va. R. App. P. 30 (2). 

1 On behalf of and solely funded by the Municipal League, the undersigned authored in whole the following brief. 
2 With the significant exception ofthe Clarksburg Water Board, which is governed by its own elected Board of 
Directors and not by the Clarksburg City Council. 
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Standard of Review 

4. 	 Interpreting a statute presents a purely legal question subject to de novo review. See: 

State ex. rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770, 777, 461 S.E.2d 

516,523 (1995). 

Summary ofArgument 

5. 	 Because the interpretation and application of W.Va. Code §16-13A-9 by the Public 

Service Commission of West Virginia is based upon a delegated and reasonable 

construction ofthe statute and is not clearly erroneous, arbitrary or capricious, the 

ruling below should be AFFIRMED by this Honorable Court. 

Argument 

6. 	 In the contested order, the Public Service Commission reasonably rules that {{customer" 

as used in W.Va. Code §16-13A-9 means that each individual or entity enjoying a utility 

service is counted as one customer with respect to that service. This interpretation 

means that a single service location receiving both water and sewer service from the 

same public utility is counted as two customers, one water customer and one sewer 

customer. 

7. 	 According to Petitioner, the word "customer" in the statute is ambiguous in that it is 

capable of competing interpretations. The doubt is whether a single service location 

receiving both water and sewer service from the same public utility is counted as one or 
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two customers. This is important because the statute conditions the venue for and 

jurisdiction over utility rate review by the number of customers served by the utility. 

8. 	 The legislation enacting W.Va. Code §16-13A-9 (58234,2015 General Session) transfers 

and reconfigures rate regulation of certain publicly owned utilities from the appointed 

Public Service Commission to local elected bodies, including City Councils for certain 

municipally owned utilities, and County Commissions for certain Public Service Districts. 

Utilities qualified to participate in this new regulatory scheme are limited to, among 

other criteria, publicly owned entities with more than 4,500 customers. This case asks 

how the Legislature intended to apply this threshold. 

9. 	 So, the ambiguous "customer" is a critical question of law. It cannot be resolved by 

definition, context or by another traditional canon of statutory interpretation. The 

meaning of "customer" is thus open to the competing reasonable interpretations 

presented in this case. 

10. A rule is " ... a standard or statement of policy or interpretation of general application 

and future effect ..." W. Va. Code §29A-1-2(j) Orders of the Public Service Commission 

announcing standards and policy, such as the order at issue here, are rules. 

11. The PSC's application of W.Va. Code §16-13A-9 in this case is an interpretive rule 

because it is " ... intended by the agency to provide information or guidance ... regarding 

5 




the agency's interpretations, policy or opinions upon the law enforced or administered 

by it." W.Va. Code § 29A-1-2{c) 

12. "It is fundamental [West Virginia] law that the Legislature may delegate to an 

administrative agency the power to make [legislative or interpretive] rules and 

regulations to implement the statute under which the agency functions." Syllabus pt. 3J 

Rowe v. West Virginia Department of Corrections, 170 W.Va. 230, 292 S.E.2d 650 (1982) 

13. "We believe that if the Legislature explicitly leaves a gap in legislation then an 

[implementing] agency has authority to fill the gap and the agency is entitled to 

deference on the question. Thus, the agency's interpretation will stand unless it is 

arbitrary, capricious, or manifestly contrary to the statute." Appalachian Power 

Company, et al. v. State Tax Department of West Virginia, 195 W.Va. 573,466 S.E.2d 424 

(1995) 

14. " ...Arbitrary and capricious standards of review are deferential ones which presume an 

agency's actions are valid as long as the decision is supported by substantial evidence or 

by a rational basis." Syllabus pt. 3, In re Queen, 196 W.Va. 442, 473 S.E.2d 483 {1996}. 

The Commission's careful, thorough and reasonable order below demonstrates the 

agency acted appropriately and consistent with the statute in deciding this case. 
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15. "Absent explicatory legislative history for an ambiguous statute ... this Court is obligated 

to consider the overarching design of the statute." State ex. reI. McGraw, 194 W.Va. at 

777,461 S.E.2d at 523. 

16. The overarching design of the enacted SB 234 (2015) is that the regulatory environment 

for West Virginia's publicly owned water and sewer utilities is, for the first time in 

decades, significantly reconfigured. As importantly, certain local elected bodies have 

been delegated the duty to hold public proceedings regarding a proposed utility rate 

and to finally, by public vote, approve or disapprove a proposed rate. 

17. Because ofthe significant and unprecedented change to the mission, authority and 

operations ofthe Public Service Commission effected by SB 234, and the equally 

significant impact upon the regulated utilities and their customers, it is appropriate and 

desirable that this Honorable Court defer to the Commission's special expertise and its 

reasonable interpretation and careful implementation ofthe statute and new Legislative 

plan for regulation of public utility rates. 

18. The Public Service Commission does not operate in a vacuum. Certainly, the Court may 

presume that the Commission participated in the Legislative deliberations and hearings 

leading to the enactment of SB 234. It is therefore also reasonable to presume that the 

PSC was and is aware ofthe Legislature's instruction and intent regarding utility 

regulation, and that it is faithfully executing that plan. 
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Conclusion 

For these reasons, amicus curiae West Virginia Municipal League requests that the Court find 

that because the order below is based upon a permissible and reasonable interpretation ofthe 

statute, the Final Order ofthe Public Service Commission that is the subject of this appeal is 

AFFIRMED. 

Respectfully submitted, 

WEST VIRGINIA MUNICIPAL LEAGUE, INC. 

Executive Director 

By Counsel: 

Timothy P. Stranko 
WV Bar ID# 7236 
General Counsel 
West Virginia Municipal League 
2020 Kanawha Blvd 
Charleston, WV 25311 
304-342-5564 
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