
'<6-0ZU 
, 

IN THE CIRCUIT COURT OF GRANT COUNTY, WEST VIRGINIA FILED 
~';AR 0 9 2018WEST VIRGINIA DEPARTMENT OF 

TRANSPORTATION, DIVISION OF Upon Proceedings to Condemn Angela B. Van Meter 
mGHWAYS, and PAUL A. MATTOX, JR., Land for Public Use Clerk of Circuit Court 
P.E. Secretary/Commissioner ofHighways, 


Petitioners, 


Project No. X312-H-8I.3S 
ADP-0484(309) 
Parcel No. 3 

v. 	 Case Number: IO-C-14 

VICTOR MORTON ECHOLS, 
REGINA LOUISE SMITH, 
RAMONA GAIL ELLISON, and 
VERONICA JANE DELBRUGGE, 

Defendants. 
EDYTHE NASH GAISER, CLERK 

SUPREME COURT OF APPEALS 


OF WEST VIRGINIA 


PROPOSED CERTIFIED QUESTIONS 

1. 	 When the completion ofa highway construction qondemnation project by the West 

Virginia Department ofTransportation, Division ofHighways ("DOH"), has rendered a 

large parcel ofland (which is otherwise economic) landlocked, is the DOH required to 

institute a formal condemnation proceeding on the residue or remainder tract without first 

being given the opportunity to construct an access road to mitigate the landlocked nature 

ofthe real estate? 

Answer: No because it would be unreasonable to require the DOH to purchase a large tract of 
, 

land when the landlocked nature of the real estate could be remedied by the construction of 

an access road at potentially a lesser expense to the taxpayer than the purchase ofthe entire 

remainder tract and ifthe real estate is economic with the provision o(an access road. 

2. 	 When the DOH offers to construct an access road to a landlocked remainder tract 

following the completion ofa highway construction project, do the landowners have the 
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right to refuse the construction of the access road? 

Answer: Yes because the landowners should be able to reject an offer which they feel does 

not provide reasonable access to the real estate or is unreasonable for other reasons, such as 

that it dimjnishes the value ofthe real estate or will create an unreasonable cost to maintain. 

Should the landowners reject the offer, the matter should proceed to trial in due course for a 

determination ofthe fair market value of the taking due to the condemnation action, with 

consideration given to the landowners' refusal to allow the DOH to construct reasonable 

access to the real estate. 

3. Iflandowners should be able to reject an offer to construct an access road to the real estate 

that has been landlocked following a highway construction project, may the DOH present 

evidence during the condemnation jury trial that the landowners refused the DOH's offer to 

construct reasonable access and present to the jury the projected amount to construct an access 

road in order to mitigate damages to the remainder tract? 

Answer: Yes because the jury should be able to consider the mitigation ofdamages by the 

proposed access road construction should they find the proposed access road is reasonable and 

the land would be economic if an access road is provided. 

Statement of Facts 

On February 17,2010, this Court entered the Order Filing the Notice, ofa condemnation 

by the West Virginia Department ofTransportation, Division ofHighways ("DOH") of the 

subject real estate owned by the landowners Victor Morton Echols, Regina Louise Smith, 

Ramona Gail Ellison, and Veronica Jane Deffirugge ("Landowners") for Project No. X312-H

81.35, APD-0484(309), Parcel No.3. On March 12,2010, the Order Filing Petition was entered, 

granting the DOH the right to condemn the real estate and begin construction ofthe highway 

project. This highway is commonly referred to as "Corridor H." On March 18, 2010, the DOH 
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deposited the sum ofThree hundred thirty-four thousand four hundred dollars ($334.400.00) to 

the Court. Following a second appraisal ofthe property, an additional twenty-one thousand three 

hundred dollars ($21,300.00) was deposited to the Court on June 3,2011. No action occurred on 

this legal case during the construction ofthe Corridor H project, which was completed on the 

Landowners' property at an unspecified time in 2014. 

The Corridor H project ultimately resulted in the Landowners' property being bisected 

into two separate remainder parcels: a southern parcel containing approximately 18.86 acres and 

a northern parcel over 120 acres1• During or following the condemnation project, the 

Landowners realized that the southern parcel was landlocked2 and contacted then-counsel for the 

DOH. Then-counsel for the DOH and the Landowners entered into negotiations to construct for 

the Landowners an access to their remaining property. Eventually, in July 2015, following 

completion ofthe Corridor H project, the DOH proposed a specific offer to construct an access 

road to the landlocked property to the landowners. The landowners rejected this proposal, 

arguing that the DOH's suggested access construction would not be reasonable due to high 

maintenance costs. Eventually, following construction ofCorridor H, the Landowners filed their 

Counterclaim for Inverse Condemnation, requesting a jury trial and seeking that the remaining 

property be found an uneconomic remainder and thus must be purchased by the DOH. The DOH 

does not dispute that the southern remainder parcel is landlocked, although the DOH notes that 

somehow the Landowners apparently had the property timbered post-take. The Parties dispute 

whether the DOH is required to purchase the entire Southern Parcel as an uneconomic 

remainder, whether the DOH could present evidence ofthe rejected proposal to construct an 

1 The Parties dispute exactly how much acreage is remaining in the northern parcel following the condemnation 
project. The Landowners state that the land remaining is approximately 128.34 acres; the DOH states that the 
remaining acreage amounts to approximately 124.33 acres. 
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access road, and whether the DOH could present evidence ofthe cost ofthe constructio~ ofan 

access road as a mitigation ofdamages. 

Pursuant to W. Va. Code §58-5-2 and Rule 17 ofthe Rules ofAppellate Procedure, the 

Court ORDERS the above questions to be CERTIFIED to the Supreme Court ofAppeals of 

west Virginia. The Court further ORDERS that the parties confer and prepare a Joint Appendix 

sufficient to permit review ofthese questions in accordance with Rule 17(a)(I) ofthe West 

Virginia Rules ofAppellate Procedure. 

Pursuant to West Virginia Rule ofAppellate Procedure 17(a)(2), the Circuit Clerk is 

directed to transmit this Order and ~ list ofthe docket entries in this case to: 

Edythe Nash Gaiser, Clerk ofthe Court 
State Capitol Bldg. Room B-3I7 
1900 Kanawha Boulevard East 
Charleston, West Virginia 25305 

The Circuit Clerk is also directed to provide certified copies ofthis order to (1) Anthony 

W. Rogers; and (2) Duke McDaniel. 

DONE and EN1ERED thisJ7
IA 
day ofFebruary, 2018. 

James~Co~s;t
21st Judicial Circuit 

ATRUE COpy 
ATTEST: 

An~Jfi-.g lA~ 
Clerk of the CircuitJFamily Courts V.L3 
of Grant County, West Vn-ginia /-0£ 
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