
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


No. l:b -- Ddt~ 
STATE OF WEST VIRGINIA ex rei KATIE FRANKLIN, p' 2U1bi~,

Petitioner, 
't i EDYTHE NASH AISER, CLERK. 
\ ,': SUPREME COURT OF APPEALS 

. OF WEST VIRGINIAVS. 

HONORABLE R. CRAIG TATTERS ON, JUDGE OF THE CIRCUIT COURT, 
JACKSON COUNTY; AND, CATHY BROWN, 

Respondents. 

PETITION FOR WRIT OF PROHIBITION 

Katie Franklin (WV Bar #10,767) 
Jackson County Prosecuting Attorney 
Post Office Box 800 
Ripley, WV 25271 
Tel: 304-373-2323 
Fax: 304-372-3094 



•••••••••••••••••••••••••••• ••••••••••••••••••••••••••••••• 

TABLE OF CONTENTS 


Table ofAuthorities............. 0 0 0 ••••••3 


I. Assignment ofError............ 00.0 ••••••••••••••••••••••••••••••••••••• 0 ••••••••••••••••••4 


II. Statement of the Facts ........ 0 •••••• 00 •••••••••••••••••••••••••••••••••••••••••••••••••••••5 


III. Statement of the Case & Ruling Below ........................•.........................8 


IV. Summary of Argument...................................................................10 


V. Statement Regarding Oral Argument.................................................10 


VI. Standard of Review..........•.............................................................1 0 


VII. ~r~mnellt.....••.......................•...•..•..............•............................•..11 


VIII. <:ollclllSioll••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••19 


Certificate of Service.......................................•...........•..•.......•..•..•.........20 


lllllleJltiix•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••21 


2 




TABLE OF AUTHORITIES 


Cases 

State ex rei. Peacher v. Sencindiver 


160 W.Va. 314, 233 S.E.2d 425 (1977) .............................................. 10-11 


State ex rei. Plants v. Webster 

232 W.Va. 700, 753 S.E.2d 753 (2012) .............................................. .1 0-11 


Shaeffer v. Burton 

151 W.Va. 761, 155 S.E.2d 884 (1967) .............................................. .15-16 


Woodall v. Laurita 

156 W.Va. 707, 195 S.E.2d 717 (1973) .................................................. 11 


U.S. 	v. Bailey 

327 F.3d 1131, 1145,61 Fed. R. Evid. Servo 853 (1oth Cir. 2003) ................ 11-12 


U.S. 	v. Davis 

596 F.3d 852, 389 U.S. App. D.C. 282 (D.C. Cir. 2010) ............................... 8, 17-19 


U.s. 	v. Peed 

714 F.2d 7, 13 Fed. R. Evid. Servo 1964 (4th Cir. 1983) .............................12-14 


Statutes and Constitutional Provisions 


W.Va. Code, §§ 53-1-1 etseq ... ..............................................................................4 


Rilles of Court 

W.Va. R. App. P. 16 ...................................................................................4 


W.Va. R. of Evidence 408 ...................................... .4, 7-8, 9, 10, 13, 15, 16, 17, 18 


W.Va. R. of Evidence 410 ...................................................................... 11, 13 


Fed. R. Evid. 408 Advisory Committee's Note (1972 Proposed Rule) ...................... 18 


3 




------

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 

STATE OF WEST VIRGINIA ex rei KATIE FRANKLIN, 

Petitioner, 

VS. 

HONORABLE R. CRAIG TATTERSON, JUDGE OF THE CIRCUIT COURT, 
JACKSON COUNTY; AND, CATHY BROWN, 

Respondents. 

PETITION FOR WRIT OF PROHIBITION 

Pursuant to West Virginia Code, §§ 53-1-1 et seq., Rule 16 of the West Virginia 

Rules ofAppellate Procedure and Rule 408 of the West Virginia Rules of Evidence, Katie 

Franklin hereby petitions for a writ ofprohibition to prohibit the Circuit Court of Jackson 

County, the Honorable R. Craig Tatterson presiding, in State of West Virginia v. Cathy 

Brown, No. 16-F-22 (Jackson, W.Va., Cir. Ct.) from enforcing its order suppressing all 

evidence of text messages between the named Defendant, Cathy Brown, and a third party, 

Krista (Bratton) Hartley,l 

I. Assignment of Error 

The sole assignment of error is the trial court's in limine suppression of text 

messages between the Defendant-below and a third party. 

1 During the pendency of these proceedings, Krista Bratton married, and changed her legal name 
to Krista Hartley. The new surname is a coincidence, and Ms. Hartley is not related by blood or 
marriage to owners ofHartley Oil, the named victim in the criminal matter below. 
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II. Statement of the Facts 

On Tuesday, October 13, 2015, Krista (Bratton) Hartley, a licensed certified public 

accountant ("CPA") for Hartley Oil, stumbled by happenstance into an alleged, multi-year 

embezzlement scheme by the Defendant, Cathy Brown, a then-employee of Hartley Oil. 

Upon being asked an innocent query by Ms. Hartley, the Defendant went home, feigning 

illness. Over the next seven days, there was a flurry of contact between the Defendant and 

Ms. Hartley, largely through text messages. Throughout the texts, the Defendant expresses 

regret for her actions, states her willingness to make amends, and questions Ms. Hartley 

about whether Rodd Hartley and Georgie Hartley, the husband-wife co-owners of Hartley 

Oil, will seek prosecution. 

As an example, on October 15, 2015, the following exchange occurred:2 

Defendant: What did she say am I'm going to jail or are 
they going to work with me fir paying it back 
I am worried [R] not myself 

Defendant: At this point are you just saying I quit 

Hartley: I think we need to determine how much before 
the decision is made. I'm still talking to Rodd 
and Georgie. 

Defendant: 	 I am so sorry for everything I thought it was 
best to just go ahead and say something 

2 Misspellings and grammatical errors contained in the original texts are recreated herein, without 
modification or further explanation. The only altered content is that the Defendant's teenaged 
daughter's name has been redacted, and her first initial "R" has been inserted its place, in 
accordance with Rule 40(e) of the W.Va. R. App. Proc. 
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Hartley: I appreciate it. I'm trying to communicate that 
with Rodd too that you telling us should count 
for something 

Defendant: 101 ease do everything you can to help me I know 
what I did was wrong and I wish I could take 
it back I am willing to pay every penny back 
to them I will do anything I just don't want to 
ruin [R]s life over something that I did I think ! 
can tell you the amount once I look at it but I 
would really like to come in and talk. I know 
everyone hates me at this point that's why I 
would just like to say I quit so [R] Don't fmd out 
she's just a child and do t need to be hurt. I know 
I am the one that hurt her I would work 
anywhere for free just to get then their money 
back I was struggling between bills. Famous for 
[R] trying to keep her happy. I know that is no 
excuse for what I did. Please don't hate me. 
Please do everything you can to help me I really 
cinfide in you. I am telling everyone that I quit 
for personal reasons right now I just don't want 
to go to jail but that not my choice it's up to rodd 

Hartley: I will call you here in a minute. 

Defendant: Does everyone hate me. I am so sorry. 

[Emphasis added.] After this particular texting conversation, the Defendant and Ms. 

Hartley spoke via telephone, wherein the Defendant admitted to stealing approximately 

Twenty Thousand Dollars ($20,000.00) over the year 2015. 

The text messages continue over the next several days, wherein the Defendant 

expresses that she is "scared to death", and tells Ms. Hartley, "I hate myself." Via text, the 

Defendant forwards Ms. Hartley spreadsheets where she highlighted amounts that she 

stole. She also offers to cash out her 40 I K and to sell her vehicle, and to give the proceeds 
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to Hartley Oil. 3 The Defendant texts Ms. Hartley, "I would like to start paying some back 

as soon as I can if they will let me." The next day, when the Defendant is told that she 

cannot meet with Rodd and Georgie Hartley because they are not in the office, the 

Defendant texts, "Omg their not there I pray there not somewhere pressing charges in me." 

During this initial period, there are a multitude of text messages, wherein the Defendant 

admits stealing from Hartley Oil. 

From October 22, 2015 to November 20, 2015, the frequency of text messages 

dissipates, revolving largely around the Defendant providing further information to Ms. 

Hartley, and meeting at a local park-and-ride so that the Defendant can provide documents 

to Ms. Hartley. 

In its August 3, 2017 order, the Circuit Court denied the admission of the text 

messages based on Rule 408 of the West Virginia Rules of Evidence, titled "Compromise 

Offers and Negotiations," which states as follows: 

(a) Prohibited Uses. Evidence of the following is not 
admissible--on behalf of any party--either to prove or disprove 
the validity or amount of a disputed claim, the liability of a 
party in a disputed claim, or to impeach by a prior inconsistent 
statement or a contradiction: 

(1) furnishing, promising, or offering--or accepting, 
promising to accept, or offering to accept--a valuable 
consideration in compromising or attempting to compromise 
the claim; and 

(2) conduct or a statement made during compromise 
negotiations about the claim. 

3 In February 2016, and after criminal charges were already filed against her, the Defendant, 
through counsel, signed her 401 K over to Hartley Oil. 
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(b) Exceptions. This rule does not require the exclusion of any 
evidence otherwise discoverable merely because it is presented 
in the course of compromise negotiations. This rule also does 
not require exclusion when the evidence is offered for another 
pwpose, such as proving bias or prejudice of a witness, 
negating a contention of undue delay, or proving an effort to 
obstruct a criminal investigation or prosecution. 

Relying upon U.S. v. Davis, 596 F.3d 852, 389 U.S.App.D.C. 282, 81 F. R. Evid. 

Servo 651 (D.C. Cir. 2010), the Circuit Court found "that the subject text messages are 

analogous to the testimony in Davis and that they were made in an attempt to compromise 

and settle the matter that give rise to the Indictment. Defendant expressed that she 'just 

[doesn't] want to go to jail,' is concerned about Hartley Oil executives' planned courses of 

action regarding the allegations against her, and offers her 401K and other monies so that 

no charges will be brought against her." The Court further found "that the text messages 

fall within the type of evidence prohibited admission by Rule 408", and ordered "the State 

prohibited from admitting the subject text messages into evidence at trial in this matter." 

III. Statement of the Case & Ruling Below 

On February 23,2016, Cathy Brown was indicted by a grand jury in Jackson County 

on a single count ofembezzlement. The charge stems from allegations that the Defendant 

below, Cathy Brown, embezzled Three Hundred Six Thousand Dollars ($306,000.00) from 

her employer, Hartley Oil Company, Inc. (hereinafter, referred to as "Hartley Oil"), over a 

period beginning in February 2009 and ending in December 2015. 

At pretrial hearing on July 13, 2017, the State of West Virginia advised the Court 

that there was some question as to the admissibility ofthe text messages. On motion ofthe 

State, and without objection by the Defendant, the Court did order the parties to submit 
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memorandums of law by the close of business on July 24, 2017, and to submit response 

briefs by the close ofbusiness on July 31,2017. 

On July 24, 2017, the State did submit the State's Memorandum of Law Re. 

Foundationfor Text Messagesfrom Defendant, which focused almost primarily upon the 

authentication and foundation for the text messages. On July 31, 2017, the Defendant filed 

the Defendant's Memorandum in Opposition to Admissibility of Text Messages, wherein 

the Defendant relied heavily upon the argliment that the text messages were not admissible 

pursuant to Rule 408 of the West Virginia Rules of Evidence.4 On August 1, 2017, the 

State filed the State's Reply to Defendant's Response Re. Admissibility ofText Messages 

from Defendant. On August 3, 2017, the Circuit Court filed its Order Denying Admission 

ofText Messages. Although the Defendant included other grounds for suppressing the text 

messages, the Court's ruling rested upon Rule 408 ofthe West Virginia Rules of Evidence. 

On December 1, 2017, the State filed the State's Motion for Reconsideration of 

Ruling, and moved the Circuit Court to grant the State's motion to reverse its prior holding, 

or in the alternative, to set the matter for further hearing on the motion. December 4, 2017, 

the Defendant filed the Defendant's Opposition to State's Motion for Reconsideration of 

Ruling. 

On February 9,2018, the State and the Defendant, by counsel, te1econferenced with 

the Circuit Court, in advance of the February 13,2018 trial date. At that time, the Circuit 

Court orally advised the parties that it intended to deny the State's motion for 

4 The memorandum cites the West Virginia Rules of Civil Procedure; however, the rule quoted 
within the memorandum is from the West Virginia Rules ofEvidence. 
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reconsideration. The State orally advised its intention to file a writ of prohibition, and 

moved to stay the trial, pending further action. The Defendant, by counsel, did not object 

to the stay ofthe proceedings, and the Court directed the State to submit an order reflecting 

the stay, and cancelling the February 13, 2018 trial. On February 13, 2018, the Circuit 

Court filed its Order Denying State's Motion to Reconsider. 

IV. Summary of Argument 

The Circuit Court abused its discretion and exceeded its legitimate powers by 

denying the State the opportunity to admit the text messages into evidence. Accordingly, 

the State requests a writ ofprohibition to prohibit the Circuit Court ofJackson County, the 

Honorable R. Craig Tatterson presiding, in State ofWest Virginia v. Cathy Brown, No. 16

F-22 (Jackson, W.Va., Cir. Ct.), from enforcing its order that the State may not introduce 

evidence of the text messages between the Defendant and Krista (Bratton) Hartley. The 

subject text messages were not offered in the spirit of civil settlement negotiations, 

pursuant to Rule 408 of the West Virginia Rules of Evidence, and instead falls within the 

purview of Rule 410 of the West Virginia Rules of Evidence. 

V. Statement Regarding Oral Argument 

The Petitioner request oral argument, pursuant to Rules 18(a) and 20 of the West 

Virginia Rules of Appellate Procedure. 

VI. Standard of Review 

"A writ of prohibition will not issue to prevent a simple abuse of discretion by a 

trial court. It will only issue where the trial court has no jurisdiction or having such 

jurisdiction exceeds its legitimate powers. W.Va. Code, § 53-I-I." Syl. Pt. 3, State ex rei. 
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Plants v. Webster, 232 W.Va. 700, 753 S.E.2d 753 (2012). Quoting, Syl. Pt. 2, State ex 

reI. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977). In the present case, 

the issues raised by the Petitioner involve the legal correctness ofthe in limine rulings made 

by the trial court. Further, the State has "no other adequate means ... to obtain the desired 

relief', and the State would "be damaged or prejudices in a way that cannot be corrected 

on appeal", as the State does not have the option ofa direct appeal ofa verdict. Syl. Pt. 4, 

State ex rei. Plants v. Webster. 

Further, the Circuit Court's ruling is "clearly erroneous as a matter of law", and 

"raises new and important problems or issues of law of first impression." Syl. Pt. 4, 

Webster. The State contends that there exists "compelling evidence of irremediable 

prejudice". Syl. Pt. 5,Id. "Where prohibition is sought to restrain a trial court from the 

abuse of its legitimate powers, rather than to challenge its jurisdiction, the appellate court 

will review each case on its own particular facts to determine whether a remedy by appeal 

is both available and adequate, and only if the appellate court detennines that the abuse of 

powers is so flagrant and violative of petitioner's **755 rights as to make a remedy by 

appeal inadequate, will a writ of prohibition issue." Syl. Pt. 6, Webster. Quoting, Syl. Pt. 

2, Woodall v. Laurita, 156 W.Va. 707, 195 S.E.2d 717 (l973). 

VII. Argument 

As noted by the Tenth Circuit Court of Appeals, "[ c ]ommentators are divided on 

the point, although a majority appear to agree with the Fifth Circuit's position that Rule 

408 should bar evidence of settlements in both civil and criminal proceedings." u.s. v. 

Bailey, 327 F.3d 1131, 1145, 61 Fed. R. Evid. Servo 853 (loth Cir. 2003). "The Fourth 
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Circuit and the D.C. Circuit have suggested in dicta that Rule 408 may apply in a criminal 

proceeding." Bailey, 327 F.3d at 1144-45. 

While Rule 408 may be applicable in criminal proceedings, the text messages in the 

present matter were not statements made for civil settlement purposes, but were instead 

intended to affect a criminal proceeding. In U.S. v. Peed, 714 F.2d 7, 13 Fed. R. Evid. 

Servo 1964 (4th Cir. 1983), the Fourth Circuit Court of Appeals upheld the criminal 

conviction ofa defendant, where the government admitted a secretly recorded conversation 

wherein the defendant attempting to pay a named victim in exchange for dropping the 

charges. Peed, at 9. During this conversation, the defendant told the victim, "You're the 

one that pressed the charges, will you drop the charges? .. .If you want the dolls backs and 

but [sic] I want your word that everything will be dropped." [d. The Fourth Circuit Court 

of Appeals "agree[d] with the district court's characterization of [the defendant's] 

statements as an attempt to avoid criminal prosecution, not as an effort to resolve a 

civil claim. There was no civil suit pending at the time this conversation took place. 

[The defendant's] jargon ('drop the charges') implies concern over criminal 

prosecution. These were not negotiations aimed at settling a civil claim, negotiations 

that the policy behind Rule 408 seeks to encourage." [d., at 9-10. [Emphasis added.] 

5 It was alleged that the victim sold her extremely valuable doll collection to the defendant. While 
the victim mailed the dolls to the defendant, the defendant never paid the victim for the dolls. 
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The court went on to find that the probative value of the recorded statement outweighed 

the prejudicial impact. Id., at 10.6 

The ruling in Peed is a logical one: Rule 408 addresses the admissibility of civil 

settlement negotiations in civil and criminal trials, and Rule 410 addresses the admissibility 

ofcriminal plea negotiations in civil and criminal trials. West Virginia Rules ofEvidence, 

Rule 410, titled "Pleas, Plea Discussions, and Related Statements", states as follows: 

(a) Prohibited Uses. In a civil or criminal case, evidence of 
the following is not admissible against the defendant who made 
the plea or participated in the plea discussions: 

(1) a guilty plea that was later withdrawn; 

(2) a nolo contendere plea; 

(3) a statement made during a proceeding on either of 
those pleas under Rule 11 of the West Virginia Rules of 
Criminal Procedure or a comparable state or federal procedure; 
or 

(4) a statement made during plea discussions with an 
attorney for the prosecuting authority if the discussions did not 
result in a guilty plea or they resulted in a later-withdrawn 
guilty plea. 

(b) Exceptions. The court may admit a statement described in 
Rule 410(a)(3) or (4): 

(1) in any proceeding in which another statement made 
during the same plea or plea discussions has been introduced, 
if in fairness the statements ought to be considered together; or 

(2) in a criminal proceeding for perjury or false 
statement, if the defendant made the statement under oath, on 
the record, and with counsel present. 

6 The Peed court was reviewing Rule 408 of the Federal Rules of Evidence. Rule 408 ofthe West 
Virginia Rules of Evidence is closely modeled after Rule 408 of the Federal Rules ofEvidence. 
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Like in Peed, the Rules of Evidence distinguishes between civil negotiations and criminal 

negotiations, setting forth that criminal plea discussions must be conducted with "an 

attorney for the prosecuting authority" in order for the discussions to be inadmissible. 

In the case at hand, the text messages in controversy are very similar in nature to the 

statement made by the defendant in the Peed case. The Defendant's texts were not directed 

towards a civil settlement; rather, they solely referenced her fear of going to jail and the 

potentiality for criminal charges. e.g., "What did she say am I'm going to jail or are they 

going to work with me fIr paying it back I am worried [R] not myself'; and "Omg their not 

there I pray there not somewhere pressing charges in me". As the Fourth Circuit 

acknowledged, the purpose of Rule 408 was to encourage civil settlements and was not 

meant to negotiate criminal proceedings. The texts messages conveyed a mind for the 

criminal implications only. Throughout the texts there is no statement which references a 

civil negotiation, or even a concern for any form of civil remedy, such as garnering of 

wages, or monetary judgment. To the contrary: The Defendant makes it clear that she 

would sell her personal property and assets and do whatever she needed to do in order to 

avoid prison. Essentially, the Defendant was attempting to engage in criminal negotiations 

with Ms. Bratton. However, under Rule 410, criminal plea negotiations are only 

inadmissible at trial if a "prosecuting authority" is a party to the negotiations, which did 

not occur in the case at hand. 

It is the State's position that because the communication related to a criminal 

proceeding and not civil settlement, the Peed case should permit the admissibility of the 
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text messages. However, even if the texts are deemed to be civil settlement negotiations 

under Rule 408, the texts could still be admissible, due to the substance of the 

communication. In Shaeffer v. Burton, 151 W.Va. 761, 155 S.E.2d 884 (1967), the West 

Virginia Supreme Court of Appeals set forth the following guidelines for the admission of 

civil settlement negotiations in a civil action: 

Syl. Pt. 1. The general rule is that an unaccepted offer to 
compromise a disputed claim is not admissible as evidence 
against the party making such offer. 

Syl. Pt. 2. 'While testimony offered to show an unaccepted 
offer of compromise is incompetent and inadmissible, where 
it appears that such statements were made without any 
attempt to effect any compromise between the parties, such 
testimony is admissible under the well-established rule that 
the declaration of parties to the record against interest may be 
shown in evidence.' Point 2, syllabus, Averill v. Hart & 
O'Farrell, 101 W.Va. 411, (132 S.E. 870). 

Syl. Pt. 3. The determining factor as to whether a statement 
is in the nature of a settlement proposal or offer, so as to 
exclude it from evidence, is whether the form of the 
statement is explicit or absolute, and if its purpose is to 
declare a fact really to exist rather than to concede a fact 
hypothetically in order to effect a settlement, the statement 
is admissible. 

[Emphasis added.] 

In Shaeffer, the defendant sent a pro se letter to the plaintiffs attorney, where the 

defendant wrote, in part: "I am sure that if we get together on my next visit to Wheeling, 

we can settle this problem amicably. In spite of the above problem, I have a great respect 

for [the plaintiff] both personally and professionally." 151 W.Va. at 768-69. The State 

Supreme Court upheld the admissibility of the letter, and the questioning of the defendant 
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about the letter, fmding that "[t]he letter in question can not be considered as an unaccepted 

offer ofcompromise" as the letter "expresses only the opinion ofthe defendant with respect 

to a future settlement of the claim." Id., at 771. "None of the statements concerning 

payment to the plaintiff is conditional or hypothetical in character and there is no indication 

that any of them was made for the purpose of seeking a compromise or should be 

considered as a tentative or conditional basis ofsettlement. On the contrary they constitute 

direct, express and unconditional admissions of the stated facts and show an intention to 

admit liability for at least a part of the plaintiff's claim. Such admissions do not constitute 

a compromise offer and are admissible as admissions against interest." Id. "The statement 

of a party against whom a claim is made that he is willing to settle the claim, when not 

connected with an offer of compromise, may be proved as an admission against interest." 

Id., at 772. 

(Although the Shaeffer ruling predates the adoption ofRule 408, the case is included 

in the "Notes of Decisions" for Rule 408 in the West's Annotated Code of West Virginia: 

State Court Rules 2017, Thomas Reuters, 2017. Further, the case has been favorably cited 

by the State Supreme Court as recently as 2010. See State ex reI. Richmond American 

Homes ofW. Va., Inc. v. Sanders, 226 W.Va. 103,697 S.E.2d 139 (2010).) 

In the texts in the current case, the Defendant makes frequent admissions to Ms. 

Bratton which relates to "a fact really to exist rather than to concede a fact hypothetically 

to effect a settlement". Syl. Pt. 3, Shaeffer. e.g., "I know what 1 did was wrong and I wish 

I could take it back". Not only did the Defendant made various admissions of actual guilt 

and not simply hypothetical guilt, but the Defendant also provided copies of spreadsheets, 
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where the Defendant highlighted accounting entries relating to monies she specifically 

admits to embezzling. These statements, along with the spreadsheets, "constitute direct, 

express and unconditional admissions of stated facts and show an intention to admit 

liability for at least a part of the...claim." Jd., at 771. 

In denying the admission of the text messages, the trial court relied upon the ruling 

in U.S. v. Davis, 596 F.3d 852, 389 U.S.App.D.C. 282, 81 F. R. Evid. Servo 651 (D.C. Cir. 

2010), wherein the D.C. Circuit Court of Appeals overturned a conviction where the 

defendant's conversation was deemed inadmissible under Rule 408. It is the State's 

position that when read in conformity with Peed and Shaeffer, the facts in Davis can be 

distinguished from the facts in the case now before this Court. 

In Davis, the defendant appealed his convicted for several counts relating to theft 

from a national fraternity where the defendant was the treasurer, arguing that a 

conversation between the defendant and Jimmy Hammock, the new treasurer of the 

organization, should have been excluded at trial. According to Mr. Hammock's testimony, 

the conversation was as follows: "[The defendant] asked - he said, 'Can we just split this 

$29,000.00 and make this situation just go away?' .... I told him that [the] amount was in 

excess of a hundred thousand dollars. [The defendant's] statement to me at that point was, 

'I can't afford to pay that amount,' and then I told him - I said, 'Terry, if you want to do 

some - negotiate some kind of settlement, you need to talk to our legal counselor our 

international president.'" Davis, 596 F.3d at 854. 

In fmding the conversation inadmissible, the Davis court first looked at the 

substance of the conversation. The defendant "did not confess to taking the fraternity's 
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money; he said that he had deposited the cash checks into the fraternity's payroll account; 

and Hammock rejected [the defendant's] explanation." Davis, at 859. This observation 

can be likened to the Shaeffer case, where there is a distinction between a hypothetical 

admission for the purpose ofsettlement and an actual admission acknowledging guilt. The 

D.C. Court found that the defendant's statement was made solely for the purposes of 

negotiations, and that while the defendant attempted to settle the matter, the defendant did 

not admit any wrongdoing. As previously discussed, this is not the case in the matter now 

before the court: The Defendant frequently admitted actual guilt, not only through her text 

messages, but in a previously-disclosed telephone call with Ms. Bratton, wherein the 

Defendant admitted to stealing approximately $20,000.00 over the course of one year. 

Also in Davis, the court considered the legislative purpose of Rule 408. "[I]n the 

1972 advisory committee note to Rule 408 stating that an 'effect to "buy off' the 

prosecution or a prosecuting witness in a criminal case is not within the police of the rule 

of exclusion.'" Id., at 860. Quoting, Fed. R. Evid. 408 advisory committee's note (1972 

proposed rule). The court was not persuaded by the government's argument in this regard, 

noting that in this case "there was no date identifying the beginning of a criminal 

investigation and there was no evidence indicating that [the defendant] knew of any 

criminal investigation when he talked to Hammock." Id., at 861. 

Fundamentally, the Davis case and the current case are polar opposites: in Davis, 

the court found that the defendant was engaged in civil settlement negotiations, and did not 

have any knowledge or awareness of a potential criminal proceeding; in the current case, 

the Defendant was attempting to avoid a criminal proceeding, but made no reference or 
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acknowledgement of a potential civil proceeding. Ultimately, in the case at bar, the 

Defendant's sole focus was to avoid prosecution, and to "buy off' her alleged victim, such 

that the Defendant was not attempting a civil settlement negotiation, as recognized by the 

court in Davis. The Defendant's attempts to subvert justice should not be rewarded. 

VIII. Conclusion 

For the foregoing reasons, this Court should issue a writ ofprohibition and order the 

trial court to pennit the State to introduce and admit the text messages between the 

Defendant and Krista (Bratton) Hartley. 

TE OF WEST VIRGINIA, 

a e in (WV Bar #10,767) 
ckson County Prosecuting Attorney 

Post Office Box 800 
Ripley, WV 25271 
Tel: 304-373-2323 
Fax: 304-372-3094 
Attorneyfor Petitioner 
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JACKSON COUNTY; AND, CATHY BROWN, 

Respondents. 

CERTIFICATE OF SERVICE 

I, Katie Franklin, Prosecuting Attorney in and for Jackson County, West Virginia, 

do hereby declare that I have served a true copy of the hereto attache4 Petition for Writ of 

Prohibition, by U.S. Mail to the following parties, on this the 13th day of March, 2018: 

Honorable R. Craig Tatterson 

Mason County Courthouse 

200 Sixth Street 

Pt. Pleasant, WV 25550 


John Alderman 

Counsel for Cathy Brown 

3 Monticello Place 

Charleston, WV 25314 


ti Fr in (WV Bar #10,767) 
ackson County Prosecuting Attorney 
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