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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CHARLESTON 


RANDY KEFFER, 


Petitioner, 
Sup. Ct. No.: 
Appeal No.: 2052203 

and JeN: 2017008634 
DLE: 05-15-2010 

FOLA COAL COMPANY, LLC, 

Respondent. 

FOLA COAL COMPANY, LLC'S 
RESPONSE TO PETITION FOR APPEAL 

ASSIGNMENT OF ERROR 

This workers' compensation claim is in litigation pursuant to the 

Petitioner's/Claimant's protest to the claim administrator's order of November 2, 2016, which 

rejected the claimant's application for benefits related to occupational pneumoconiosis as 

untimely filed. By order dated August 30, 2017, the Office ofJudges remanded the protest to the 

claims administrator with orders that the claims administrator rule on the claimant's allegation of 

exposure to dust. The RespondentlEmployer appealed this decision to the Workers' 

Compensation Board of Review. By order dated November 21, 2017, the Workers' 

Compensation Board of Review unanimously reversed the determination made by the Office of 

Judges and reinstated the claims administrator's order. The Petitioner/Claimant now contends 

that the Board ofReview misapplied the statute of limitations. 
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STATEMENT OF THE CASE 


The claimant is a 54-year old. disabled coal miner. He has a 32-packJyear history 

of cigarette smoking. The claimant completed an application for benefits on August 9, 2016, 

alleging that he developed occupational pneumoconiosis through 12 years of mining 

employment. The claimant worked for Fola Coal Company, LLC during nine of those 12 years. 

The claimant reported his date oflast exposure as May 15, 2010. The medical portion of the 

application was completed by a nurse practitioner, Bridgette Freeman, from Valley Health. 

Nurse Freeman did not diagnose the claimant with occupational pneumoconiosis and stated that 

it was ''unknown'' if the claimant had contracted occupational pneumoconiosis. The x-ray report 

that accompanied the report was interpreted as negative for occupational pneumoconiosis by Dr. 

A:fza1 Ahmed. 

By order dated November 2, 2016, the claims administrator rejected the 

claimant's application for benefits pursuant to the statute of limitations found at W. VA. CODE § 

23-4-l5(b.) The claims administrator determined that the claimant had not been diagnosed with 

occupational pneumoconiosis. In the absence of a diagnosis of occupational pneumoconiosis, 

the claimant must have filed his claim within three years of his date of last exposure to the 

hazards of occupational pneumoconiosis. The claimant filed his application more than six years 

after his date of last exposure. The claimant protested this order. 

In support of his protest, the claimant submitted his application for benefits and a 

transcript of his deposition testimony. None of the claimant's evidence established a medical 

diagnosis ofoccupational pneumoconiosis or impainnent due to occupational pneumoconiosis. 

The Office of Judges subsequently submitted the claimant's protest for decision. 

By decision dated August 30, 2017, the Office of Judges reversed the rejection of this claim and 
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remanded the protest to the claims administrator for further determination of non-medical issues. 

In rendering this decision. the administrative law judge opined that the claimant knew or 

reasonably should have known his breathing issues might be related to occupational exposure on 

July 6,2016, when the claimant underwent a ''black lung examination." The administrative law 

judge effectively ignored the statutory triggers regarding the date of last exposure and a 

diagnosed impainnent associated with occupational pneumoconiosis. Based upon this error, the 

employer appealed the Office of Judges' decision. 

By decision dated November 21, 2017, the Board of Review unanimously 

reversed the decision of the Office of Judges. The Board of Review properly cited and applied 

the statute of limitations application to occupational pneumoconiosis claims. The Board of 

Review found that the claimant had no diagnosed impairment associated with occupational 

pneumoconiosis. Therefore, the claimant must have filed his claim within three years of the date 

of last exposure. The claimant failed to file his claim within three years of his date of last 

exposure, and his claim was Wltimely flled. The claimant now petitions for appeal from this 

decision. 
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S~YOFARGUMENT 

Under W. VA. CODE § 23-4-15(b), a claim for workers' compensation benefits 

related to occupational pneumoconiosis must be fIled within three years of (1) the claimant's 

date of last exposure to the hazards of occupational pneumoconiosis or (2) the date on which a 

diagnosed impairment associated with occupational pneumoconiosis was made known to the 

claimant. Where a claimant has no diagnosed impainnent associated with occupational 

pneumoconiosis, the claimant must file a claim for benefits within three years of the date of last 

exposure to the hazards of occupational pneumoconiosis. 
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STATEMENT REGARDING ORAL ARGUMENT 

The RespondentlEmployer does not believe that oral argument would enhance the 

Court's understanding of the issue presented in this petition. 
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ARGUMENT 

THE WORKERS' COMPENSATION BOARD OF REVIEW DID 
NOT ERR IN REINSTATING THE CLAIMS 
ADMINISTRATOR'S ORDER REJECTING THIS CLAIM 
BASED UPON THE STATurE OF LIMITATIONS. 

Statutory law gives significant deference to orders of the Workers' Compensation 

Board of Review. W. VA. CODE § 23-5-15(d) states the applicable standard of review when such 

an appeal is made from the Board ofReview to the Supreme Court ofAppeals: 

If the decision of the board represents a reversal of a prior ruling of either 
the commission and the office of judges that was entered on the same 
issue in the same claim, the decision of the board may be reversed or 
modified by the supreme court of appeals only if the decision is in clear 
violation of constitutional or statutory provisions, is clearly the result of 
erroneous conclusions of law, or is so clearly wrong based upon the 
evidentiary record that even when all inferences are resolved in favor of 
the board's findings, reasoning and conclusions, there is insufficient 
support to sustain the decision. The court may not conduct a de novo 
re-weighing of the evidentiary record. If the court reverses or modifies a 
decision of the board pursuant to this subsection, it shall state with 
specificity the basis for the reversal or modification and the manner in 
which the decision of the board clearly violated constitutional or statutory 
provisions, resulted from erroneous conclusions of law, or was so clearly 
wrong based upon the evidentiary record that even when all inferences are 
resolved in favor of the board's findings, reasoning and conclusions, there 
is insufficient support to sustain the decision. 

In the instant case, the Board of Review did not clearly violate any statutory provision. In fact, 

the Board of Review simply applied the plain statutory language found at W. VA. CODE § 23-4

15(b) in reinstating the claims administrator's order rejecting this occupational pneumoconio~is 

claim as untimely filed. 

Occupational pneumoconiosis is defined by W. VA. CODE § 23-4-1(d) as a 

"disease of the lungs caused by the inhalation of minute particles of dust over a period of time 

due to causes and conditions arising out of and in the course of employment." W. VA. CODE § 

23-4-1(c) states that "[f]or the purposes of this chapter, disability or death resulting from 
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occupational pneumoconiosis, as defined in subsection (d) of this section, shall be treated and 

compensated as an injury by accident." Like all workers' compensation claims, claims for 

occupational pneumoconiosis benefits are subject to a statute oflimitations. 

The applicable statute of limitations is found at W. VA. CODE § 23-4-15(b). In 

relevant part, W. VA. CODE § 23-4-15(b) states: 

[t]o entitle any employee to compensation for occupational 
pneumoconiosis under the provisions ofthis subsection, the application for 
compensation shall be made on the form or forms prescribed by the 
Insurance Commissioner, and filed with the Insurance Commissioner, 
private carrier or self-insured employer, whichever is applicable, within 
three years from and after the last day of the last continuous period of 
sixty days or more during which the employee was exposed to the hazards 
of occupational pneumoconiosis.!!!: within three years from and after a 
diagnosed impairment due to occupational pneumoconiosis was made 
known to the employee by a physician and unless filed within the three
year period, the right to compensation under this chapter is forever barred, 
such time limitation being hereby declared to be a condition of the right 
and hence jurisdictional, or, in the case of death, the application shall be 
filed by the dependent of the employee within two years from and after the 
employee's death, and such time limitation is a condition of the right and 
hence jurisdictional. 

(Emphasis added). Because the claimant did not file this claim within three years of his date of 

last exposure, he cannot ever file it unless a diagnosed impairment due to occupational 

pneumoconiosis is made known to him by a physician. 

The claimant does not have a diagnosed impairment due to occupational 

pneumoconiosis, so the claim must have been filed within three years of the date of last exposure 

in order to be timely. The claimant's reported date of last exposure is May 15, 2010, and the 

date of his application for benefits is August 9, 2016. For this claimant to submit a valid 

application for benefits without a diagnosed impairment due to occupational pneumoconiosis, the 

application would have had to have been filed on or before May 15,2013. Thus, the claimant 

did not meet either of the conditions contained within W. VA. CODE § 23-4-15(b). 

Accordingly, the employer respectfully requests relief from the underlying 

decision ofthe Board ofReview that inappropriately finds this claim to be compensable. 
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CONCLUSION 

For the foregoing reasons, the Board of Review properly reversed the decision of 

the Administrative Law Judge. The Board of Review did not commit reversible error in finding 

this claim to be untimely filed under the applicable statute oflimitations. 

· Va. Bar No. 9671) 

Jenkins Fenstermaker, PLLC 
215 S. Third St., Suite 1103 
Clarksburg, WV 26301 

Attorney for Respondent 
Fola Coal Company, LLC 

004654.000003 
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APPENDIX CERTIFICATION 

I, James W. Heslep, the undersigned counsel for the Respondent/Employer, 

hereby certify that the contents of the Appendix are true and accurate copies of items contained 

in the record considered by the West Virginia Offices of the Insurance Commissioner Office of 

Judges and Workers' Compensation Board of Review in the employer's protest to the claims 

administrator's order dated November 2, 2016. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 28th day of December, 2017, I served the foregoing 

"Fola Coal Company, LLC's Response to Petition for Appeal" upon all counsel of record, by 

depositing a true copy thereof in the United States mail, postage prepaid, in an envelope 

addressed as follows: 

Robert M. Williams, Esq. 

Maroney, Williams, Weaver & Pancake, PLLC 

P.O. Box 3709 

Charleston, WV 25301 
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