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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CHARLESTON 

RANDY KEFFER, 

PETITIONER, 	 Supreme Court No.: 17-1123 
Appeal No.: 2052203 

v. 	 lCN: 2017008634 

FOLA COAL COMPANY, LLC, 

RESPONDENT. 

PETITIONER'S REPLY TO 

RESPONDENT'S RESPONSE TO PETITION FOR APPEAL 


The Respondent in this case asks this Honorable Court to accept the Claims 

Administrator and the Workers' Compensation Board of Review's flawed interpretation ofWest 

Virginia Code §23-4-15(b). This Section sets forth the statute of limitations for the filing ofa 

workers' compensation occupational pneumoconiosis claim. It states, in part, as follows: 

"To entitle any employee to compensation for occupational 
pneumoconiosis under the provisions ofthis subsection, the 
application for compensation shall be made on the form or forms 
prescribed by the Insurance Commissioner, and filed with the 
Insurance Commissioner, private carrier or self-insured employer, 
whichever is applicable, within three years from and after the last 
day of the last continuous period of sixty days or more during 
which the employee was exposed to the hazards of occupational 
pneumoconiosis or within three years from and after a diagnosed 
impairment due to occupational pneumoconiosis was made known 
to the employee by a physician and unless filed within the three
year period, the right to compensation under this chapter is forever 
barred, such time limitation being hereby declared to be a 
condition of the right and hence jurisdictional, or, in the case of 
death, the application shall be filed by the dependent of the 
employee within two years from and after the employee's death, 
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and such time limitation is a condition ofthe right and hence 
jurisdictional." [emphasis added] 

Respondent, in its Response Brief, sets forth two interpretations of the aforesaid statute. 

In its fIrst interpretation, Respondent states "Because the claimant did not fIle this claim within 

three years from his date of last exposure, he cannot ever file it unless a diagnosed impairment 

due to occupational pneumoconiosis is made known to him by a physician." In its statement, the 

Respondent essentially agrees with Petitioner's interpretation of the aforesaid statute. 

Respondent, in its second interpretation, asserts that ifa claimant does not have a 

"diagnosed impairment," a claim for occupational pneumoconiosis must be filed within three 

years from the date the claimant was last exposed to dust for sixty continuous days or he/she will 

be forever barred from fIling a claim for occupational pneumoconiosis. This interpretation utterly 

lacks any legal or factual basis to support it. 

It has long been held that words used in a statute will be given their common, ordinary and 

accepted meaning unless there is any specific indication to the contrary. Thomas v. Firestone Tire 

& Rubber Co., 164 W.Va. 763,266 S.E.2d 905, (1980), Hodge v. Ginsberg, 172 W.Va. 17,303 

S.E.2d 245, (1983). 

There are absolutely no reported cases, nor has Respondent cited any in its Response 

Brief, which have even remotely interpreted West Virginia Code §23-4-15(b) the way the 

Respondent, the Workers' Compensation Board of Review, or the Claim Administrators have 

interpreted it. The language of this Code Section unequivocally provides a claimant with two 

separate and distinct time periods in which to file a claim for occupational pneumoconiosis. The 

first period is that the claim must be filed within three years from the last date the claimant 

worked for a continuous sixty-day period. In the event, the claimant does not file within that 

three year statutory period, then the second prong of that Section sets forth an additional time 
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frame which permits the claimant to file a claim within three years after a "diagnosed 

impainnent" was made known to him by a physician. 

A FOOTNOTE of West Virginia Code §23-4-15(b) interprets the differences between 

this Section and West Virginia Code §23-4-15b. It states as follows: 

"Effect of amendment of2003. - Acts 2003, 2nd Ex. Sess., c 27, 
effective July 1,2003, substituted "commission" for "division" 
throughout the section; substituted "within three years from and 
after a diagnosed impairment due to occupational pneumoconiosis 
was made known to the employee by a physician and unless filed 
within the three-year period" for "within three years from and after 
the employee's occupational pneumoconiosis was made known to 
him or her by a physician or which he or she should reasonably 
have known, whichever shall last occur, and was so filed within 
such three-year period" in (b); and made minor stylistic changes." 

Essentially, these statutes are identical with the exception of the change to a "diagnosed 

impainnent." 

In the case ofHoldren v. SWCC, 181 W.Va. 337,382 S.E.2d 531 (1989), this Court 

specifically addressed what constituted the timely filing of an occupational disease claim under 
(. 

West Virginia Code §23-4-15 (1988). This Code Section, in part, stated that an occupational 

disease claim must be filed: 

"Within three years from and after the day 011 which the employee 
was 18$1 exposed to the particular occupational hazard or within 
three years from and after the employee's occupational disease is 
made known to him by a physician or which he should reasonably 
have known ..." [emphasis added] 

In interpreting that statute, this Court held the statutory language as "having two possible 

dates which trigger the running of the statute, ofwhich the last occurring will be used. One of 

these dates will be the date of last exposure. The second possible date the claimant was advised 

of the occupational disease by a physician or the date the claimant should reasonably have 

known of the existence of the occupational disease" [emphasis added]. Id. at Page 341 and Page 
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535. Further, in Hannah v. SWCC, 176 W.Va. 608, 346 S.E.2d 757 (1986), this Court 

interpreted West Virginia Code §23-4-15 to give the claimant three windows in which to timely 

file an occupational disease claim. In Holdren, this Honomble Court held that the statute offered 

two time frames instead of three as set forth in Hannah. 

Given the aforesaid Holdren and Hannah Decisions, it is clear that under West Virginia 

Code §23-4-15(b), a claimant has two time periods in which to file a claim for occupational 

pneumoconiosis. A claimant must file within three years from the date he/she was last exposed 

to dust for sixty continuous days or within three years from the date of a "diagnosed impairment" 

was made known to the claimant by a physician, whichever last occurs. Accordingly, it is 

uncontroverted that the Petitioner timely filed his claim. 

Contrary to Respondent's assertion, a "diagnosed impairment" does not have to be made 

by a physician before a worker can file an occupational pneumoconiosis claim. In order to file a 

claim for occupational pneumoconiosis, West Virginia Code §23-4-1S(b), sets forth in part, that 

the claimant, to be entitled to seek compensation for occupational pneumoconiosis, must file a 

claim on the "form prescribed by the Insurance Commissioner" [emphasis added]. Code of State 

Regulations §85-20-52, specifically provides the documentation which must be submitted to 

properly file an occupational pneumoconiosis claim. It states as follows: 

"A properly completed application must be received before the 
potential claim will be considered by the Commissioner, Insurance 
Commissioner, private carrier or self-insurance employer, 
whichever is applicable. A properly completed application must 
include 1) a completed WC-lOS form; 2) a completed WC-205 
form; 3) an ILO form properly completed by a certified "B" 
Reader, and 4) a listing of all alleged exposures to harmful dust, 
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including type of dust and extent and duration ofexposure with 
each named employer." 

This regulation specifically does not require a claimant to have an x~ray diagnosis of 

occupational pneumoconiosis, nor a "diagnosed impairment" to file a claim. The Petitioner's 

application for occupational pneumoconiosis correctly contained all of the completed forms 

required by Code of State Regulations §85~20-52. Other than the completion of these forms, 

there is no other affmnative duty on the part of a claimant to file his/her occupational 

pneumoconiosis claim. 

It is clear that the Petitioner timely filed his claim for workers' compensation claim for 

occupational pneumoconiosis benefits. The Respondent has presented absolutely no factual or 

legal authority to support its strained and self-serving interpretation of West Virginia Code §23

4-1S(b). 

CONCLUSION 

WHEREFORE, the Petitioner, Robert A. Keffer, respectfully requests that this Honorable 

Court reverse the Board ofReview's Order dated November 21, 2017, and reinstate the 

Administrative Law Judge's Decision of August 30, 2017. 

Respectfully submitted, 

May 17,2018 
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